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FOB  THE  AMERICAN  RBPOBT& 


The  Tolames  of  State  Reports  ^ra  in  parentheeiii  and  tlie  TQlnniee  of 

American  Reports  in  heayj  letter.   ''"      ^  ;|J;i.     r** 

Akbama  (44)  4;  (45)  «;  (46)  7;  (47)  11;  (48)  17;  (48,60)M;  (61, 62)  M\ 
(53,  54)  25;  (55,  56)  28;  (58)  29;  (59,  60)  81. 

Arkansas  (25)  4;  (26)  7;  (27)  11 ;  (28)  18;  (29,  30)  81;   (31)  tt;  (82)  M. 

Bmer  (Tenn.)  (1)  25;  (2)  do  cases;  (3,  4)  27;  (5)  M. 

Bu8h  (Ky.)  (7)  S;  (8)  8;  (9)  15;  (10)  19;  (l^)n;(lS) 88;  (18)26;  (14)88. 

California  (39)  2;  (40)  6;  (41.  42)  10;  (43,  44,  45,  46)  18;  (47, 48)  17;  (49, 
50)  19 ;  (51)  21 ;  (52)  28 ;  (53)  81. 

Colorado  (1)9;  (2,3)25. 

CoDDecUcut(36)4;    [37,38)9;    (39)12;   (40)16;   (41,^)19;   (43)81: 
(44)  26;  (45)29. 

Rorida  (13)  7;  (14)  14;  (15)  21;  (16)  26. 

Georgia  (40)  2;  (41, 42)  6;  (43,  44)  9;  (45,46)  12;  (47,  48, 49, 60)  15;  (5L 
52,  53,  54,  55,  56)  21 ;  (57,  58)  24;  (59,  60)  27. 

0rattan(ya.)(20)8;    (21)8;   (22)  12 ;  (23)  14 ;    (24,  25)  18 ;  (26^  27)  81 ; 

(28,  29)26;  (31)81. 

Heiskell  (Tenn.)  (1)  2;  (2)  5;  (3)  8;  (4,  5)  18;  (6,  7)  19;  (8^  9)84;  (10, 
11,  12)  27. 

Houston  (Del.)  (3)  11 ;  (4)  15. 

1111018(51)  2;  (52)  4;  (53,  54)  5;  (55,  66)  8;  (67,  68)  11;  (59.  60,  6L  63» 
63)  14;  (64,  65,  66,  67)  16;  (68,  69)  18;  (76,  76,  77,  78)  20:  (70, 
71, 72, 79, 80)  22 ;  (73, 74)* 24;  (81,  89, 83, 84)25;  (85)  28;  (86,  87)29; 
(88)80;  (89)81. 

Indiana  (32)  2 ;  (33)  5;  (34)  7;  (35)  9;  (36,  37,  88)  10;  (39,40,  41,  42,  43) 
IS;  (44,45,46)15;  (47,48)17;  (49,50,51)19;  (52,53)21;  (54, 
55)  28;  (56.  57,  58,  69)  26;  (60,  61)  28;  (62,  63)  80;  (64)  81. 

Iowa (27)  1 ;  (28,  29)  4;  (30)  6;  (31,  32)  7 ;  (33, 34)  11 ;  (35,  36)  14;  (87, 
38, 39)  18;  (40,  41,  42)  20;  (43)  22;  (44, 45)  24;  (46)  86;  (47)  88; 
(48)80;  (49)81. 

^«tti  (5,  6)  7;  (7,  8,  9)12;  0^^  H*  12)  15;  (13, 14)  19;  (16^  16^  17)88; 
(18)  86;  (19,20)87;  (21)  80;  C22)8L 

^(Tenn.)  (1)27;  (2,3)81. 

tk  *J^  hiatus  tn  the  HIIdoIb  Beports  arises  from  the  fact  that  the  foliimes  bemeen 
»•  nth  aod  the  75th  were  published  after  the  76th  aud  three  eooceodtng  Tolumee. 
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Louisiana  (22)  2 ;  (23)  8 ;  (24,  25)  18 ;  (26,.  27)  21 ;  (28)  26;  (29)  29;  (30)  SL 
McArthur  (District  of  Columbia)  (1,  2)  29. 

Maine  (57)  2;  (58)4;  (59)  8;  (60)  11;  (61)  14;  (62)  16;  (63,  64)  18;  (65) 
20;  (66)  22;  (67)  24  j  (68),  28;  (69)  81. 

Maryland  (31)  1;  (32,  33)  8;  (34,  36)  6;  (36,  37)  11;  (38,  39,  40)  17;  (4L 
42,  43)  20;  (44)  22;  (45,  46)  24 ;  (47)  28;  (48)  80. 

Massachusetts  (100)  1;  (101,  102)8;  (103)4;  (104)  6;  (105)7;  (106)8; 
(107)  9;  (108)  11;  (109)  12;  (110)  14;  (111,  115)  16;  (112,116)  17; 
(113)  18;  (114,  117,  118)  19;  (119)  20;  (120)  21;  (121,  122)  28: 
(123)25;  (124)26;  (125)28;  (126)80. 

Michigan  (19)  2;  (20,  21)  4;  (22)  7;  (23,  24)  9;  (25,  26)  12;  r27,  28)  15; 
(29,  30,  81)  18;  (32,33)  20;  (34)  22;  (35,36)  24;  (37)  26;  (40)  29; 
(38)  81. 

Minnesota  (15)  2;  (16, 17, 18)  10;  (19, 20,  21)  18;  (22)  21 ;  (23)  28;  (24)81. 

Mississippi  (42)  2;  (43)  6;  (44,  45)  7;  (46,  47,  48)  12;  (49,  50)  19;  (51,  62, 
53)  24;  (54)  28;  (55)  80;  (56)  81. 

Missouri  (46)  2;  (47)  4;  (48,  49)  8;  (50,  51)  11;  (52, 53,  54)  14;  (55,  66, 
57,  58)  17;  (59,  60,  61,  62,  63)  21 ;  (64, 65,  66)  27;  (67)  29;  (68)  80. 

Montana  (1,  2)  25. 

Nebraska  (3,  4)  19;  (5)  25;  (6,  7)  29;  (8)  80;  (9)  81. 

Nevada  (6)  8;  (7)  8;  (9)  16;  (10,  11)  21 ;  (12)  28;  (13)  29. 

New  Hampshire  (48)  2 ;  (49)6;  (50)9;  (51)  12;  (52)  18;  (53)16;  (54, 
55)  20 ;  (56)  22 ;  (57)  24. 

New  Jersey  (34)  8;  (35)  10;  (36)  18;  (37)  18;  (38)  20;  (39)  28  ;  (40)  29. 

New  York  (41,  42)  1;  (43)  8;  (44)  4;  (45)  6;  (46.  47)  7;  (48)  8;  (49,  50, 
51)10;  (52)11;  (53,54)18:  (55)14;  (56,57)15;  (58,59)17; 
(60,  61)  19;  (62,  63)  20;  (64)  21 ;  (65)  22;  (66,  67,  68)  28;  (69)  25; 
(70)  26;  (71)  27;  (72)  28;  (73)  29;  (74)  80;  (75)  81. 

North  Carolina  (65)  6;  (66)  8;  (67,  68,  69)  12;  (70)  16;  (71)  17;  (72,  73, 
74)  21;  (75,  76)  22;  (77,  78)  24;  (79)  28;  (80)  80;  (81)  81. 

Ohio  (19)  2;  (20)  5;  (21)  8;  (22)  10;  (23)  18;  (24)  15;  0^5)  18;  (26)  20; 
(27,  28)  22;  (29)  28;  (30,  31)  27;  (32)  80;  (33)  81. 

Oregon  (3)  8;  (4)  18;  (5)  20;  (6)  25. 

Pennsylvania  (62)  1 ;  (63,64,65)8;  (66,67)5;  (68,69)8;  (70,71)10; 
(72,  73)  18;  (74,  75)  15;  (76,  77)  18;  (78,  79,  80)  21;  (81,  82)  22; 
(83,  84)  24;   (85,  86)  27;  (87)  80. 

Rhode  Island  (8)  5;  (9)  11;  (10)  14;  (11)  28. 

South  Carolina  (1 N.  S.)  7;  (2, 3, 4)  16;  (5)  22 ;  (6,  7)  24;  (8)  28;  (9,  10) 8a 

Texas  (32)  5;  (33,  34)  7;  (35,  36,  37)  14;  (38,  39,  40,  41,  42)  19;  (43,  44, 
45)  28 ;  (46,  47,  48)  26 ;  (49)  80. 

Texas  Ct.  App.  (1,  2)  28 ;  (3,  4)  80. 

Vermont  (42)  1 ;  (43)  5;  (44)  8;  (45)  12;  (46)  14;  (47)  19;  (48)  21;  (49)24; 

(50)  28;  (51)  81. 
West  Virginia  (4)  6;  (5)  18;    (6)  20;    (7,  8)  28;    (9,  10, 11)  27;    (12)  29,* 

(13)  81. 

Wisconsin  (24)  1 ;  (25)  8;  (26)  7;  (27,  28,  29)  9;  (30,  31)  11:  (32,  33)  14; 
(34. 35,  36)  1 7 ;  (37)  19 ;  (38, 39)  20 ;  (40, 41)  22;  (^)  24 ;  (43, 44)  28; 
(45)  SO. 
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CWwi'iia?  tow— flMflwIg  towtft  irUetU  to  mwrd&r — iprinffipinL 

It  is  unlawful  for  the  occupant  of  lands  to  set  spring-guns  or  other  mischieroiis 
weapons  on  his  premises,  and  if  the  same  cause  death  to  any  trespasser  it  is  a 
criminal  homicide.  But  to  authorize  a  conviction  of  assault  with  intent  to 
commit  a  murder,  a  specific  felonious  intent  must  be  proved;  and  so,  where 
one  plants  such  weapons  with  the  general  intent  to  kill  trespassers  and  wounds 
a  particular  person,  he  cannot  be  convicted  of  assault  with  intent  to  commit 
murder.  The  intent  to  kill  that  particular  person  alone  must  be  shown,  and 
canzK>   )c  implied  from  the  general  conduct* 

CONVICTION  of  assault  with  intent  to  commit  murder.  The 
evidence  tended  to  show  that  the  complainant,  who  occupied 
lands  adjoining  the  defendant's,  was  wounded  by  a  spring-gun  which 
the  defendant  had  long  been  in  the  habit  of  maintaining  against  tres- 
passers who  had  injured  his  property.  There  was  also  evidence  of 
enmity  between  the  complainant  and  defendant.  The  substance 
of  the  instructions  complained  of  is  sufficiently  set  forth  in  the  eightli 
paragraph  of  the  opinion. 

Arringtcn  <t  Oraham^  and  Rice^  Jones  eft  WUey^  for  appellant. 
Setting  a  spring^n  under  the  circumstances  disclosed  by  the  bill 
of  exceptions,  is  lawful     3  Stew.  481;  7  Marsh  (Ky.)  478;  1  Esp. 

•8m  AwMoMT.ACate,  M  MlH.6e9;  98  Am.  Rep.  892;  Qanuiy.Siati^l  Tes.  Ct  App.  MS* 
V  Am.  t^  418,  and  note,  498. 
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208 ;  8  Barn.  &  Aid.  304 ;  Sher.  &  Redf.  on  Neg.  §  509.  The  lan- 
guage of  the  statute  —  7  and  8  of  George  IV.,  "whereas,  it  \a 
expedient  to  prohibit  the  setting  of  spring-guns,"  etc.,  shows  it  was 
lawful  at  common  law.  There  is  no  statute  on  the  subject  in  Ala- 
bama. If  anything  more  was  needed,  it  is  sufficient  to  sav  that 
while  the  practice  of  setting  spring-guns  has  prevailed  EinCv  guns 
came  into  use  in  the  fourteenth  century,  not  a  case  can  be  found  in 
the  reports  of  England  or  America  where  any  one  has  been  prose- 
cuted for  shooting  another  with  a  spring-gun. 

^^(^ffff  <t  Uioriiigton^  for  the  Attorney-General,  contra, 

Brickell,  C.  J.  The  indictment  contains  a  single  count,  charg- 
ing, in  the  prescribed  form,  the  defendant  with  an  assault  with  intent 
to  murder  one  Michael  Ford.  It  is  founded  on  the  statute  (Rev. 
Code,  §  3670),  which  reads  as  follows:  "Any  person  who  commits 
an  assault  on  another,  with  intent  to  murder,  maim,  rob,  ravish,  or 
commit  the  crime  against  nature,  or  who  attempts  to  poison  any 
human  being,  or  to  commit  murder  by  any  means  not  amounting  to 
an  assault,  must,  on  conviction,  be  punished  by  imprisonment  in  the 
penitentiary,  or  hard  labor  for  the  county,  for  not  less  tl.an  two  oi 
more  than  twenty  years."  It  is  apparent  the  statute  was  intendc<l 
for  the  punishment  of  several  distinct  offenses,  the  elements  of  each 
being  an  act  done,  which  of  itself,  though  it  may  be  an  indictable 
offense,  is  aggravated  by  the  intent  attending  it,  and  the  liighcr 
offense  contemplated.  Each  was  an  offense  kiiown  to  the  common 
law,  indictable  and  punishable  as  a  misdemeanor.  We  do  not  mean. 
of  course,  that  each  was  at  common  law  recognized  as  a  separalo, 
distinct,  technical  offense.  An  assault  was  a  misdemeanor ;  if 
attended  with  a  felonious  intent,  the  intent  was  a  matter  of  aggra- 
vation, justifying  the  imposition  of  severer  punishment  —  not  othrr 
or  additional  punishrAent  —  than  that  inflicted  <»n  misdemeanoi*s,  hut 
severer  in  degree.  Beasley  v.  State^  18  Ala.  bM\  Meredith  v  ^i'lte^ 
in  manuscript;  2  ♦Vhart.  Cr.  Law,  §  1287;  2  Arch.  Cr.  PI.  285,  note. 
And  so  at  common  law,  an  attempt  to  poison,  or  by  any  means  to 
commit  murder,  or  to  commit  any  felony,  in  itself  is  a  misdemeanor. 
8  Whart.  Cr.  Law,  §  2690.  We  repeat,  the  statute  provides  for  tL<* 
punishment  of  several  distinct  offenses,  known  to  the  common  law. 
It  does  not  declare  the  constituents  of  eitlier  offense;  it  is  silent  aft 
to  the  facts  which  must  concur,  to  constitute  the  felonious  assanlti 
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or  the  felonioQB  attempt.  These  must  be  ascertained  from  the 
common  law,  and  if  the  statute  had  not  prescribed  the  forms  of 
io'lictmentSy  or  declared  the  averments  it  is  necessary  to  make,  the 
offensi  mast  have  been  described  an  at  common  law  —  the  facta 
constituting  the  assault  or  attempt  mast  have  been  stated  and  con- 
nected with  an  averment  of  the  felonious  intent  or  design.  Beaslei/ 
T.  State^  stqfTCL  Though  indictments  are  abridged  in  form,  and 
reduced  to  a  statement  rather  of  legal  conclusions  than  of  the  facts 
which  support,  or  from  which  the  conclusions  may  be  drawn,  the 
nature  of  offenses  is  not  changed-,  and  the  conclusion  stated  must  be 
sustained  by  the  same  measure  of  evidence  which  would  be  neces- 
sary if  the  facts  on  which  it  depends  were  stated.  It  is  the  assertion 
of  a  mere  truism  to  say,  that  if  an  indictment  charges  one  of  these 
offenses,  it  cannot  be  supported  by  evidence  of  another.  As  in  tho 
present  case,  the  charge  of  an  assault  with  intent  to  murder  is  not 
supported  by  evidence  of  an  assault  with  intent  to  maim,  or  to 
commit  either  of  the  other  designated  felonies.  Nor  yet,  wouM  it 
be  supported  by  evidence  of  an  attempt  to  poison,  or  to  commit 
marder,  by  means  not  amounting  to  an  assault.  The  offense  charged 
must  be  proved,  and  an  essential  element  of  the  present  offense  is 
not  only  an  assault  with  intent  to  murder,  but  the  speciiic  intent 

10  mnrder  Ford,  the  pereon  named  in  the  indictment.  If  the  intent 
was  to  murder  another,  or  if  there  was  not  the  specific  intent  to 
murder  Ford,  there  cannot  be  a  conviction  of  the  aggravated  offense 
charged,  though  there  may  be  of  the  minor  offense  of  assault,  or  of 
assault  and  battery.     Bamea  v.  State,  49  Miss.  17;  Jones  v.  State^ 

11  Sm.  &  Mar.  315;  Ogletree  .v.  State,  28  Ala.  693;  Morgan  v. 
State,  33  id.  413;  State  v.  Abram,  10  id.  928. 

The  intent  cannot  be  implied  as  matter  of  law ;  it  must  be  proved 
as  matter  of  fact,  and  its  existence  the  jury  must  detei*mine  from  all 
the  facts  and  circumstances  in  evidence.  It  is  true  the  aggravated 
offense  with  which  the  defendant  is  charged  cannot  exist,  unless  if 
death  had  resulted,  the  completed  offense  would  have  been  murder. 
From  this,  it  does  not  necessarily  follow,  that  every  assault  from 
which  if  death  ensued,  the  offense  would  be  murder,  is  an  assault 
with  intent  to  murder,  within  the  purview  of  the  statute,  or  that  the 
specific  intent,  the  essential  characteristic  of  the  offense,  exists. 
Therefore,  in  Moore  v.  State,  18  Ala.  533,  an  affirmative  instruction, 
^that  the  same  facts  and  circumstances  which  would  make  the 
offense  mnrder,  if  death  ensued,  furnish  sufiScient  evidence  of  the 
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intentiony"  was  declared  erroneous.  The  coart  say:  ''There  are  i 
number  of  cases,  where  a  killing  would  amount  to  murder,  and  yet 
the  party  did  not  intend  to  kill.  As  if  one  from  a  house-top  reck- 
lessly throw  down  a  billet  of  wood  upon  the  sidewalk  where  perRons 
are  constantly  passing,  and  it  fall  upon  a  person  passing  by  and  kill 
him,  this  would  be,  by  the  common  law,  murder;  but  if  instead  o! 
killing  him,  it  inflicts  only  a  slight  injury,  that  party  could  not  be 
convicted  of  an  assault  with  intent  to  murder."  Other  illustrations 
may  be  drawn  from  our  statutes;  murder  in  the  first  degree  may  be 
committed  in  the  attempt  to  perpetrate  arson,  rape,  robbery  or  burg- 
lary, and  yet  an  assault  committed  in  such  attempt  is  not  an  assault 
with  intent  to  murder.  If  the  intent  is  to  ravish,  or  to  rob,  it  is, 
under  the  statute,  a  distinct  offense  from  an  assault  with  intent  to 
murder,  though  punished  with  the  same  severity.  And  at  common 
law,  if  death  results  in  the  prosecution  of  a  felonious  intent,  from 
an  act  malum  in  se,  the  killing  is  murder.  As  if  A  shoot  at  tbe 
poultry  of  B,  intending  to  shoot  them,  and  by  accident  kills  a  human 
being,  he  is  guilty  of  murder.  1  Russ.  Cr.  540.  Yet  if  death  did 
not  ensue,  if  there  was  a  mere  battery,  or  a  wounding,  it  is  not, 
under  the  statute,  an  assault  with  intent  to  murder.  The  statute  is 
directed  against  an  act  done,  with  the  particular  intent  specifievL 
The  intent,  in  fact,  is  the  intent  to  murder  the  person  named  in  the 
indictment,  and  the  doctrine  of  an  intent  in  law  different  from  tbe 
intent  in  fact,  has  no  just  application  ;  and  if  the  real  intent  shown 
by  the  evidence  is  not  that  charged,  there  cannot  be  a  conviction 
for  the  offense  that  intent  aggravates,  and  in  contemplation  of  the 
statute,  merits  punishment  as  a  felony.  Ogletree  v.  State^  supra; 
Morgan  v.  State^  supra.  As  is  said  by  Mr.  Bishop,  the  reason  is 
obvious,  the  charge  against  the  defendant  is,  that  in  consequence 
of  a  particular  intent  reaching  beyond  the  act  done,  he  has  incurred 
a  guilt  beyond  what  is  deducible  merely  from  the  act  wrongfully 
performed  ;  and,  therefore,  to  extract  by  legal  fiction  from  this  act 
such  further  intent,  and  then  add  it  back  to  the  act  to  increase  its 
severity,  is  bad  in  law.     1  Bish.  Cr.  Law,  §  514. 

An  application  of  these  general  pnnciples  will  show  that  several 
of  the  instructions  given  by  the  City  Court  were  erroneous,  JTJd 
some  of  them  misleading,  or  invasive  of  the  province  of  the  jury. 
The  sixth  asserts  the  familiar  principle  of  the  law  of  evidence,  that 
a  man  must  be  presumed  to  intend  the  natural  and  probable  conse- 
quences of  his  acts,  and  from  it  draws  the  conclusion,  ^^  that  if  s 
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man  shoots  another  with  a  deadly  weapon  the  law  presumes  that 
by  snch  shooting  he  intended  to  take  the  life  of  the  person  shot." 
Whether  this  instmction  woald,  or  would  not  be  correct,  if  death 
had  ensued  from  the  shooting,  and  the  defendant  was  on  trial  for 
the  homicide,  it  is  not  now  important  to  consider.  In  a  case  of  this 
character  the  instruction  is  essentially  erroneous,  for  if  it  has  any 
force  it  converts  the  material  element  of  the  offense,  the  intent  to 
murder  a  particular,  person,  into  a  presumption  of  law,  drawn  from 
the  nature  of  the  weapon,  and  the  act  done  with  it ;  while  the  intent 
is  a  fact  which  must  be  found  by  the  jury,  and  the  character  of  the 
weapon,  and  the  act  done,  are  only  facts  from  which  it  may  or  may 
not  be  inferred.  The  weapon  used,  and  the  act  done,  may,  in  the 
light  of  other  facts  and  circumstances,  import  an  intent  to  maim,  or 
merely  to  wound,  distinct  offenses  from  that  imputed  to  the  defend- 
ant; and  maiming  or  wounding  is  a  probable,  natural  consequence 
of  the  act  done  with  such  weapon.  In  Morgan  v.  StcUe^  33  Ala.  413, 
the  court,  at  the  request  of  the  defendant,  charged  the  jury  ''  that 
they  must  be  convinced,  beyond  all  reasonable  doubt,  that  the  pris- 
oner intended  to  shoot  Scrimpshire ''  (the  prosecutor)  ''  before  they 
can  convict  the  prisoner  of  an  assault  with  intent  to  murder,"  but 
added,  referring  to  the  particular  facts  of  the  case,  ''  that  the  pre* 
lenting  of  a  pistol,  loaded  and  cocked,  within  carrying  distance,  by 
one  man  at  another,  with  his  finger  on  the  trigger,  in  an  angry  man- 
ner, is,  of  itself,  an  assault  with  intent  to  murder."  This  court  said: 
^*  The  explanatory  charge  given  by  the  court  in  this  case  cannot  be 
supported.  It  ignores  one  of  the  material  facts  which  constitute  the 
offense  for  which  the  prisoner  was  on  trial.  The  defendant  was  not 
guilty  as  charged,  unless  he  committed  the  assault,  and  this  act  was 
done  with  a  special  intent  to  kill  and  murder  the  person  assaulted." 
It  was  said  the  facts  were  proper  for  the  consideration  of  the  jury, 
and  (quoting  from  Ogletree  v.  StcUe^  supra)  ^  that  it  was  competent 
for  them,  in  their  deliberations,  *'  to  act  upon  the  presumptions  which 
are  recognized  by  law,  so  far  as  they  are  applicable,  and  their  own 
jutlgment  and  experience,  as  applied  to  all  the  circumstances  in  evi- 
dence. It  does  not,  however,  result  as  a  conclusive  presumption  at 
law,  from  the  facts  supposed  in  the  charge,  that  the  accused  had  the 
intent  to  take  the  life  of  Scrimp.shire ;  the  surrounding  circumstances 
should  have  been  considered  by  the  jury,  and  unless  the  jury  were 
eonvinced  that  the  prisoner  entertained  the  particular  intent  to  take 
the  life  of  bis  adversary,  then  the  prisoner  could  not  be  convicted 
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of  the  higher  crime.  The  particular  intent  reaches  beyond  the  act 
done,  and  is  a  fact  to  be  found  preliminary  to  conviction,  as  neces- 
sary to  the  other  fact  itself,  viz.,  that  the  assault  was  commit umI. 
In  other  words,  while  the  law  permits  and  commands  juries  to 
indtilgo  all  reasonable  inferences  from  the  facts  in  proof,  it  •h^t-* 
proprio  vigare^  infer  the  one  fact  from  another."  In  Scitz  v.  Staf^^ 
23  Ala,  42,  a  similar  question  was  considered.  On  an  iiKlirtmont 
for  an  assault  with  intent  to  murder  the  jury  returned  a  special  ver 
diet  finding  the  defendant  "  guilty  of  striking  with  a  loaded  whip, 
calculated  to  produce  death,  without  any  excuse  or  provocation,"  on 
which  judgment  of  conviction  was  pronounced,  which  was  reverse*! 
because  it  was  not  a  legal  conclusion  from  the  facts  stated  that  the 
defendant  had  the  particular  intent  to  murder  the  person  assailed, 
"An  assault  simply  with  intent  to  frighten,"  say  the  court,  "maim 
or  wound,  without  producing  death,  or  for  the  purpose  of  inflictiiiu' 
punishment  or  disgrace,  is  equally  consistent  with  the  finding  of  the 
jury,  as  that  it  was  an  assault  with  intent  to  murder."  The  true 
principle  is,  that  the  particular  intent,  the  intent  to  murder  the 
person  assailed,  is  matter  of  fact,  about  which  the  law  mises  no  pre- 
sumptions and  indulges  no  inferences.  StcUe  v.  Stewcart^  29  Mo.  419. 
The  jury  must  find  the  fact ;  and  in  ascertaining  its  existence  tie} 
may  and  will  ^.  *v  inferences  from  the  character  of  the  assault,  the 
want  or  the  use  of  a  deadly  weapon,  and  the  presence  or  absence  of 
excusing  or  palliating  circumstances.  Meredith  v.  State^  in  manu- 
script. What  are  the  presumptions  or  inferences,  in  view  of  all  the 
facts,  they  must  be  left  free  to  determine ;  and  the  court  misleads 
them  and  invades  their  province,  if  a  part  only  of  the  facts  is  singled 
out,  and  they  are  instructed  from  them,  the  felonious  intent  must  be 
inferred. 

The  particular  facts  of  the  case  in  one  phase  in  which  the  evi- 
dence presents  it,  are  so  interwoven  with  the  remaining  instructions, 
that  a  determination  of  the  primary  question  they  involve  is  neces- 
sary to  a  correct  understanding  of  them.  This  question  is  the  right 
of  a  land  owner  to  plant  spring-ofims  on  his  premises,  by  which 
trespassers  may  be  wounded,  and  what  is  his  liability,  if  ther*»by  a 
trespasser  receives  grievotis  bodily  harm.  Whether  he  was  civilly 
liable  at  common  law,  was  agitated  in  Deane  v.  Clayton y  1  Taunt 
518,  but  not  decided,  the  judges  being  equally  divided  in  opinioa 
In  Iloet  V.  Wilkes,  3  B.  &  Aid.  304,  the  Court,  of  Ein^  Bench 
ananimonsly  decided   that   **  a  trespasser  having^  knowledge  that 
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there  are  Bpring-gans  in  a  wood,  althoutyh  he  may  be  ignorant  of 
the  particalar  spots  where  they  are  placed,  cannot  maintain  an 
action  for  an  injury  received  in  consequence  of  his  accidentally 
treading  on  the  latent  wire  communicating  with  the  gun,  and 
thereby  letting  it  off.''  Statutes  followed  soon  after  this  decis- 
ion, rendering  the  setting  or  placing  spring-guns,  and  other  like 
agencies  calculated  to  destroy  human  life,  or  to  inflict  grievous 
bodily  harm  on  trespassers,  or  others  coming  in  contact  with  them, 
a  misdemeanor.  1  Russ.  Cr.  783.  It  is  not  our  province  to  deny 
that  the  decision  in  IloU  v.  Wilkes  is  a  correct  exposition  of  the 
common  law  of  England  as  it  then  existed.  The  common  law  of 
England,  is  not  in  all  respects  the  common  law  of  this  country.  Van- 
ne$8  V.  Packardy  2  Pet.  144.  This  court  has  frequently  said  that,  in 
this  State,  only  its  general  principles,  which  are  adapted  to  our 
sitoation,  and  not  inc*x)n8istent  with  our  policy,  legislation  and  insti- 
tutions, are  of  force,  and  prevail.  StcUt  v.  Cawood^  2  Stew.  360 ;  JV. 
d  C.  li.  R,  Co.  V.  Pe(icocky2b  Ala.  229;  Barlow  v.  Zambert,  28  id. 
704.  We  concur  in  the  conclusions  reached  by  the  Supreme  Court 
of  Connecticut  in  Johnson  v.  Patterson,  14  Conn.  1;  JState  v.  Moore^ 
31  id.  479,  after  a  careful  examination,  that  the  principle  announced 
it  llott  V.  Wilkes  is  not  in  harmony  with  our  condition  or  our  institu. 
Uons,  and  that  it  had  its  origin  in  a  state  of  society  not  existing 
bere,  and  the  necessity  for  protection  to  a  species  of  property  not 
acre  recognized,  or  if  recognized,  of  less  importance  and  value  than 
the  legislation  of  Great  Britain,  and  the  common  law  there  prevail- 
ing attached  to  it. 

It  is  a  settled  principle  of  our  law,  that  every  one  has'  the  right 
to  defend  hia  person  and  property  against  unlawful  violence,  and 
may  employ  as  much  force  as  is  necessary  to  prevent  its  invasion. 
Property  would  be  of  little  value,  if  the  owner  was  bound  to  stand 
with  folded  arms  and  suffer  it  taken  by  him  who  is  bold  and 
nnscmpalons  enough  to  seize  it.  But  when  it  is  said  a  roan  may 
rightfully  use  as  much  force  as  is  necessary  for  the  protection  of  hi?- 
person  and  property,  it  must  be  recollected  the  principle  is  subject 
to  this  most  important  qualification,  that  he  shall  not,  except  in 
extreme  cases,  inflict  great  bodily  harm,  or  endanger  human  life. 
State  y,  Morgan^  3  Ired.  166.  The  preservation  of  human  life,  ntid 
of  limb  and  member  from  grievous  harm,  is  of  more  importance  to 
society  than  the  protection  of  property.  Compensation  may  be 
made  for  injuries  to,  or  the  destruction  of,  property;  but  for  the 
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deprivation  of  life  there  is  no  recompense;  and  for  grieyoas  bodily 
harm,  at  most,  but  a  poor  equivalent.  It  is  an  inflexible  principle 
3f  the  criminal  law  of  this  State,  and  we  believe  of  all  the  States, 
as  it  is  of  the  common  law,  that  for  the  prevention  of  a  bare  trespass 
upon  property,  not  the  dwelling-house,  human  life  cannot  be  taken, 
nor  grievous  bodily  harm  inflicted.  If  in  the  defense  of  property, 
not  the  dwelling-house,  life  is  taken  with  a  deadly  weapon,  it  is 
murder,  though  the  killing  may  be  actually  necessary  to  prevent  the 
trespass.  The  character  of  the  weapon  fixes  the  degree  of  the 
offense.  But  if  the  killing  is  not  with  a  deadly  weapon  —  if  it  is 
with  an  instrument  suited  rather  for  the  purpose  of  alarm,  or  of 
chastisement,  and  there  is  not  an  intent  to  kill,  it  is  manslaughter. 
Carroll  y.  State,  23  Ala.  28;  ITarriaon  v.  State,  24  id.  21 ;  State  y. 
Morgan,  8  Ired.  186;  Commonwealth  v.  Drew,  4  Mass.  301 ;  McDaniel 
V.  State,  8  Sm:  <b  Marst  401;  State  v.  Vance,  IV  Iowa,  138;  Whart. 
Hom.  §§  414-417.  However  true  this  may  be,  of  violence  the  owner 
directly  in  person  inflicts,  for  a  trespass,  or  in  defense,  or  prevention 
of  a  trespass,  committed  in  his  presence,  the  argument  now  made 
by  the  counsel  for  the  appellant  is  that  of  the  court  in  Ilott  v.  Wilkes, 
that  for  the  prevention  of  secret  trespasses,  committed  in  the  absence 
of  the  owner,  he  may  employ  means  of  defense  and  protection  to  which 
be  could  not  resort  if  present,  offering  personal  resistance.  The 
instructions  requested  place  the  proposition  in  its  most  imposing  form, 
of  protection  against  repeated  acts  of  aggression  committed  in  the 
night-time  by  unknown  trespassers.  For  the  prevention  of  such 
trespasses,  he  may,  it  is  said,  employ  any  agency  or  instrumentality 
adequate  to  the  end,  even  though  it  involves,  of  necessity,  grievous 
bodily  harm,  or  death  to  the  trespasser.  The  proposition  itself 
subordinates  human  life,  and  the  preservation  of  the  body  in  its 
organized  state,  to  the  protection  of  property.  It  subjects  the  man 
to  loss  of  limb  or  member,  or  to  the  deprivation  of  life,  for  a  mere 
trespass,  capable  of  compensation  in  money.  How  else  can  the  owner 
protect  himself?  it  is  asked.  The  answer  may  well  be,  he  is  not 
entitled  to  protection  at  the  expense  of  the  life,  or  limb  or  member 
of  the  trespasser.  All  that  the  latter  forfeits  by  the  wrong  is  the 
penalty  the  law  pronounces.  At  common  law,  he  would  be  com- 
pelled to  compensation,  for  particular  trespasses,  and  of  the  nature, 
in  one  respect,  the  defendant  intended  to  guard  against — the  sever- 
ance from  the  freehold  of  its  products  —  not  only  is  he  compelled  to 
compensation,  but  under  our  stotutes,  indictable  for  a  misdemeanor. 
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It  may  well  be  asked,  in  return,  if  the  owner  has  the  right  to  visit 
on  the  trespasser  a  higher  penalty  than  the  law  woald  visit  ?  Has  he 
a  right  to  punish  a  mere  trespass  as  the  law  will  punish  the  most 
Aggnt'V'Ated  felonies,  which  not  only  shock  the  moral  sense,  evince  an 
abandoned,  malignant,  depraved  spirit,  but  offend  the  whole  social 
organization?  There  are  but  few  offenses  the  law  suffers  to  be  pun- 
ished with  death.  Whether  this  extreme  penalty  shall  be  visited 
the  law  submits  to  the  discretion  and  to  the  mercy  of  the  jury  —  they 
may  consign  the  offender  to  imprisonment  for  life  in  the  penitentiary. 
There  is  no  offense  which  is  punished  by  the  laceration  of  the  body, 
or  by  loss  of  limb  or  member.  Shall  the  owner,  for  the  prevention 
of  a  trespass,  inflict  absolutely  the  penalty  of  death,  a  jury  could  not 
inflict,  nor  a  court  sanction  ?  Inflict  it  without  the  opportunity  the 
jury  has,  when  they  may  lawfully  inflict  it,  of  lessening  it  in  their 
mercy  and  discretion  to  imprisonment  ?  Shall  he,  in  protection  of  his 
property,  lacerate  the  body,  a  punishment  so  I'evolting  that  it  has 
long  been  excluded  from  our  criminal  code  ?  If  the  owner  is  vexed 
by  secret  trespasses,  and  their  repetition,  his  own  vigilance  mui^t^ 
within  the  limits  of  the  law,  find  means  of  protection.  Stronger 
enclosures,  and  a  more  constant  watch  must  be  resorted  to,  and  a 
stricter  enforcement  of  the  remedies  the  law  provides  will  furnish 
adequate  protection.  If  these  fail,  it  is  within  legislative  competency 
to  adopt  remedies  to  the  exigencies  and  necessities  of  the  owner. 

It  is  said  the  spring-gun,  or  like  engine,  is  harmless,  if  of  his  own 
wrong  the  trespasser  does  not  come  in  contact  with  it.  Admit  it, 
and  the  controlling,  underlying  consideration  is  not  met.  If  it  whs 
conceded  thereby  he  lost  his  right  to  recover  compensation  for  tlie 
injury  sustained,  the  State  does  not  lose  the  right,  nor  is  its  duty 
lessened,  to  demand  retribution  for  its  broken  laws,  and  the  unlawful 
death  or  wounding  of  one  of  its  citizens.  With  certainty  the  measure 
of  protection  to  property  is  declared,  and  the  force  which  may  be 
employed  in  its  defense  is  defined.  The  secrecy  of  the  trespass,  or 
the  frequency  of  its  repetition,  does  not  enlarge  the  one  or  the  other. 
Life  must  not  be  taken,  nor  grievous  bodily  harm  inflicted.  The 
ireBpasser  is  always  in  fault  —  it  is  his  own  wrong,  which  justifies 
force,  to  the  extent  it  may  be  lawfully  used,  or  to  the  extent  it  may 
be  provoked  and  exerted.  The  secrecy  and  frequency  of  the  trespass 
would  not  justify  the  owner  in  concealing  himself,  and  with  a  deadly 
weapon,  taking  the  life,  or  grievously  wounding  the  trespasser,  as  he 
crept  stealthily  to  do  the  wrong  intended.  What  difference  is  there 
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in  his  concealing  his  person,  and  weapon,  and  inflicting  anlawfal 
violence,  and  contriving  and  setting  a  mute,  concealed  agency  or 
instrumentality  which  will  inflict  the  same,  or  it  may  be  greater 
violence?  In  each  case,  the  intention  is  the  same,  and  it  is  to  exceed 
the  degree  of  force  the  law  allows  to  be  exerted.  In  the  one  case,  if 
the  trespasser  came  not  with  an  unlawful  intent  —  if  his  trespass  ivac 
merely  technical  —  if  it  was  a  child,  a  madman,  or  an  idiot,  carelessly, 
thoughtlessly,  entering  and  wandering  on  the  premises,  the  owner 
would  withhold  all  violence.  Or  he  could  exercise  a  discretion,  and 
graduate  his  violence  to  the  character  of  the  trespass.  The  mechanical 
agency,  is  sensitive  only  to  the  touch  —  it  is  without  mercy,  or  dis- 
cretion, its  violence  falls  on  whatever  comes  in  contact  with  it 
Whatever  may  not  be  done  directly  cannot  be  done  by  circuity  ami 
indirection.  If  an  owner,  by  means  of  spi'ing-guns  or  other  mis- 
chievous engines  planted  on  his  premises,  capable  of  causing  death 
or  of  inflicting  great  bodily  harm  on  ordinary  trespassers,  does 
cause  death,  he  is  guilty  of  criminal  homicide.  Whart.  Cr.  Law, 
§§418,  563. 

The  degree  of  the  homicide  depends  on  the  facts  already  stated. 
If  the  engine  is  of  the  character  of  a  deadly  weapon,  the  killing  is 
murder.  It  could  not  be  employed  without  the  intent  to  injure,  and 
without  indifference  whether  the  injury  would  be  death,  or  great 
bodily  harm.  But  if  not  deadly  in  its  character,  if  it  is  intended 
only  for  alarm,  and  for  inflicting  slight  chastisement,  or  mere  deten- 
tion  of  the  trespasser  until  he  shall  be  freed  from  it,  there  may  be 
no  offense,  or  at  most  but  manslaughter.  The  character  of  the  instru- 
ment, and  its  probable  capacity  for  injury,  may  repel  all  presumption 
to  do  more  than  merely  alarm,  or  without  inflicting  any  corporal 
harm,  merely  to  detain  the  trespasser,  and  stay  him  in  his  efforts  to 
wrong,  and  if  death  should  ensue,  it  would  be  beyond  the  intention 
of  the  owner,  and  an  unforeseen,  and  not  a  natural  or  probable,  conse- 
quence of  an  act  in  itself  not  unlawful.  For  it  is  lawful  to  frighten 
away  the  trespasser,  or  by  detaining  him  and  staying  the  wrong  he 
contemplates,  to  involve  him  in  disgrace;  to  detect  him,  and  to  deter 
him  from  future  trespasses.  If  the  instrument  is  adapted  only  to 
the  purposes  of  punishment,  and  it  should  inflict  a  punishment  from 
which  death  ensued,  the  offense  is  manslaughter,  as  it  would  havi 
been  if  the  owner  in  person  had  inflicted  the  violence.  The  instruo- 
tions  requested  by  the  appellant  were  inconsistent  with  these  views, 
and  were  properly  refused. 
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'1  be  instmctions  given  by  the  City  ("ourt  are  some  of  them  based 
on  the  theory,  that  if  death  had  ensued  from  the  wounding  of  the 
jirosecutor,  by  the  spring-gun,  it  would  have  been  murder,  it  is  a 
iogul  sequdDce,  that  the  defendant  is  guilty  of  an  assault  with  intent 
\o  murder.  Others  proceed  on  the  theory  that  he  is  guilty  of  an 
a>s:iult  with  intent  to  murder,  if  the  spring-gun  was  set  with  the 
specific,  intent  to  kill  the  prosecutor,  whom  he  suspected  as  the  tres- 
passer, and  against  whom  he  bore  malice,  although  there  was  also  a 
gt'oeral  intent  to  kill  whoever  was  the  trespasser,  coming  in  contact 
with  it.     We  regard  each  class  of  instructions  as  erroneous. 

An  error  pervading  the  first  is,  that  a  general  felonious  intent  is 
made  the  equivalent  of  the  specific  felonious  intent,  whicli  we  have 
>:iid  is  the  indispensable  element  of  the  ofiPense,  with  which  the 
pn:»oner  stands  charged.  A  general  felonious  intention,  by  implica- 
lion  of  law,  will  convert  the  killing  of  a  human  being  into  murder, 
ilioiiirh  his  death  or  injury  was  not  within  the  intention  of  the  slayer 
So,  also,  if  there  is  the  felonious  intention  to  kill  one,  and  the -fatal 
blow  falls  on  another,  causing  death,  it  is  murder.  The  act  is  refer- 
red to  the  felonious  intent  existing  in  the  mind  of  the  actor,  and  by 
implication  of  law  supplies  the  place  of  malice  to  the  poison  slain. 
Whart  Horn.  §  183;  4  Black,  261;  Bratton  v.  State,  10  >^umph.  103. 
The  doctrine  of  an  intent  implied  by  law,  different  froTi  the  intent 
ii.  fact,  can  have  no  application  to  the  offenses  the  statute  punishes. 
It  ij»  excluded  by  the  terms  of  the  statute,  which  includ<i  only  direct 
assaults  on  the  person  of  the  party  it  is  averred  there  w.'^s  the  inten* 
U)  murder.  If  in  fact  there  was  not  the  intent  to  murder  him 
whether  there  was  a  general  felonious  intent,  or  an  intent  to  do 
!.'\rm  to  some  other  individual,  is  not  important  —  there  can  be  no 
t'onviction  of  the  aggravated  offense.  Morgan  v.  State,  13  Sm.  & 
.Mar.  242;  Jones  v.  State,  11  id.  815;  Kornian  v.  State,  24  Miss.  54. 

An  assault  is  defined  as  an  intentional  attempt,  by  violence,  to  do 
a  corporal  injury  to  another.  In  Johnsofi  v.  State,  35  Ala.  363,  it  i& 
<lefined  as  "an  attempt  or  offer,  to  do  another  pensonal  violence, 
without  actaally  accomplishing  it.  A  menace  is  not  an  assault, 
leiiher  is  a  conditional  offer  of  violence.  There  must  be  a  present 
intention  to  strike.*'  In  Latoson  v.  State^  30  Ala.  14,  it  is  said:  "To 
con.<titute  an  assault,  there  must  be  the  commencement  of  an  act, 
▼hich  if  not  prevented,  would  produce  a  battery;"  the  drawing  of 
a  pistol,  without  cocking  or  presenting  it,  is  not  an  assault.  In  Stat6 
^.  DavU^  1  Ired.  125,  it  is  said  by  Gaston,  J.:    "It  is  difficult  in 
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practice  to  draw  the  precise  line  which  separates  yiolence  menaced, 
from  violence  begun  to  be  executed,  for  until  the  execution  of  it  ia 
begun,  there  can  be  no  assault.  We  think,  however,  that  where  so 
unequivocal  purpose  of  violence  is  accompanied  by  an  act^  which  ii 
not  stopped  or  diverted,  will  be  followed  by  personal  injury,  llie 
execution  of  the  purpose  is  then  begun,  and  the  battery  is  attempted." 
Constructive  assaults  are  not  within  the  statute.  The  ulterior  ofiense; 
the  principal  felony  intended,  and  the  intent  to  accomplish  which  is 
the  aggravating  quality  of  the  offense,  consists  in  actual  violence  and 
wrong  done  to  the  person.  The  assault  must,  therefore,  consist  of 
an  act  begun,  which  if  not  stopped  or  diverted,  will  result,  or  may 
result  in  the  ulterior  offense,  and  the  act  when  begun  must  be  directed 
against  the  person  who  is  to  be  injured.  JBhans  v.  State^  1  Humph. 
394  ;  State  v.  Freels^  3  id.  228.  It  must  also  be  an  act  which,  when 
begun,  the  person  against  whom  it  is  directed  has  th^  right  to  resist 
by  force.     2  Arch.  Cr.  PI.  224,  2  note. 

The  setting  a  spnng-gun  on  bis  premises,  by  the  owner,  is  culpable 
only  because  of  the  intent  with  which  it  is  done.  Unless  the  public 
safety  is  thereby  endangered,  it  is  not  indictable.  State  v.  MoorCy 
31  Conn.  479.  If  dangerous  to  the  public,  it  is  indictable  as  a 
nuisance.  Resistance  by  force  to  the  setting  of  it,  by  any  individual 
(if  not  dangerous  to  the  public),  the  law  would  not  sanction,  though 
he  may  apprehend  injury  to  him  is  intended  if  he  trespass  on  the 
premises.  The  injury  exists  only  in  menace  —  it  is  conditional,  and 
his  own  act  must  intervene  and  put  in  motion'  the  force  from  which 
injury  will  proceed.  While,  because  of  the  unlawful  intention  with 
which  the  gun  is  set  the  owner  is  made  criminally  liable  for  the 
consequences  he  contemplates,  it  is  not  his  violence,  except  by  impli- 
cation of  law,  which  produces  the  injury.  It  is  not,  consequently, 
an  assault  which,  connected  with  an  intent  to  murder,  is  punishable 
under  the  statute.  If  the  gun  is  set  with  the  intent  to  kill  a  particu* 
lar  person,  who  is  injured  by  it,  whether  it  is  not  an  attempt  to 
murder  committed  by  means  not  amounting  to  an  assault,  indictable 
under  another  clause  of  the  statute,  is  a  question  this  record  doe? 
not  present. 

The  result  is  that  the  judgment  of  the  City  Court  is  reversed  and 
the  cause  remanded.  The  prisoner  will  remain  in  custody  until  dis 
charged  by  due  course  of  law. 


DECEMBER  TERM,  1877.  13 

HammonB  ▼.  State. 


Hammons  v.  Statb. 

(9A]a.lM.) 
Arrett  and  bail  ~^  ban  on  Sunday 

Am  undertaking  of  htSl  for  murder,  entered  into  on  Sunday  during  Tacatlon,  la 
a  caw  of  necessity  and  valid. 

ACTION  on   a  bail  bond.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

QanMe  db  JDoUing  and  <71  W,  Posey^  for  appellants.  Contracts, 
of  whatever  description,  are  void  if  executed  on  Sunday,  unless 
within  one  of  th%  exceptions  contained  in  the  Revised  Code,  §  1882. 
5  Ala.  467;  9  id.  198;  10  id.  566;  11  id.  885;  13  id.  360;  41  id. 
132.  An  action  cannot  be  maintained  on  a  bond  which  is  executed 
on  the  Lord's  day,  either  from  necessity  or  charity.  13  Meto.  284. 
A  recognizance  taken  on  Sunday  is  void.  33  Maine,  539.  To  create 
a  legal  necessity  there  should  be  at  least  great  danger  of  some  loss 
or  wrongful  injury  that  could  not  be  otherwise  avoided  or  repaired. 
20  Ark.  289;  2  Pars.  Cont.  pp.  760,  761.  It  is  insisted  that  the 
cases  o{. Hooper  v.  JEdvoards^  in  18  Ala.  280,  and  20  Ala.  528,  sustain 
the  pontion  of  the  appellees.  In  that  case  great  and  inevitable  loss 
was  threatened.  But  here  no  loss,  injury  or  destruction  could  have 
been  incurred  by  waiting  till  the  succeeding  day.  Necessity  is  a 
strong  term,  being  compulsory  and  making  the  contrary  of  a  thing 
•Imost  impossible.    2  Bouv.  Law  Diet.  p.  212. 

Herbert  A  Buettf  for  appellee. 

Bbicksli^  C.  J.  (Omitting  a  minor  consideration.) 
The  principal  in  the  present  case  was  in  custody  on  an  indictment 
for  murder,  and  the  Circuit  Court,  in  which  the  indictment  was 
pending,  adjudging  in  term  time  that  he  was  entitled  to  bail,  fixed  its 
amonnt  and  directed  the  sheriff  to  take,  in  vacation,  an  undertaking 
for  liis  appearance  with  sufficient  sureties.  The  appellants  joined 
liim  in  the  undertaking  taken  by  the  sheriff  in  vacation,  which  they 
flow  insist  was  executed  on  Sunday,  and  is  void  as  violation  of  the 
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Statute  which  prohibits  all  contracts  made  on  Sunday  unless  for  the 
advancement  of  religion,  or  in  the  cxecntion,  or  for  the  performance 
of  some  work  of  chanty  or  in  case  of  necessity.  Code  of  1876, 
§  2138.  .  What  effect  this  statute  has  on  the  common-law  principle 
that  the  acts  of  ministerial  officers  done  on  Sunday  are  valid,  is  not 
a  question  which  ought,  in  the  present  case,  to  be  considered  and 
decided  to  its  full  extent.  By  no  just  interpretation  can  the  statute 
be  extended  to  the  acceptance  by  a  mere  ministerial  officer  of  an 
undertaking  of  bail  which  the  statutes  and  the  order  of  court  com- 
mand him  to  take,  leaving  nothing  to  his  discretion  except  the 
sufficiency  of  the  sureties  tendered.  If  the  principal  had  been  at 
large  it  would  have  been  the  duty  of  the  sheriff  to  have  arrested 
him;  or  if  he  had  been  on  bail,  his  sureties  could  have  surren- 
dered him;  or  if  an  exigency  existed  requiring  it,  the  sheriff  could 
have  transferred  his  custody  to  another  or  could  have  changed  tlie 
|)lace  of  it.  The  acceptance  of  the  undertaking  on  Sunday  is  no 
more  than  a  transfer  of  the  custody,  a  change  of  its  place.  The 
bail  instead  of  the  sheriff  became  the  keepers.  It  would  be  repug- 
nant to  the  policy  of  the  statutes,  which  are  framed  with  so  much 
care  to  afford  the  largest  opportunity  for  relief  from  actual  impria* 
onment  on  giving  bail,  to  construe  the  statute  referring  to  contracts 
made  on  Sunday  as  lessening  the  opportunity  and  prolonging  the 
imprisonment.  Rice  v.  CommonweaUhy  .3  Bush  (Ky.),  14.  The 
exception  in  the  statute,  "in  case  of  necessity,''  has  been  heretofore 
held  by  this  court  to  embrace  a  contract  made  by  a  creditor  to 
secure  his  debt  from  an  absconding  debtor.  Hooper  v.  Edwards^  18 
Ala.  280  ;  S:  C,  25  id.  528.  The  Supreme  Court  of  Illinois,  in  John- 
8ton  V.  People^  31  111.  469,  held  the  taking  of  a  recognizance  of  bail 
from  one  charged  with  a  critninal  offense  was  a  work  of  necessity 
within  the  exception  of  tlieir  statute.  In  Flagg  v.  Inhabitants  of 
Millhury^  4  Cush.  244,  the  Supreme  Court  of  Massachusetts  say: 
"By  the  word  'necessity'  in  the  exception  we  are  not  to  under- 
Htand  a  physical  and  absolute  necessity,  but  a  moral  fitness  or 
propriety  of  the  work  and  labor  done  under  the  circumstances  of 
any  particular  case,  may  well  be  deemed  necessity  within  the 
statute."  There  seems  to  us  no  ground  on  which  the  defense 
against  the  undertaking,  because  of  its  execution  on  Sunday,  ought 
to  be  sustained;  and  if  sustained  it  would  diminish  a  right  of  per 
Bonal  liberty  the  statutes  have  been  carefully  framed  to  secure. 
The  case  of  Shippey  v.  Eastwood^  9  Ala.  198,  was  a  mere  private 
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eontraot  betweon  indiyiduals  in  which  oflicers  of  the  law  had  no 

agency,  and  which  was  not  expressly  authorized  by  statute  and 

ordered  by  a  oourt  of  competent  jurisdiction. 

[Omitting  other  considerations.] 

Judgment  qfflrmed. 


MOBmS  AHD  MOHTOOMSBT  RaILWAT  Co.  V.  CULNTON. 

(W  Ala.  an.) 

Mittter  omL  iervant — retpoMtbiUty  of  $&rvant  to  matter  for  eonsequ&nees  of  hu 

negligence. 

In  an  action  by  a  railway  conductor  against  bis  employer  for  iragett,  the 
employer  may  set  off  and  recover  damages  resulting  to  him  from  cue  con 
ductor'a negligence  in  performing  the  work;  and  the  conductor  ib  aux  relieved 
from  his  duty  to  exercise  reasonable  care  by  the  known  imperf  jct  eqnipracnt 
of  the  train  In  respect  to  which  his  negligence  occurred. 


A 


CnON  for  wages  by  a  railway  conductor.    TL*  jpln'op  ctr^ofc 
the  facta 


Clapton^  Herbert  ds  ChamberSy  for  appellant. 

San/ord  ds  Moses  for  appellee.  The  appellaiu  i^  f»ouad  to  furnisL 
and  nuuntain  suitable  instnimentalities  for  tht  \«oik  or  duty  which 
it  requires  of  its  employees,  and  it  is  "liable  icr  any  damages  flow- 
ing from  such  neglect  of  duty.'*  Patterson  v.  P.  <fc  C.  R.  /?. 
Co,y  76  Penn.  St.  889;  S.  C,  18  Am.  R.  412-415;  Caldwell  v. 
Broum,  3  P.  Smith,  463 ;  Frazier  v.  Penn,  R.  R,  Co.,  2  Wright, 
104.  Since  this  is  true  it  follows  that  it  cannot  recoup  "damages 
flowing  from  such  neglect  of  duty  in  an  action  brought  by  its 
employee  for  wages  due  from  the  company.** 

Mahxikg,  J.  Appellee,  Clanton,  who  was  plaintiff  in  the  City 
C^'urt,  was  conductor  of  freight  trains  on  the  railroad  of  appellant. 
The  cab-<rar,  or  caboose,  at  the  end  of  a  train  under  his  charge,  got 
damaged  without  his  fault,  on  its  passage  to  Mobile.  The  cord  aisc 
vas  broken  by  which  communication  was  maintained  between  it  an^l 
the  engine  at  the  front.     And  when  a  train  was  made  up  for  him, 
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for  the  return  trip,  to  come  up  at  night,  he  was  not  furnished  accord- 
'  ing  to  his  request,  with  a  cord  that  should  connect  the  rear  car  with 
the  locomotive,  and  was  obliged  to  take  a  place  with  the  engineer  in 
the  locomotive  at  the  head  of  the  train.  One  of  the  hooka,  also,  \>j 
which  lamps  with  red  lights  are  fixed  to  the  two  sides  at  the  rear 
end  of  the  hindmost  car,  that  it  may,  among  other  reasons,  he  seen 
from  the  engine  in  front  whether  the  train  is  complete  or  not,  was 
broken  off.  Plaintiff,  therefore,  attached  but  one  lamp  to  that  car, 
and  hung  the  other  on  the  hook  upon  the  side  of  the  next  car  before 
the  last  one,  and  on  the  opposite  side  of  the  train.  This  was  the 
same  side  which  the  engineer  occupied  in  the  locomotive,  while 
Clanton  sat  on  the  other  side,  where  only  the  light  on  the  hindmost 
car  could  be  seen  from  the  locomotive.  He  did  not  inform  the  ensn* 
neer  that  the  light  which  the  latter  could  see,  was  not  on  the  hind- 
most car,  but  on  the  next  in  front  of  it.  And  the  engineer  was  thus 
justified  in  considering  the  train  complete  as  long  as  he  could  s*^  that 
light.  It  was  a  duty  of  the  conductor  as  well  as  the  engineer  to  look 
well  to  his  train,  and  keep  it  together. 

On  the  way  up,  this  hindmost  car  loaded  with  freight  and  locked, 
got  detached  from  the  train,  which  proceeded  thirteen  or  fourteen 
miles  further  before  this  fact  was  discovered.  Behind  it,  as  Clanton 
knew,  a  fast  passenger  train  was  coming  up  from  Mobile.  And  his 
train  stopped  five  minutes  at  a  station  seven  miles  distant  from  the 
place  at  which  the  detached  car  was  left  upon  the  track;  and  while 
there,  it  being  his  duty  to  report  by  telegraph  from  that  point  for  the 
train  following  him,  the  condition  of  his  train,  he  dispatched  back  a 
message  that  it  was  all  right. 

A  short  time  afterwards,  the  upward  bound  passenger  train  with- 
out any  fault  of  its  engineer  or  conductor,  ran  into  the  detached  car, 
damaged  it  to  an  amount  of  nearly  $200,  and  broke  off  the  pilot  to 
the  engine  of  that  train,  causing  a  still  further  loss. 

Clanton  asked  of  the  yard-master  in  Mobile,  whose  business  it  was 
10  make  up  the  freight  trains,  for  a  cord  which  was  not  furnished 
him.  He  was  told  that  he  must  apply  for  it  in  Montgomery,  and 
that  if  he  declined  to  conduct  the  freight  train  up  another  conductor 
would  be  directed  to  do  so,  and  he  came  with  it  to  avoid  losing  hia 
place.  There  was  some  evidence  that  the  application  for  a  cord  was 
not  made  to  the  right  person. 

Having  been  discharged  by  the  company,  Clanton  sued  it  for  bis 
wages  in  arrear,  and  by  pleas  of  set-off  and  recoupment  the  defendant 
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insisted  that  he  shonld  be  charged  with  the  loss  it  had  sastained  by 
the  collision  which  was  produced,  it  is  contended,  by  his  negligence. 

The  conit,  among  other  charges  to  the  jury,  gave  the  following, 
which  was  excepted  to  on  the  part  of  the  company:  "The  Mobile 
and  Montgomery  Railway  Company  is  bound  to  furnish  and  main- 
tain suitable  instrumentalities  for  the  discharge  of  the  duties  it 
requires  of  its  employees ;  and  if  the  jury  believe  from  the  evidence 
that  the  company  did  not  properly  equip  the  train  on  which  the 
accident  happened  on  the  seventeenth  of  December,  the  defendant 
cannot  recoup  and  the  jury  must  find  for  the  plaintiff .*' 

The  fault  of  this  charge  is  that  it  relieves  the  plaintiff  of  responsi- 
bility for  all  the  consequences  of  his  own  negligence,  as  an  employee 
of  the  company,  if  he  was  guilty  of  any  on  this  occasion.  The  law 
i>  justly  very  strict  in  requiring  railroad  companies,  in  behalf  of 
their  customers  and  the  public  who  depend  upon  them  for  transporta- 
tion of  persons  and  property,  to  be  provided,  to  the  utmost  of  their 
power,  with  the  means  of  safely  performing  their  duties  as  carriers. 
Among  the  most  important  of  the  instrumentalities  to  this  end  are 
faithful,  competent  and  vigilant  employees.  More  accidents  are 
probably  occasioned  by  their  inattention  than  in  any  other  manner. 
New  and  then  when  a  great  disaster,  with  the  loss  of  many  lives,  if 
caused  by  the  carelessness  or  recklessness  of  a  railroad  engineer  oi: 
conductor  the  public  become,  perhaps,  unreasonably  furious  and 
clamor  to  have  him  hanged.  But  except  on  such  occasions,  they 
are  apt  to  forget  that  negligence  on  the  part  of  such  agents  while 
ranning  railroad  trains  is  almost  always  but  little  less  than  a  crime. 
A  score  or  more  of  persons  ihight  probable  have  been  killed  or 
maimed  by  the  collision  in  question  if  it  had  happened  at  a  place  a 
hundred  or  two  yards  from  that  at  which  it  occurred,  and  a  loss  of 
thousands  of  dollars  instead  of  hundreds  might  have  been  thereby 
cast  upon  the  company.  Is  it  not  evident,  then,  that  if  this  collision 
was  caused  by  a  plain  neglect  of  duty  on  the  part  of  the  conductor, 
and  could  have  been  avoided  by  a  due  degree  of  watchfulness,  tliat 
it  was  manifest  error  to  say  that  because  the  train  was  not  perfectly 
equipped  he  is  not  responsible  ? 

Moreover,  the  charge  in  question  ignores  the  weU-established  dif- 
ference l>etween  the  liability  of  a  railroad  company  to  its  employcis 
and  its  liability  to  its  employees;  its  responsibility  to  its  customers, 
the  public,  and  that  to  the  persons  in  its  service.  As  we  said,  in  the 
Mobile  and  Montgomery  Mailroad  Company  v.  Smith  (in  manu- 
VoL.  XXXI  — 3 
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script),  the  former  pay  the  company  to  perform  services  for  them, 
the  latter  are  paid  by  the  company  to  perform  work  for  it.  Their 
skill  and  diligence  are  bargained  for,  because  needed  for  the  purpose 
of  making  repairs,  completing  equipment  and  preventing  accidenU, 
to  the  end  of  enabling  the  company  safely  and  efficiently  to  fulfill 
its  engagements,  and  they  are  paid  according  to  the  character  and 
exactions  of  the  service.  Generally,  also,  there  must  be  co-operation 
with  them  on  the  part  of  other  employees  of  the  company  in  tlie 
work  to  be  performed.  Wherefore  it  has  often  been  ruled,  that  as 
between  their  employers  and  themselves,  employees  .assume  the 
ordinary  risks  and  perils  of  the  service,  including  those  arising  from 
the  negligence  of  their  fellows  in  the  same  work. 

Whether,  however,  the  fault  of  not  having  the  freight  tmin  on 
this  occasion  fully  equipped  be  chargeable  upon  the  company  or  its 
servant,  the  yard-master  of  Mobile,  is  a  matter  of  no  consequence 
here.  If  it  was  the  fault  of  either,  and  that  was  the  cause  of  the 
collision  and  damage  complained  of,  and  these  are  not  attributable 
to  the  negligence  of  Clanton,  he  is  not  liable  for  the  loss  occasioned 
thereby  ;  but  if  they  are  attributable  to  his  negligence  he  is  liable. 

It  may  often  happen,  by  accident  or  otherwise,  that  a  company's 
r.nlroad,  or  trains  on  it,  are  out  of  order  and  cannot  immediately  be 
j>erfectiy  equipped,  while  at  the  same  time  it  has  duties  to  perform 
as  a  carrier  which  cannot  well  be  delayed  until  everything  is  in  per- 
fect order.  The  consequences  of  delay  may  be  more  serious  than  the 
probable  consequences  of  sending  a  train  forward  without  being 
completely  equipped.  There  may,  indeed,  be  very  little  risk  in 
doing  the  latter  under  careful  management ;  and  unquestionably,  a 
conductor,  who  knowing  the  deficiencies,  undertakes  to  carry  such 
a  train  through,  is  bound  to  use  all  the  diligence  and  watchfulnesj* 
that  are  reasonably  necessary  to  do  so  successfully  ;  and  it  followi^ 
that  he  is  responsible  for  the  damages  that  may  happen  by  reason 
of  his  negligence.  His  vigilance  should  be  proportioned  to  the 
importance  and  delicacy  of  the  task  assumed. 

We  have  referred  to  some  of  the  facts  in  this  case,  and  the  possi- 
ble deductions  from  them,  only  in  explanation  of  the  law  on  the 
subject.  It  must  not  be  inferred  that  we  are  of  the  opinion  that 
the  accident  complained  of  was  caused  by  the  fault  of  Clanton. 
Whether  it  was  or  not  is  a  question  to  be  answered  only  by  i 
jury.  It  seems  to  be  admitted  that  he  was  in  no  way  responsible 
for  the  nnooupling  of  the  hindmost  car;  and  perhaps  h«  was  not  to 
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be  blamed  for  not  having  found  out  that  it  was  uncoupled  in  time 
to  ]irevent  the  accident  that  followed.  There  was  evidence  that  the 
night  was  foggy  and  that  the  smoke  of  the  locomotive  hung  low, 
and  perhaps  sometimes  prevented  the  lamps  from  being  seen.  It  it 
a  case  for  a  fai^  and  just  inquiry  by  the  jury  whether  the  damage 
produced  by  the  accident  is  to  be  ascribed  to  Clanton'a  negligence 
or  not.  Bat  the  jury  should  be  informed  that  if  it  is  chargeabl?  on 
him  he  is  not  to  be  exonerated  from  liability  merely  because  when 
he  undertook  the  service  there  were  deficiencies  which  were  not  con- 
cealed from  him  in  the  equipment  of  the  train,  but  not  such  as  should 
have  prevented  a  conductor,  who  was  duly  careful,  from  carrying  it 
safely  through. 

If  the  jury  should  find  Cianton  chargeable  with  the  damages, 
there  is  uo  doubt  that  the  company  may  be  allowed  to  recoup 
them  against  his  wages. 

In  respect  to  set-off  the  law  now  is  that  '^  mutual  debts,  liquidated 
or  unliquidated  demands  not  sounding  in  damat/es  merely^  subsisting 
between  the  parties  at  the  time  of  suit  brought,  may  be  set  off  one 
against  the  other."  Code  of  1876,  §  2991.  Whenever  the  defend- 
ant can  maintain  a  cross  action  at  law  because  of  matters  arising  out 
of  the  plaintiff's  breach  of  the  contract  sued  on,  and  the  dama^(f% 
recoverable  are  fixed  by  a  legal  standard,  such  damages  may  h^ 
insisted  on  as  a  set-off  in  an  action  upon  the  contract.  JEkida  v.  Mar- 
phy^  52  Ala.  526,  and  cases  cited.  If  Cianton  is  liable  for  anything 
in  this  case  it  is  for  not  performing,  with  due  vigilance  and  dili- 
gence, his  contract  to  serve  as  conductor.  And  if  the  loss  resulting 
from  SQch  negligence  consists  only  of  the  damage  done  to  cars  or 
other  property,  the  amount  of  which  depends  upon  the  expense  of 
making  them  good  by  repairs,  or  of  putting  the  defendant,  in  these 
particulars,  in  as  good  a  condition  as  it  was  in  before,  such  damagef 
may  be  considered  as  **  fixed  by  a  legal  standard."  The  computa 
tion  is  fonnded  on  the  ascertainable  values  of  material  things,  as  it 
would  be  in  an  action  of  assumpsit  concerning  the  same  values. 

And  where  soch  damages  are  set  off  by  a  defendant  and  exceed 
the  amount  of  plaintiff's  claim,  according  to  section  2992  of  the 
Code  of  1876,  a  verdict  and  judgment  for  the  excess  may  le  ren 
dered  upon  a  proper  plea  of  set-off  in  favor  of  the  defendant. 

I^  the  judgment  of  the  Circuit  Court  be  reversed  and  the  cauM 
remanded. 
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GiLLBSPiB  Y.  Nabobs. 

(69  Ala.  441.) 

Partiiion — unborn  Mid, 

The  court  has  no  Jurisdiction  to  order  partition  of  lands,  between  bein  of  i 
father,  where  the  petition  alleges  that  one  heir  is  alive  and  that  the  mother  ii 
pregnant  by  the  father.* 

T^  ILL  for  injunction.     The  opinion  states  the  facts. 
Hargrove  db  Lewis  and  Hewitt  db  Walker,  for  appellantsi, 
Morgan^  Lapsley  A  Nelson  and  l^erry  it  Lane,  for  appellees. 

Stonb,  J.  *'  Lands  of  an  estate  may  be  sold  by  order  of  the  Pro- 
bate Court  having  jurisdiction  of  the  estate,  when  the  estate  cannot 
be  equitably  divided  amongst  the  heirs  or  devisees."  Code  of 
1876,  §  2449. 

"If,  on  the  hearing  of  the  application,  the  facts  are  not  proved, 
the  same  must  be  dismissed  at  the  costs  of  the  applicant,  for  which 
execution  may  issue  against  him  and  his  sureties."    Id.  §  2459. 

One  of  the  fundamental  conditions  —  one  of  the  jurisdictional 
facts  —  on  which  this  power  of  the  Probate  Court  can  be  called  into 
exercise,  is,  that  there  are  heirs  or  devisees  of  the  estate,  amongst 
whom  the  lands  cannot  be  equitably  divided.  Division  implies  two 
or  more  claimants  or  recipients;  and  its  aim  and  object  ai^e,  that  the 
property,  when  divided,  shall  pass  into  separate  enjoyment.  Hence, 
a  petition  for  a  sale  of  lands,  which  shows  on  its  face  that  there  is 
but  one  heir  or  devisee,  is  a  nnllity,  because  it  presents  a  case  over 
which  the  Probate  Court  has  no  jurisdiction  to  decree  a  sale.  Pettii 
V,  Pettity  32  Ala.  288,  and  authorities  cited. 

The  legal  title  to  the  lands  in  controversy  was  in  John  S.  Gillespie, 
father  of  the  present  appellants,  at  the  time  of  his  death.  At  hii 
death  he  left  a  widow,  Martha  S.  Gillespie,  and  one  child,  James  M. 
4irillespie,  then  three  years  old.     His  wife  was  then  pregnant,  and 

after  the  order  of  sale  was  obtained,  under  which  the  lands  were 

— 

•  As  to  righti  of  potthomoiu  ehOdrwi,  tee  BhoUt  t.  Pot  (47  Md.  61SX  K  Am.  Rep.  481 
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sold,  was  delivered  of  another  child,  who  still  lives,  and  is  named 
John  S.  Gillespie.  The  petition  sets  forth  that  the  estate  is  solvent  — 
aiid  "  further  represents  to  your  honor  that  the  heirs  of  said  deceased 
ai-e  his  child,  a  son  named  James  M.  Gillespie,  about  three  years  of 
age  —  who  is  a  resident  of  said  county,  and  who  lives  with  his 
mothiT,  Martha  S.  Gillespie,  the  widow  of  said  deceased,  who  is  of 
fail  age  and  a  resident  of  said  county,  and  who  is  now  believed  to  be 
pregnant  at  this  time."  The  petition  then  descnbed  the  lands,  con. 
taining  about  700  acres,  and  proceeded  with  the  averment  that 
^*  said  lands  are  of  unequal  value,  and  are  so  situated  and  are  of  such 
dimensions  respectively  that  they  cannot  be  equitably  divided  among 
•aid  heirs." 

This  petition  was  filed  by  the  administrator  of  the  estate,  was 
addressed  to  the  probate  jndge  of  the  proper  county  —  the  court 
took  jurisdiction  of  the  case,  made  the  proper  ordera,  had  proof 
taken  by  deposition  as  in  chancery  causes  —  and  granted  an  order 
to  sell  the  land  for  division.  The  administrator  proceeded,  after 
advertisement,  to  sell  the  land,  and  Daniel  W.  Prentice  became  the 
purchaser,  and  obtained  possession  and  a  deed  to  the  land.  Eject- 
ment was  brought  by  the  two  heirs  of  Gillespie  above  named,  to 
recover  possession  of  the  lands,  and  rents,  from  the  heirs  of  Prentice. 
The  bill  in  the  present  case  i^as  filed  by  the  administrator  ahd  heii-s 
of  Prentice  to  enjoin  the  prosecution  of  said  action  of  ejectment; 
and  the  question  which  meets  us  at  the  threshold,  is,  was  the  sale, 
made  under  said  order  of  the  Probate  Court,  void  for  want  of  proper 
jurisdictional  averments  ? 

We  have  seen  above  that  the  petition  sets  forth  only  one  heir, 
James  M.  Gillespie,  and  the  belief  that  there  will  be  another,  then  in 
ventre  sa  mere.  Had  this  unborn  child  such  a  legal  existence,  as  that, 
with  the  other  named  heir,  it  gave  the  court  jurisdiction  to  order  a 
ule  for  division  between  the  two  ? 

In  MarseUis  v.  Thalhimer^  2  Pai.  86,  the  court  said:  "The  broad 
and  unqualified  language  which  has  been  used  by  some  of  the  judges, 
has  induced  the  appellant's  counsel  to  suppose  the  unborn  child  was 
to  be  considered  in  existence  for  every  purpose  whatever,  whether 
for  its  own  benefit,  or  that  of  others.  *  *  •  3q^  \^  must 
bt  recollected  that  the  existence  of  the  infant  as  a  real  person  before 
birth  is  a  fiction  of  law,  for  the  purpose  of  providing  for  and  pro- 
tecting the  child,  in  the  hope  and  expectation  that  it  will  be  bom 
ilive,  and  be  capable  of  enjoying  those  rights,  which  are  thus  pre- 
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Bftired  for  it  in  anticipation.  The  rule  lias  been  derived  from  ihe 
civil  law;        •        ♦        ♦        although  by  the  civil  law  of  successions, 

a  posthumous  child  was  entitled  to  the  same  rights  as  those  iM.rn  in 
the  life-time  of  the  decedent,  it  was  only  on  the  condition  tluii  tiif) 
were  born  alive,  and  under  such  circumstances  that  ihu  hwv  pre 
suraed  they  would  survive.  ♦  ♦  ♦  Children   in  ilit 

mother's  womb  are  considered,  in  whatever  relates  to  themselves,  :i> 
if  already  born;  but  children  born  dead,  or  in  such  an  early  stage  ol 
pregnancy  as  to  be  incapable  of  living,  although  they  be  not  actually 
dead  at  the  time  of  birth,  are  considered  as  if  they  had  never  been 
born  or  conceived*" 

In  Bowrnan  v.  TaUman^  27  How.  Pr.  Rep.  212,  272,  the  couii 
said :  '^  Infants  unborn  are  not  seized,  hence  courts  cannot  sell  tbeit 
interests,  because  such  interests  do  not  exist;  they  can  sell  only  iiUt;r 
eats  existing." 

In  Jenkins  v.  Preyer^  4  Pai.  47,  53,  it  was  said  that  *'  a  child  tV< 
centre  sa  mere  at  the  death  of  the  testator  is  considered  as  in  eue,  if 
it  is  afterwards  bom  alive." 

In  Harper  v.  Archer,  4  Sm.  &  Mar.  99,  109,  the  court  said:  "II  is 
now  settled,  both  in  England  and  in  this  country,  that  from  the  timr 
of  conception,  the  infant  is  in  esse,  for  the  purpose  of  taking  an; 
cHtate  which  is  for  his  benefit,  whether  by  descent,  devise,  or  under 
the  statute  of  distribution;  provided,  however,  that  the  infant  be 
bom  alive,  and  after  such  a  period  of  foBtal  existence  that  its  con* 
tinuance  in  life  might  be  reasonably  expected." 

In  Mason  v.  Jones,  2  Barb.  229,  252,  the  court,  speaking  of  a  clause 
in  their  statute,  in  the  following  language:  **  Where  a  future  estate 
shall  be  limited  to  heirs,  or  issue,  or  children,  posthumous  children 
shall  be  entitled  to  take  in  the  same  manner  as  if  living  at  the  death 
of  t/ieir  parent,"  employed  the  following  emphatic  words:  "Ilere, 
Chen,  is  a  complete  annihilation,  in  law,  of  the  time  that  may  elapse 
between  the  death  of  a  father,  and  the  birth  of  a  previously  begotten 
child.  The  instant  such  child  is  born,  it  is  made  to  step  back  to  tlie 
ena  of  the  father's  life,  there  to  take  its  stand,  and  become  clothe<l 
with  all  the  rights  of  property  previously  conferred."  See,  also, 
Hone  V.  Van  Schaick,  3  Barb.  Ch.  488,  508;  1  Shars.  Blacks.  130, 
and  note. 

From  the  citations  above,  it  results  that  although  an  unborn  child 
is  treated  as  having  an  existence  for  certain  purposes  beneficial  to 
it,  yet  this  existence  is  conditional  and  imperfect  and  oonfers  oo 
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rights  of  property  until  it  is  born  alive.  When  that  event  haptiens 
to  preserve  successions  and  to  prevent  forfeitures  it  becomes,  by 
relntion  and  legal  fiction,  a  separate  individual  person  having  per- 
iionai  and  property  rights  dating  back  to  the  time  of  conceptiou 
«hf  n  such  backward  step  is  necessary  to  protect  a  descent  oi  devis<^. 
If,  )»owever,  the  fcetus  is  never  born  alive  then  it  is  treated  ab  if  it 
never  had  an  existence. 

Under  the  facts  of  this  case  we  feel  compelled  to  hold  that  at 
the  time  the  order  of  sale  was  petitioned  for  and  obtained  Mr.  Gil- 
lespie, the  intestate  ancestor,  had  but  one  heir-at-law,  James  M. 
Gillespie,  and  that  the  petition  was  fatally  wanting  in  necessary 
averments  to  give  the  Probate  Court  jurisdiction.  The  legal  title, 
then,  was  not  divested  by  the  sale  and  conveyance,  but  still  remains 
in  the  heirs  of  John  S.  Gillespie. 

[Omitting  a  minor  point.] 

llic  decree  of  the  chancellor  is  reversed,  and  this  court  proceed- 
ing to  render  the  decree  which  the  chancellor  should  have  rendered 
doth  order  and  decree  that  the  bill  in  this  cause  be,  and  the  same  i8 
hereby,  dismissed  at  the  costs  of  complainants  therein  incurred  in 
iLd  court  below  and  in  this  court,  and  the  injunction  therein  grantrd 
ii  dissolved. 


Dickinson  y.  Bbadfobd. 

(BQAUlOSU 
iUtniMf  and  eUerU^agre&m&nt  for  eampensaHon^eamtnieiive  fraud. 

An  agreement  between  attorney  and  client  for  the  attorney's  compensation  foi 
Mfviees  rendered  and  to  be  rendered  will  be  Jealously  scrutinized,  and  wlL 
not  be  supported  without  dear  proof  on  the  part  of  the  attorney  that  it  is  fail 
tnd  reasonable.* 


B 


ILL  for  specific  performance.    The  opinion  sufficiently  states  tht 
case.    Performance  was  decreed  below. 


/oAn  21  i7(/bn,  for  appellant. 

TT.  Bi  Forney  and  jRtce,  Jonu  Jb  Wiley ^  for  appellea 

•TotMMtffKrt,i»8rilii^«Mi«.i|piar(86Penn.St6M),t7Am  R«p.  116^ 
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Baickbll,  C.  J.  The  bill  is  filed  to  enforce  the  specific  perfdrm- 
ance  of  a  contract  made  between  attorney  and  client  after  the 
relation  had  been  formed,  by  which  the  client,  in  consideration  of 
services  which  had  been  and  were  to  be  rendered,  covenanted  to  con- 
vey to  the  attorney  an  undivided  half  of  a  described  tract  of  land. 
There  are  many  dispated  questions  of  fact  involved  which  are  imma- 
terial in  the  view  we  are  constrained  %o  take,  and  a  consideration  of 
which  iBf  therefore,  unnecessary.  The  relation  of  an  attorney  to  his 
client  is  one  of  trust  and  confidence  in  which  influence  is,  cf  Reces- 
sity,  acquired.  The  law  does  not  incapacitate  him  from  contracting 
with,  or  from  becoming  the  recipient  of,  the  bounty  of  the  client. 
It  does,  however,  command  that  all  his  transactions  with  the  clieot 
shall  be  anxiously  and  jealously  scrutinized  that  the  client  may  be 
protected  from  his  own  overweening  confidence,  and  from  the  infla- 
ence  or  ascendancy  which  the  relation  generates.  1  Story's  Eq. 
g§  310-314;  2  Lead.  Eq.  Cases  (4th  Am.  ed.),  1216.  There  may  be 
no  trace  of  deceit,  or  of  imposition,  or  of  overreaching  advantage, 
no  mark  of  actual  fraud  which  would  justify  a  coui*t  in  interfering 
for  the  rescission,  or  in  refusing  to  compel  performance,  if  the  con- 
tract had  been  made  between  persons  not  sustaining  a  relation  in 
which  confidence  was  reposed  and  influenqe  acquired.  The  conrl 
does  not  interfere,  or  refuse  intei'ference,  because  there  has  been 
deceit,  or  imposition  or  actual  fraud,  but  independent  of  such  facts 
and  ingredients,  upon  considerations  of  public  policy,  to  prevent 
fraud,  an  abuse  of  confidence  and  influence,  and  to  compel  fidelity 
and  unselfishness  in  the  performance  of  fiduciary  duties. 

In  this  State  attorneys  and  solicitors  are  entitled  to  compensation 
for  their  services.  Before  entering  on  the  business  of  the  client,  and 
Buffering  him  to  repose  in  them  the  trust  and  confidence  of  the  rela- 
tion, they  may  stipulate  the  measure  of  their  compensation,  and  if 
the  client  assents,  the  contract  is  as  valid  and  as  free  from  objection 
as  any  other  contract  into  which  he  may  enter.  But  if  tney  assume 
the  relation,  enter  on  the  duties,  thereby  inviting  confidence  and 
acquiring  influence,  without  expressly  stipulating  the  measure  of 
compensation,  no  subsequent  agreement  with  the  olient  can  be  sup- 
ported unless  it  is  satisfactorily  shown  that  the  compensation  does 
not  exceed  a  fair  and  just  remuneration  for  the  services  which  have 
been,  and  which  it  is,  the  duty  of  the  attorney  to  render.  LecaU  T. 
SalUy  3  Port.  115;  McMahan  v.  Smithy  6  Heisk.  Tenn.  167;  JPkinteri 
Bank  v.  Hornberger^  4  Cold.  678. 
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Standing,  as  the  parties  do,  in  a  relation  of  confidence  whicli  irive» 
the  attorney  or  solicitor  an  advantage  over  the  client,  the  burden  of 
proof  lies  on  the  attorney  or  solicitor,  and  to  support  the  contract 
uade  while  the  relation  existed  he  must  show  the  fairness  of  the 
transaction  and  the  adequacy  of  the  consideration.  The  pnnciple  is 
thus  stated  by  Judge  Stoby:  "  But  the  burden  of  establishing  its 
perfect  fairness,  adequacy  and  equity,  is  thrown  upon  the  attorney 
upon  the  general  rule  that  he  who  bargains  in  a  matter  of  advantage 
with  a  person  placing  confidence  in  him,  is  bound  to  show  that  a  rea- 
Bonable  use  has  been  made  of  that  confidence ;  a  rule  applying  equally 
to  all  persons  standing  in  confidential  relations  with  each  other.*^ 

1  Slor}''s  Eq.  §  311.     In  the  American  note  to  Huguenin  v.  Basely^ 

2  Lead.  £q.  Cases,  1216,  the  principle  is  stated  as  follows  and  numer- 
ous authorities  cited  in  support  of  it:  "In  England  the  policy  of 
the  law  forbids  an  attorney  to  contract  with  his  client,  or  accept  any 
benefit  from  him  beyond  the  remuneration  to  which  he  is  entitled 
for  his  professional  services;  and  although  the  rule  in  this  country 
is  leu  stringent,  suah  transactions  are  closely  scrutinized,  and  the 
burden  of  the  proof  is  on  the  attorney  to  show  not  only  that  h«» 
used  no  undue  influence  but  that  he  gave  his  client  all  the  informa- 
tion and  advice,  as  against  himself,  which  it  would  have  been  his 
duty  to  afford  if  he  had  been  duly  retained  in  a  matter  where  his 
iwn  interests  were  not  involved.  It  should,  moreover,  appear  that 
the  transaction  was  not  disadvantageous  to  the  client,  nor  one  which 
B  prudent  man  would  have  declined.  If  it  is  a  contract  the  cofisuf- 
eration  must  hefuUj  if  a  gift  it  must  not  be  so  large  as  to  impair  the 
donor's  ability  to  provide  for  himself  and  the  members  of  his  family; 
and  the  burden  of  proof  on  these  and  other  material  points  is  on  the 
attorney  and  not  on  those  who  seek  to  avoid  the  deed  or  transfer." 

Having  entered  on  the  duties  of  the  relation  without  a  contract 
'Stipulating  the  measure  of  compensation,  the  appellee  and  his  partner 
liad  no  other  legal  claim  on  the  appellant  than  the  right  to  demand 
of  him  reasonable  compensation  for  their  services.  If  the  contract 
snbsequently  made  stipulates  for  greater  compensation  it  cannot  be 
supported  unless  it  aflirmatively  appears  that  there  is  an  absence  oi 
andue  influence,  and  the  best  evidence  of  its  absence  would  be  that 
the  attorneys  gave  to  their  client  the  information  and  advice  which 
It  would  have  been  their  duty  to  give  if  the  client  had  been  dealing 
with  a  stranger,  conferring  on  him  the  same  rights  and  advantages, 
OD  the  same  considerations,  which  the  contract  confers  on  them. 
Vol.  XXXI  — 4 
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The  claims  which  the  attorneys  were  prosecuting  did  not  amount 
to  $3,000.  They  were  not  litigated,  and  were  against  a  decedenl 
A'hcse  estate  had  been  declared  insolvent.  It  was  not  supposed  that 
the  full  amounts  of  the  claims  could  be  collected,  though  by  a  vigi- 
l:iut  scrutiny  of  other  claims  against  the  decedent  it  was  suppose^ 
tile  dividends  of  the  assets  applicable  to  these  claims  would  be 
increased.  The  lands,  an  undivided  half  of  which  the  appellant 
covenanted  to  convey  to  the  attorneys,  had  been  purchased  by  him 
at  public  sale  for  cash  a  few  days  previous  to  the  contract,  Martin, 
one  of  the  attorneyf-,  bidding  for  him,  at  the  price  of  $3,100.  The 
value  of  the  lands  was  not  less,  according  to  the  estimate  of  any  vrit- 
ness,  than  $2,500.  The  lands  were  the  estate  of  tlic  decedent  and 
constituted  the  only  source  from  which  funds  were  to  be  derived  for 
the  payment  of  his  debts.  The  amount  actually  realized  by  the 
appellant  on  his  claims,  was  $1,250,  and  this  was  allowed  to  hira  iu 
part  payment  of  the  purchase-money  of  the  lands.  The  result  of  the 
contract  is  consequently  to  give  the  attorneys,  as  compensation  for 
their  services  in  the  prosecution  of  the  claims,  npt  only  all,  which  was 
realized  on  them,  but  to  compel  the  appellant  to  pay  $300  in  montj, 
tliat  they  may  obtain  an  undivided  half  of  the  lands.  It  is  too  pluir 
a  prudent  man  would  have  declined  entering  into  a  contract  involv- 
ing such  consequences,  if  free  from  extraneous  influences. 

The  evidence  fails  to  show,  that  in  any  event  th,e  reasonable  com- 
[>ensation  of  tlie  attorneys  could  have  exceeded  $300,  and  it  fails  to 
show  that  when  this  contract  was  entered  into,  the  appellant  was  uot 
under  the  influence,  and  that  it  was  nOt  the  offspring  of  the  influence 
of  the  relation  existing  between  the  parties.  There  was  no  informa- 
tion to  the  client,  that  he  was  liable  only  for  reasonable  compensa- 
tion, or  of  the  amount  of  such  compensation.  There  was  no  com- 
munication to  him,  that  he  was  bound  to  pay  the  sum  he  had  bid  for 
the  lands,  or  that  if  he  failed,  he  could  be  made  liable  for  the  difler- 
ence  between  the  sum  he  had  bid  and  the  price  they  commanded  on 
a  resale,  and  that  if  such  liability  was  incurred,  he  must  bear  it,  the 
attorneys  not  sharing  it,  and  he  remaining  liable  to  them,  for  reason- 
able compensation  for  their  services.  Nor  is  it  shown,  that  he  was 
advised,  that  if  the  contract  into  which  he  had  entered,  could  be 
enforced  according  to  its  terms,  the  judgment  on  his  claims  might 
be  adverse,  and  nothing  realized  from  them,  and  yet,  if  he  paid  the 
purchase-money,  he  would  be  bound  to  convey  to  his  attorneys  an 
audivided  half  of  the  lands.     Independent  of  all  these  oonsiderationa, 
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tlie  traces  of  the  influence  of  the  relation  developed  themselves,  at  the 
moment  of  the  execution  of  the  contract.  It  was  produced  by  Martin 
and  lie  said  to  the  subscribing  witness,  that  he  wisheil  hhn  to  attest 
il,  with  the  declaration  to  the  api>ellant  that  it  was  a  h>ng  instrument, 
and  there  was  no  necessity  for  reading  it  to  the  witness,  to  which  the 
^pjvllant  assented.  The  instrument  is  not  h>ng,  containing  not  more 
ihan  iwo  hundred  and  seventy  words,  and  tlie  reason  for  not  reading 
il  is  certainly  frivolous.  There  was  no  necessity  for  reading  it  to 
the  subscribing  witness,  or  that  it  should  be  read  by  him,  yet,  there 
vas  a  manifest  jiropriety  in  requiring  him  to  read  it  aloud  to  the 
a]>]ii'llant,  that  there  should  be  satisfactory  evidence  the  appellant  had 
full  opportunity  to  know  its  contents.  There  is  no  evidence,  when 
it  was  written,  though  it  is  not  a  disputed  fact  that  it  was  written  by 
Martin;  nor  is  there  evidence  that  it  was  ever  read  to  appellant,  oi 
that  he  was  infonned  of  its  terms  and  operation  before  executing  it. 
Without  disregarding  well-established  princijdes  the  contract  cannot 
be  enforced.  Though  most  often,  the  validity  of  contracts  between 
persons  standing  in  confidential  relations,  is  contested  in  suits  for  the 
rescission  or  cancellation  of  such  contracts,  the  causes  which  will 
authorize  their  rescission  are  available  against  decreeing  specific 
(^'fformance  of  them. 

If  the  appellant  had  been  the  actor,  seeking  a  rescission  of  the 
jontract,  the  court  would  have  compelled  him  to  do  equity,  and 
would  have  decreed  that  the  contract  should  stand  as  a  security  to 
the  apj)ellee  for  the  payment  of  a  reasonable  compensation  for  his 
services.  But  the  appellee  is  the  actor,  and  the  primary  object  of 
the  bill,  all  that  gives  jurisdiction  to  the  court  of  equity,  is  the  spe- 
rific  jH»rforraance  of  the  contract.  The  appellee  has  a  clear  legal 
right  to  fair  and  reasonable  compensation  for  his  services,  but  it  is  a 
Itgal  demand,  of  which  a  court  of  law  has  full  jurisdiction,  and  is 
capable  of  affording  an  adequate  remedy.  It  does  not  spring  out  of 
the  contract,  but  is  independent  of  it,  and  cannot  justify  a  decree  in 
his  favor  in  the  present  suit.  A  court  of  equity  having  jurisdiction 
of  a  case,  will  generally  settle  the  entire  litigation,  though  it  may 
involve  the  enforcement  of  legal  demands,  for  which  there  is  an 
adequate  remedy  at  law.  This  is  true  only  when  the  court  has 
jurisdiction  of  the  primary  purposes  of  the  bill,  and  the  right  to  relief 
io  respect  to  them  is  shown,  and  the  legal  demand  is  consequent  to 
them.  The  rule  does  not  apply  when  the  jirimary  objects  of  the  biU 
fail    Pond  t.  Zocktoaodj  8  Ala.  669 
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The  decree  must  be  reversed,  and  a  decree  mnst  be  here  rendered 
dismissing  the  bill  at  the  costs  of  the  appellee  in  this  court  and  the 
Court  of  Chancer}-. 


Washington  v.  Stats. 

(60  Ala.  10.) 

Oriminal  law — murder -^firing  pistol  into  dtoeUing-hotue  without  tpeoffle  intmU 

toIdU, 

Where  a  homicide  was  committed  by  firing  a  pistol,  at  night,  through  tiie 
window  of  a  lighted  room  in  which  four  persons  were  sitting,  the  court  may 
properly  refuse  to  instruct  the  jury,  on  the  request  of  the  prisoner,  that  if  he 
did  not  intend  to  kiU  or  shoot  at  any  of  the  inmates  of  the  room,  but  merely 
intended  to  frighten  them,  he  was  not  guilty  of  any  higher  offense  than  mAD- 
slaughter  in  the  second  degree;  such  a  charge,  without  qualification  or 
explanation,  being  calculated  to  mislead  the  jury,  by  withdrawing  from  tbeii 
consideration  the  recklessness  of  the  act,  as  showing  a  depraved  mind  regani 
less  of  human  life,  which  might  make  the  offense  murder  in  the  first  degnMi. 
under  the  statute.* 

CONVICTION  of  murder.  The  homicide  was  committed  by  ibt 
prisoner's  firing  a  pistol,  at  night,  through  the  window  of  a 
lighted  room  in  which  persons  were  sitting.  It  was  claimed  that 
the  act  was  done  simply  to  frighten  the  inmates,  and  without  aim  or 
intent  to  injure  or  kill. 

The  court  charged  the  jury,  among  other  things,  as  follows:  "If 
the  evidence  satisfies  the  jury,  beyond  a  reasonable  doubt,  that  the 
defendant  shot  into  the  house  where  the  deceased  and  several  other 
persons  were  at  the  time,  and  that  the  defendant  did  the  shooting 
willfully,  and  knowing  at  the  time  that  the  persons  were  in  the  room, 
then  such  shooting  would  be  unlawful;  and  if  it  resulted  in  the  death 
of  Beverly  Willis,  and  the  act  evidenced  a  depraved  mind  regard- 
less of  human  life,  although  without  any  preconceived  purpose  to 
deprive  any  pailicular  person  of  life,  he  would  be  guilty  of  murder 
in  the  first  degree.  If  a  person  does  an  unlawful  act,  the  law  3harg*»i» 
him  with  the  knowledge  of  the  probable  consequences  of  such  act 
The  jury  may  look  to  the  fact  that  Beverly  was  killed,  if  it  is  shown, 
in  connection  with  all  the  other  evidence  in  the  case,  in  determining 


•  Comiwre  StaU  y.  Bardie  (47  Iowa,  647),  S9  Am.  Rep.  49IL 
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whether  or  not  the  defendant,  at  the  time,  had  such  depraved  mind 
IS  rendered  him  regardless  of  haman  life." 

The  defendant  requested  the  court  to  give  the  following  charges : 
**J.  That  if  they  believe,  from  the  evidence,  that  the  defendant,  at 
the  time  he  shot  into  the  house,  did  not  intend  to  shoot  at  Beverly 
Willis,  or  any  of  the  parties  present,  but  intended  to  shoot  in  the 
iioiisc  merely  to  frighten  the  inmates,  they  cannot  convict  him  of 
manslanghter  in  ihe  first  degree.  2.  If  the  jury  have  any  reasona- 
ble doubt,  arising  from  the  evidence,  whether  the  defendant,  at  the 
time  he  shot  into  the  house,  shot  at,  or  intended  to  shoot  at,  Beverly 
Willis  or  other  occupants,  or  whether  he  only  intended  to  shoot  into 
the  room  to  frighten  the  inmates,  they  must  give  him  the  benefit  of 
that  doubt,  and  acquit  him  of  manslaughter  in  the  first  degree. 
S.  If  the  jury  believe,  from  the  evidence,  that  the  defendant  fired 
the  pistol  into  the  house  for  the  purpose  of  frightening  the  inmates, 
and  without  aiming  at,  or  intending  to  shoot  any  one,  such  action 
was  an  unlawful  act,  and  a  trespass;  and  if  in  the  prosecution  of 
such  unlawful  trespass  Beverly  was  accidently  killed,  the  defendant 
is  responsible  for  the  consequences  of  the  unlawful  trespass,  and  is 
guilty  of  manslaughter  in  the  second  degree.  4.  If  the  jury  find, 
from  all  the  evidence  in  the  cause,  that  the  following  is  a  reasonable 
theory  for  the  defense,  growing  out  of  the  evidence:  That  the  defend- 
ant fired  a  pistol  into  a  room,  which  he  knew  to  be  occupied  by 
four  persons,  without  any  design  to  do  any  personal  injury  to  any  of 
the  occupant«,  but  with  the  design  simply  to  frighten  them,  and  tlftit 
death  ensued,  by  accident,  to  one  of  the  occupants,  from  such  unlaw- 
ful firing;  then  it  is  the  duty  of  the  jury  to  convict  the  defendant  of 
manslaughter  in  the  second  degree;  and  upon  the  supposition  that 
this  hypothesis  is  reasonable,  and  arises  naturally  out  of  all  the 
evidence,  it  is  the  duty  of  the  jury  to  acquit  the  defendant  of  mur- 
der, and  of  manslaughter  in  the  first  degree." 

These  requests  were  refused. 

A.  A  Colemany  for  the  prisoner. 

John  W.  A.  Sanfordj  Attorney-General,  for  the  State. 

Stokb,  J.    (Omitting  a  minor  matter.) 

"Every  homicide       •       ♦       ♦       perpetrated  by  any  act  greatly 
dangerous  to  the  lives  of  others  and  evidencing  a  depraved  mind 
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regardless  of  huninn  life,  although  without  any  preconceived  pur 
pose  to  deprive  any  particular  person  of  life,  is  murder  in  the  first 
degree."  Code  of  1876,  §  4295.  The  prisoner,  in  his  confession, 
disclaimed  any  intention  to  injure  any  one,  and  declared  that  hw 
purpose  \Vas  only  to  frighten  the  inmates  of  the  house.  For  the 
purpose  of  considering  this  feature  of  the  defense  apart  from  all 
others  we  leave  out  of  view  all  evidence  of  motive,  malice  or 
formed  design  as  indicated  by  the  prisoner's  conduct  at  the  preach- 
ing on  the  Sunday  night  preceding,  by  his  sudden  flight  from  the 
scene  of  his  viok*nce  and  by  the  testimony  of  Bina  Jackson.  On 
this  question  we  confine  ourselves  to  the  manner  of  the  shooting 
itself  and  to  the  proved  position  of  the  inmates  of  the  house  at  the 
time  the  pistol  was  fired.  If  the  object  was  simply  to  frighten,  why 
fire  the  pistol  into  the  house?  Why  not  fire  it  near  the  window 
and  pointed  upword  or  from  the  house?  The  testimony  is,  that 
there  were  a  burning  fire  and  lighted  lamp  in  the  room.  Then  why 
fire  diagonally  through  the  room  in  the  direction  of  where  three  or 
four  inmates  sat  near  the  fire  and  not  across  the  room  towards  the 
door,  which  would  have  harmed  no  one?  The  light  in  the  room 
enabled  him  to  discern  where  the  inmates  sat.  Then  why  fire  the 
pistol  directed  in  proper  range  towards  one  or  more  of  them  if  hin 
object  was  only  to  frighten  ?• 

We  have  given  expression  to  these  reflections  not  with  any  view 
of  pronouncing  on  the  facts.  That  is  not  for  us.  Our  sole  object  is 
thVt  we  may  pronounce  on  the  correctness  of  the  charges  asked  and 
refused  in  the  light  of  the  testimony  before  the  jury.  All  the 
charges  asked  were  properly  refused  under  the  state  of  the  proof 
before  the  jury.  They  were  well  calculated  to  mislead  by  withhold- 
ing from  their  consideration  one  of  the  most  damaging  tendencies 
of  the  testimony.  They  ignore  altogether  the  reckless  discharge  of  » 
loaded  pistol  pointed,  at  snort  range,  directly  towards  persons  sitting 
quietly  together  unconscious  of  danger,  and  the  inference  arising 
therefrom  of  a  depraved  mind  regardless  of  human  life.  To  have 
justified  the  giving  of  either  of  the  charges  the  jury  should  have 
been  told  that  to  constitute  such  mitigation  of  the  offense  it  waf 
necessary  that  there  should  be  an  absence  of  that  depraved  mind 
which  does  not  regard  human  life.  2  Whart.  Cr.  Law,  §§  965,  997 
Sport  does  not  usually  employ  such  dangerous  methods  as  were 
resorted  to  in  this  case,  and  before  the  jury  are  justified  in  infer 
ring  the  less  wicked  motive  sought  Id  the  charges  to  be  inferred  they 
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should  be  affirmatively  convinced  that  there  was  not  the  depraved 
mind  which  the  recklessness  of  the  act  tended  to  show. 

The  affirmative  charge  of  f  he  conrt  is  a  correct  exposition  of  the 
Inw. 

The  JQdgment  of  the  court  is  affirmed. 


Cook  v.  Statb. 

(fiOAla.a».) 
Orminal  law — reeemng  v&rdici  in  vrtBon&r^s  ab9$nee 

A.  verdict  of  felony  inadvertently  received  in  the  absence  of  the  prisoner  is  void 
and  amonnts  to  acquittal,  although  his  counsel  were  present  and  did  not 
object;  and  the  error  cannot  be  cured,  after  the  Jury  have  been  discharged^ 
by  immediately  reassembling  the  Jury,  examining  on  oath  those  who  had 
left  the  court-room  and  again  receiving  the  verdict  in  the  presence  of  the 
prisoner.* 

AONVICTION  of  burglary.    The  opinion  states  the  facta. 

Cokman  it  Mc  Queen^  for  the  prisoner. 

John  W.  A,  Sanford^  Attorney-General,  for  the  State,  cited  Brister 
▼.  The  SUttey  26  Ala.  107. 

Maknino,  J.  The  offense  with  which  defendant  was  charged  by 
the  indictment  in  this  cause  is  a  felony  according  to  section  409i' 
(3541)  of  the  Code  of  1876,  because  punishable  by  imprisonment  in 
the  penitentiary.  In  such  a  case  the  defendant  is  entitled,  as  a  right, 
to  be  present  at  the  rendering  of  the  verdict;  and  if  rendered  against 
him  doling  his  absence  it  is  void.  The  State  v.  JIuffheSy  2  Ala.  1 02 ; 
Speny  v.  The  Commonwealth^  9  Leigh,  623;  S,  C,  2  Lead.  Cr. 
Cases,  449. 

The  record  recites  that,  "  upon  returning  their  verdict "  [guilty  as 
charged  in  the  indictment]  "into  court,  the  jury  came  in  and  handed 
the  clerk  the  verdict,  which  was  read  out  in  open  court  in  the  absence 

of  the  defendant  and  the  jury  discharged.     Two  of  the  jurors  had 
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loft  the  court-room,  all  of  the  others  remaining  therein,  when  the 
court  discovered  the  defendant  was  not  present,  whereupon  the  coart 
had  the  jury  called  together  again  within  five  minutes  after  they  bad 
been  first  discharged.  The  two  jurors  who  had  left  the  court-room 
were  sworn  and  stated,  on  oath,  that  they  had  had  no  conversation 
with  any  one  in  regard  to  the  case.  The  defendant,  who  had  been 
sent  for,  was  then  brought  into  court.  The  court  then  handed  ibe 
indictment  back  to  the  jury  and  asked  them  if  that  was  their  verdict, 
ana  they  replied  that  it  was.  The  defendant  protested  and  objected 
to  this  action  of  the  court,  which  protest  and  objection  were  over- 
ruled and  the  verdict  was  again  received  and  read  by  the  court,  to 
which  the  defendant  excepted.  The  counsel  for  defendant  were 
present  in  court  when  the  jury  first  brought  their  verdict  into  court, 
and  did  not  object  to  its  being  received  by  the  court,  until  after  the 
jury  were  first  discharged."  Defendant  was  then  in  the  custody  of 
the  sheriff. 

It  was  not  within  the  authority  of  prisoner's  counsel  to  waive  for 
him  his  right  to  be  present  when  the  verdict  was  delivered.  Walkr 
V.  The  State,  40  Ala.  333;  You7iff  v.  The  JState,  39  id.  358;  J^^^erry  v. 
Conunonwealthy  supra;  JEliza  v.  The  State,  39  id.  694.  And  if  it 
were,  no  consent  to  such  a  waiver  appears  by  the  record. 

It  seems  to  have  been  supposed,  that  if  there  was  error  in  receiv 
ing  thcj  verdict  under  the  circumstances,  it  was  not  beyond  correc 
tion;  and  therefore,  the  persons  of  whom  the  jury  was  composed, 
were  reassembled  about  five  minutes  after  they  had  been  discharged; 
and  two  of  them  having  been  out  of  the  court-room,  they  were 
sworn,  and  under  oath  declared  that  they  had  not  conversed  with 
any  one  in  regard  to  the  case.     But  if  the  jury  could  then  be  recou 
stituted,  to  render  a  verdict  which  was  the  result  of  former  delibera- 
tions, why  should  not  the  other  ten  jurors  have  been  also  examined 
under  oath,  as  their  companions  were  ?    They  also  could  have  com- 
municated about  the  case  with  persons  in  the  court-house,  during  the 
same  fi\Q  minutes  after  they  were  discharged;  and  it  was  quite  as 
necessary  that  they  should  have  been  purged  on  this  subject,  as  thai 
the  two  should  be.     We  think  there  was  no  virtue  in  such  an  inter* 
rogation  of  any  of  them. 

In  Regina  v.  Voddm,  6  Cox.  C.  C.  226;  22  Eng.  L.  A  Eq.  Rep. 
596 ;  1  Lead.  Crim.  Cas.  647,  "  on  the  trial  of  a  prisoner  for  felony, 
a  juryman,  by  mistake,  delivered  the  verdict* not  guilty,'  when  the 
jury  meant  *  guilty.'    The  prisoner  was  discharged  from  the  dock; 
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Hat  some  of  the  jury  then  interposing,  he  was  immediately  brought 
back  again,  and  the  jury  was  again  asked  what  their  verdict  was 
T)iey  said  *gnilty;'  the  prisoner  was  therefore  sentenced. **  Seld^ 
that  the  original  mistake  was  corrected  within  a  reasonable  timOi 
and  the  conviction  was  nght.  Bnt  there  it  was  the  prisoner,  not  the 
jury,  that  was  discharged;  and  this  was  supposed  to  have  been  done 
in  accordance  with  the  verdict.  Bnt  that  error  was  immediately  cor- 
rected before  any  injustice  could  have  been  thereby  committed. 
The  jury  was  still  in  their  place,  and  acting  under  the  sanction  of  an 
oath  from  which  they  had  not  been  discharged. 

In  Brister  et  aL  v.  T?ie  State,  26  Ala.  108,  when  the  jury  returned 
into  court  with  their  verdict,  some  of  the  prisoners  were  in  the  jail; 
and  without  observing  this,  the  verdict  was  received  and  read  aloud; 
and  the  jury,  being  told  by  the  judge  that  they  were  discharged, 
stalled  oat  of  the  court-room,  *'  bnt  had  not  got  out  of  the  bar,"  be- 
fore it  was  discovered  that  the  prisoners  were  not  present.  Where- 
npoD  the  court  immediately  informed  the  jury  that  they  were  not 
discharged ;  ordered  the  clerk  to  hand  the  papers  back  to  the  jury, 
and  had  the  absent  prisoners  brought  into  court.  The  prisoners 
objected  to  the  receiving  of  the  verdict  then,  upon  the  ground  that 
it  hsd  been  received  and  read  aloud  in  their  absence,  and  they  had 
been  deprived  of  their  right  to  have  the  jury  polled.  This  court 
denied  the  validity  of  the  objection,  and  held  that  there  was  no 
error  in  this  action  of  the  Circuit  Court. 

We  are  of  opinion  that  oar  rulings  on  this  subject  should  not  be 
extended  farther  in  that  direction.  The  jury,  in  the  present  case, 
were  discharged,  and  had  dispersed  among  the  audience  in  the  court- 
house and  persons  outside.  It  would  be  a  dangerous  precedent,  to 
hold  that,  after  this,  the  persons  who  composed  that  jury  could  be 
reassembled  as  such  to  render  a  verdict  in  a  case  of  which  they  had 
been  thus  discharged. 

Let  the  judgment  of  the  Circuit  Oonrt  be  reversed.  And  the  jury 
having  been  discharged  without  a  legal  cause,  and  without  render- 
ing their  verdict  in  a  legal  manner,  the  defendant  matt  be  released 
from  Inrther  proseontion. 

VouXXXI— 5 
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(60  AbL,  89.) 

CtmstUutional  law — wcUver  of  jury  trial  tn  eoie  of  nUsdemeanor. 

Although  the  constitution  guarantees  the  right  of  trial  by  Jury,  and  provldei 
for  speedy  trial  by  jury  in  prosecutions  by  indictmentp  yet  it  authorizes  the 
legislature  to  provide  for  prosecution  of  misdemeanors  before  Justices  of  the 
peace,  thereby  dispensing  with  a  trial  by  Jury.  A  statute  authorizing  a 
waiver  of  jury  trial  in  cases  of  misdemeanor,  the  prosecution  being  com- 
menced by  indictment  and  transferred  to  an  inferior  court,  is  therefore  con- 
Btitutional.     (See  note,  p.  37.) 


C 


ONVICTION  of  renting  a  house   for  gaming  purposes.    The 
opiiiiou  states  the  facts. 


Walker  <ft  Shelby^  for  the  prisoner,  cited  Cancemi  v.  People^  18 
N.  Y.  129  ;  Lord  Dacre^a  case^  Keyl.  R.  59  ;  Work  y.  Statt^  2  Ohio 
St.  296  ;  Hill  v.  People,  16  Mich.  351 ;  People  v.  Smithy  9  id.  193; 
Cooley's  Const.  Lim.  399. 

John  TFI  -4.  Sanford,  Attorney-General,  for  the  State. 

Stone,  J.  The  act  *'  to  regulate  the  trial  of  misdemeanofB  in 
Madison  county,"  approved  February  9,  1877,  Pamph.  Acts,  149, 
confers  on  the  County  Court  of  that  county  jurisdiction,  concurrent 
with  the  Circuit  Court  of  said  county,  "  for  the  trial  of  all  misde- 
meanors,  except  violations  of  the  revenue  laws  of  this  State.**  The 
statute  then  provides  for  the  transfer  to  the  County  Court,  on  the 
day  of  adjournment  of  each  succeeding  terra  of  the  Circuit  Court,  ol 
all  such  causes  as  were  pending  in  said  Circuit  Court  and  undeter* 
mined  at  the  time  of  such  adjournment ;  and  thereupon,  '*  the  juris- 
diction of  the  Circuit  Court  shall  cease,  and  exclusive  jurisdiction 
shall  vest  in  the  County  Court." 

Section  4  of  the  act  declares,  "  that  it  shall  be  the  duty  of  the 
judge  of  the  County  Court,  to  hear  counsel  and  decide  these  causes 
without  a  jury,  unless  the  defendant  demands  a  jury ;  but  the  qnes* 
tion  must  be  put  to  the  defendant,  whether  he  wiJ  have  a  jury; 
and  if  he  waive  a  jury,  it  must  be  entered  of  record  ;  but  if  a  jury  is 
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demanded,  and  in  no  other  case,  the  court  shall  order  the  sLeriff  of 
^aid  county  to  summon,  inatanter^  twenty-four  free  or  householders 
of  the  county,  from  whom  a  jury  shall  be  impaneled;  the  procedure 
of  the  trial,  except  as  altered  by  this  act,  to  be  the  same  as  now  pro- 
vided by  law  for  like  cases  in  the  Circuit  Court." 

In  the  present  case  the  order  of  transfer  was  made  to  the  County 
Court,  as  above  provided  ;  and  before  entering  on  the  trial,  as  the 
record  informs  us,  the  defendant  was  asked  by  the  court  if  he  would 
have  a  jury,  and  he  waived  it ;  which  was  entered  of  record.  It  is 
contended  before  us,  that  the  provision  of  the  statute  copied  above 
is  violative  of  the  following  provisions  of  the  constitution  of  ]  875, 
and  therefore  void  :  ''  That  in  all  criminal  prosecutions  the  accused 
has  a  right,''  etc. ;  "  and  in  all  prosecutions  by  indictment,  a  speedy 
public  trial  by  an  impartial  jury,"  and  "  that  the  right  of  trial  by 
jury  Nhall  remain  inviolate."    Declaration  of  Rights,  §§  7,  1 2. 

In  answer  to  this  objection  it  might  be  sufficient  to  say,  that  the 
statute  in  question  secures  to  every  one  tried  thereunder  for  a  mis- 
«lemcauor  the  right  of  trial  by  jury,  and  he  can  be  tried  by  the  court 
only  when  he  "  waives  a  jury."  But  we  place  our  decision  on  a 
broader  ground.  Section  9  of  the  Declaration  of  Rights  pro\  idos, 
^  that  in  cases  of  petit  larceny,  assault,  assault  and  battery,  affray, 
anlawful  assemblies,  vagrancy,  and  other  misdemeanors,  the  general 
assembly  may,  by  law,  dispense  with  a  grand  jui'y,  and  authorize 
bach  prosecutions  and  proceedings  before  justices  of  the  peace,  or 
puch  other  inferior  courts  as  may  be  by  law  established."  Tnie, 
this  clause  of  the  constitution  only  provides,  in  terms,  for  this  dis- 
pensing with  a  grand  jury  ;  but  in  conferring  on  the  general  assem- 
bly power  to  "  authorize  such  prosecutions  and  proceedings  before 
justices  of  the  peace,"  the  framers  of  the  constitution  must  be 
understood  as  intending  that  such  trials  should  be  had,  as  trials 
before  justices  usually  take  place.  We  well  know  that  such  trials 
are  without  juries,  unless  some  special  statute  makes  their  presence 
necessary. 

In  Kentucky,  the  constitution,  like  ours,  guaranteed  the  right  of 
trial  by  jury ;  and  it  contained  no  clause  like  ours,  copied  above  from 
the  ninth  section  of  the  Declaration  of  Rights.  Murphy  was  indicted 
for  a  misdemeanor,  and  the  question  was,  whether  he  could  lawfully 
consent  to  be  tried  by  a  jury  composed  of  less  than  twelve  persons. 
The  court  said  :  "The  citizen  has  an  undoubted  right  to  make  any 
disposition  of  his  money  or  his  property  which  is  not  prohibited  by 
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law.  He  may,  when  his  right  to  any  part  of  it  is  oontroverted,  con- 
sent to  have  the  oontroversy  decided  by  the  court,  without  the 
intervention  of  a  jury,  or  by  a  majority  of  the  jury,  or  by  any  num- 
ber of  persons  acting  in  the  capacity  of  jurors,  and  such  ai\  agree- 
Dient  would  be  obligatory  upon  hiuL'*  Murphy  y.  ObmrnanioeoAA, 
1  Meto.  Ey.  365. 

In  State  v.  Momsfidd^  41  Mo.  470,  the  same  doctrine  was  asserted. 

In  Ttie  State  v.  CoXy  3  Eng.  436,  the  offense  charged  was  an  assault 
and  battery,  and  the  question  was  whether,  under  their  constitu- 
tion, which  guaranteed  right  of  trial  by  jury,  a  verdict  of  a  jury 
composed  of  less  than  twelve  jurors,  under  a  statute  of  that  State, 
would  stand.  The  court  said:  "The  constitutional  provision  secur- 
ing the  right  of  trial  by  jury  means  a  jury  of  twelve  men  according 
to  the  known  technical  meaning  of  the  term.  Of  his  right  to  such 
a  jury  the  defendant  cannot  be  deprived,  except  by  his  own  conseot. 
True  he  may  waive  the  right  and  submit  to  a  decision  of  six  men, 
even  to  that  of  a  justice  of  the  peace  himself,  but  in  all  cases  where 
he  may  require  it  it  is  the  duty  of  the  justice  to  impanel  a  jury  of 
twelve  men  for  the  trial  of  the  cause."  Of  similar  import  is  the  case 
of  Brow7i  V.  The  State,  16  Ind.  496. 

The  legislature  of  New  Hampshire  had  before  them  a  proposition 
to  reduce  the  number  of  jurors  to  six  for  the  trial  of  misdemeanors, 
and  submitted  the  question  of  their  constitutional  power  to  do  so  to 
the  six  judges  of  their  Supreme  Court.  They  held  that  the  consti- 
tutional right  to  a  trial  by  jury  meant  a  jury  of  twelve  men,  but  all 
the  judges  concurred  in  the  following  opinion:  "The  legislature 
have  the  general  power  to  constitute  new  tribunals  and  to  provide 
new  modes  of  trials  for  future  cases,  provided  the  right  to  a  trial  by 
jury,  such  as  the  constitution  intends,  is  secured  to  every  one  in  the 
last  resort,  in  every  case  where  it  is  guaranteed  by  the  constitution, 
and  has  not  been  waived  by  the  party  himself."     See  41  N.  H.  550. 

In  the  case  of  Commonwealth  v.  Daitey,  1 2  Gush.  80,  Gh.  J.  Shaw 
delivering  the  opinion  of  the  court  carried  the  doctrine  of  waiver  of 
constitutional  right  to  trial  by  jury,  in  cases  of  misdemeanor,  much 
further  than  was  done  in  any  case  quoted  above. 

There  are  some  authorities  in  conflict  with  these  views,  but  in 
none  of  them  had  they  a  constitutional  provision  such  as  is  quoted 
from  the  ninth  section  of  our  declaration  of  rights.  See  Can/renii 
▼.  PeopUy  18  N.  Y.  128;  W(yrk  v.  The  State,  2  Ohio  St.  205;  BU 
V.  People^  16  Mich.  351;  Gooley's  Cons.  Lira.  309,  319. 
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Under  the  constitution  of  1875  we  hold  that  the  aot  ^'to  regulate 
the  trial  of  misdemeanors  in  Madison  coanty,''  in  its  provision  allow* 
ing  parties  indicted  for  misdemeanor  and  tried  in  the  Ooanty  Coait 
to  waive  a  jury,  is  constitntional. 

There  is  nothing  in  any  other  question  presented,  and  the  jad^ 
ment  of  the  County  Court  is  affirmed. 

Non  BT  TRS  RxroRTKB.— In  a  Teiy  recent  anpubUthed  case  the  New  Tork  Supreme 
CoQTt,  panted  npon  tbe  Jarl»diclion  of  Coarts  of  Special  Sewions  to  hear  certain  mfsdemeanon, 
*nch  w  petit  larceny  and  aasanlt  and  hattery,  under  a  etatnte  of  1870.  This  statute  gave  those 
ronrts  **  excliielTe  Jurisdiction,  in  the  first  instance,"  to  determine  those  cases,  thus  abolishing 
tbe  prisoner's  right  to  be  tried  upon  indictment  and  to  give  bail  to  answer  indictment.  Thia 
i*  the  eoDstmctioo  the  Supreme  Court  pat  on  it,  Inrerpretlng  the  words  **lu  the  first  instance** 
^r  reference  to  a  right  of  reriew.  It  was  argued  that  the  act  is  unconstitutional  because  den  j<> 
in;;  the  right  of  trial  by  Jury,  and  decisions  to  that  effect  were  cited.  But  this  is  answered  by 
reference  to  the  constitntional  amendment  of  1670.  which  declares  that  ^'Courts  of  Special 
Sr*«ions  shall  hare  such  jurisdiction  of  the  grade  of  misdemeanors  as  may  be  prescribed  by 
Uw.**   The  court  obeenred : 

"This  section  (M)  was  doubtless  Intended  to  qualify  and  limit  section  9  of  article  1  In  ita 
opetation  in  order  to  meet  and  overcome  the  decisions  of  the  courts  made  prior  thereto,  givlnf 
consiraetioa  to  the  latter  section.  It  waa  intended  to  confer  an  authority  upon  the  legislature 
Bot  before  possessed  by  that  branch  of  the  government.  It  gave  authority  to  the  legislature  to 
abridge  the  right  of  trial  by  a  common-law  jury  of  twelve  men  in  certain  cases,  and  this  author- 
My  was  exercised  by  the  passage  of  the  law  of  1879.  So  section  S  of  article  1  must  be  read  and 
^>D«t^led  In  connection  with  section  S6  of  article  6 ;  and  when  so  considered  the  constitutional 
pmrisloos  under  discussion  will  stand  as  follows:  *The  trial  by  Jury  in  all  cases  in  which  it 
hJM  been  heretofore  used,  shall  remain  Inviolate  forever,*  except  that  *  Conrta  of  Special  Sea- 
tions  shall  have  such  jurisdiction  of  ofTensea  of  the  grade  of  misdemeanors  as  may  be  prescribed 
Ulaw.'" 

rhe  court  dtad  with  approval  tha  decision  of  the  same  court  to  the  aame  effect  upon  a  statute 
sppUcable  <nly  to  Monroe  county.  In  the  case  of  PeopU  v.  Bawaon,  61  Barb.  619,  and  they 
eonclade : 

"  It  followa,  therefore,  that  the  magistrate  acting  as  a  Conrt  of  Special  Sessions  in  this  case 
correctly  held  that,  vndar  the  act  of  1879  above  cited,  that  court  had  exclusive  jurisdiction  of 
tbe  offense  charged  against  the  defendant  and  that  he  was  bound  to  try  it.  and  had  no  right  to 
accept  ball  from  the  aocuaed  to  answer  an  indictment  by  the  grand  jury.  We  are  of  the  opinion 
that  the  decision  of  the  magistrate  in  this  regard  was  entirely  sound  in  law." 

Is  Stater.  Ifbrtfm,  48  Conn.,  It  was  held  that  the  statute  of  1874  providing  that  In  all  prose- 
estlons  the  accoeed.  If  he  should  so  elect,  might  be  tried  by  the  court  instead  of  by  a  Jury, 
and  that  in  each  casea  tbe  court  should  have  full  power  to  try  the  case  and  render  Judgment, 
d"f  not  conflict  with  the  provisions  of  the  State  constitution  that  every  person  accused  "shall 
Dire  a  speedy  pnblie  trial  by  an  impartial  Jury,"  and  that  *^  the  right  of  trial  by  Jury  shall 
r>*niain  inviolate,"  the  court  aaid :  '*  Let  us  substitute  the  word  '  law '  for  '  right.*  *  The  law  of 
'rui  by  }ary  shall  remain  inviolate.*  What  is  its  meaning  f  Two  constructions,  and  two  only, 
t'^m  possible :  First,  we  are  to  construe  the  word  *  law  *  as  meaning  *  right,*  and  that  brings  ua 
preeiaciy  where  we  are  now  and  limits  the  word  substantially  to  the  individual  rights  of  partlea. 
If  that  interpretation  prevails  it  is  manifest  that  the  prisoner  gains  nothing  by  the  substitution. 
The  only  other  reasonable  construction  is  to  give  the  word  Its  ordinary  meaning.  The  effect  of 
that  woald  be  to  give  the  then  existing  statutes  authorizing  and  regulating  trials  by  jury  the 
force  of  a  constitutional  provision.  The  absurdity  of  such  a  construction  will  be  apparen  t  wbeu 
ve  consider  that  prior  to  the  adoption  of  the  constitution  those  laws  were  frequently  changed. 
Indeed,  the  Institution  Itself,  of  trial  by  Jury  from  its  first  existence  to  the  present  time,  haa 
tsrdy  preserved  ita  own  identity.  Aa  it  existed  when  our  constitution  was  adopted  and  as  It 
li  DOW,  It  Is  not  the  product  of  any  one  generation  or  of  any  one  age,  but  it  is  the  growth  of 
sntnfaa  rtmnging  and  Improving  with  time  and  experience.    It  cannot  b«  poaalble  that  the 
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oonttltntion  lotended  to  attach  Itself  to  the  statute  laws  then  fn  force  and  make  them  nncfaai^te- 
able.  It  aims  rather  to  place  the  right  beroud  the  power  of  the  legislature  to  abridge  it«  and  at 
the  same  time  to  li^ave  it  in  the  power  of  legislation  to  improve  It  and  adapt  it  from  time  to 
time  to  the  eTor- changing  phases  of  human  aHlairs.  If  It  he  attempted  to  give  the  word  *  lav  *  i 
more  indefinite  meaning  snd  interpret  thii*  clause  as  intended  to  perpetuate  the  Institntion  of 
system  of  jury  trials,  the  same  difllcultles  will  bo  enconntered.  for  the  institntion  ^^ii^tod  by 
starnte  and  by  the  common  law  founded  on  statutes  originally.  As  such  it  was  liable  to  modit 
cfitton,  if  not  to  repeal.  It  Is  true  the  institution  was  so  thoroughly  imbedded  in  th^  BritUb 
constitution  thst  it  came  to  be  regarded  as  the  birthright  of  ever}*  Englishman,  and  as  snch  wn» 
carefully  watched  and  preserved  unimpaired  through  all  changes  and  even  revolutions.  Th« 
very  fact  that  it  was  s«)  Jealously  guarded  shows  that  it  was  not  absolutely  Irrepealable.  Mor»> 
over,  it  was  regarded  as  the  personal  right  of  every  one  to  have  his  cause  tried,  or  be  tried 
himself  If  accused  of  crime,  by  a  Jury,  so  that  the  word  *  right.*  in  its  ordinary  sense,  expreffo 
the  idea  more  clearly  and  forcibly  than  any  other,  and  in  that  sense  alone  we  think  it  wu 
used."  ^  That  the  law  is  Impolitic  and  unwise,  especially  in  its  application  to  capital  case»  and 
felonies  gener-iUy.  we  are  ready  to  concede  to  the  fallest  extent.  We  cannot  believe  that  it  i' 
wise  or  expedient  to  place  the  life  or  liberty  of  any  person  aociued  of  crime,  even  by  his  own 
consent,  at  the  disposal  of  any  one  man  or  two  men,  so  long  as  man  is  a  fallible  being.  Bot 
that  is  a  question  for  the  legislature,  and  the  legislature  has  reconsidered  the  matter  and  very 
property  repealed  the  obnoxlons  laws.** 

In  Stats  T.  Kai(ffnan  the  Iowa  Supreme  Court,  September  18,  1919,  held  that  a  prisoner  on 
trial  for  felony  may  consent  to  be  tried  hy  a  Jury  of  less  than  twelve.    See  10  Alb.  L.  J.  tM. 


BiZZBLL  V.  NiX. 
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V&ndar  and  purchaser --vendof^s  lien — ttaiuteqfUmUatien». 

A  Tendor's  equitable  lien  for  unpaid  purchase-money  of  land  is  not  lost  becaoM 
the  statute  of  limitations  has  barred  an  action  on  notes  given  therefor.  {Bt 
noie,  p  41.) 

BILL  to  enforce  a  vendor's  lien  for  unpaid  purchase-nnoney  of  land. 
The  statute  of  limitations  had  run  against  notes  given  on  the 
purchase.     The  court  below  granted  a  decree  for  the  complainant 

Snedecor^  Cockrell  <t  Head^  for  appellant,  cited  Hcdfman  v.  EUi- 
8<m^  51  Ala.  543-548 ;  Perry  on  Trusts,  211,  §  234,  and  cases  there 
cited;  Thomas  on  Mortgages,  27,  28;  1  Lead.  Cas.  in  £q.  276; 
Sheratz  v.  Nickodemu8y  7  Yerg.  9. 

Tho8,  TT.  Coleman  and  JE  Morgan^  contra. 

Brickbll,  C.  J.  The  authorities  which,  doubtless,  indnoed  the 
decree  of  the  chancellor,  and  which  are  now  relied  on  to  support  it. 
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ire  Driver  v.  Eud^peth^  16  Ala.  348,  and  Relfe  v.  Relfe^  34  Ala.  500. 
The  first  was  a  proceeding  under  the  statute  then  in  force  (Clay's 
Dig.  157,  §  36),  in  the  Orphans'  Court,  at  the  instance  of  a  vendee 
holding  a  bond  for  title,  to  compel  the  personal  representatives  of 
the  vendor,  who  had  died,  to  make  him  title.  The  purchase-money 
had  not  been  paid,  but  an  action  at  law  on  the  notes  given  for  it  was 
barred  bv  the  statute  of  limitations.  It  was  held,  that  a  vendor 
retaining  the  legal  titles,  and  entering  into  bond  for  its  conveyance 
only  on  payment  of  the  purchase-money,  had  a  lien  in  the  nature  of 
a  mortgage ;  that  this  lien  the  court  would  not  divest  until  the  pur- 
chase-money was  paid,  and  that  it  was  not  impaired,  because  an 
action  at  law  for  the  recovery  of  the  purchase-money  was  barred  by 
the  statute  of  limitations.  The  court  say  :  *'The  fact  that  the  notes 
were  barred  by  the  statute  of  limitations  does  not  destroy  the  lien, 
which  is  regarded  in  the  nature  of  a  mortgage.  If  the  vendor, 
whose  notes  are  barred,  or  his  heirs  after  his  death,  should  bring 
'  ejectment  to  recover  the  land,  and  thus  drive  the  purchaser  into  a 
court  of  equity  to  enjoin  the  action,  it  is  clear  to  my  mind  that  the 
Court  of  Chancery  would  not  interfere  until  he  had  paid  up  the  pur- 
chase-money, the  remedy  to  recover  which  at  law  had  been  barred  by* 
the  statute  of  limitations.  The  court  of  equity  would  not  decree  a 
»|iecific  performance,  in  favor  of  one  who  withholds  the  compensa- 
tion he  stipulated  to  pay,  upon  the  ground  that  the  legal  remedy  to 
recover  it  is  barred.  The  vendor  is  not  bound  to  sue  upon  bis  note, 
but  may  rest  upon  the  security  furnished  by  his  lien." 

The  contract  of  sale,  in  Relfe  v.  Relfe^  was  by  parol,  and  so  far 
as  is  shown  by  the  report  of  the  case,  the  vendor  had  not  conveyed. 
It  was  held  that  the  lien,  for  the  payment  of  the  purchase-money 
was  not  lost  or  destroyed,  because  the  statute  of  limitations  had 
operated  a  bar  for  its  recovery  in  an  action  at  law.  It  was  further 
held,  that  the  lien  could  not  be  regarded  as  a  stale  demand  within 
less  than  twenty  years  after  the  sale.  It  is  said  by  the  court :  "  The 
principle  which  preserves  liens,  notwithstanding  the  bar  of  the  debt, 
b  neither  confined  to  those  secured  by  a  conveyance,  as  for  examjile 
a  mortgage,  nor  to  those  secured  by  a  sealed  instrument,  nor  even  to 
those  provided  by  an  express  contract."  Again  :  "The  principle  is, 
the  statute  of  limitations  does  not  extinguish  the  debt,  but  merely 
harE  the  remedy  by  action  at  law,  and  there  is  no  inconsistency  in 
the  prosecution  of  another  remedy  after  the  action  at  law  is  barred." 
The  court  was  referred  to  the  New  York  and  Mississippi  decisions, 
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to  which  the  appellant  now  refers,  and  declined  to  follow  them,  lay- 
iBg  :  *'  These  decisions  are  not  correct  expositions  of  the  law.** 

We  are  not  inclined  to  depart  from  these  decisions.  The  present 
case  is  different  in  its  facts,  and  the  rights  of  the  parties  are  mate- 
rially different^  but  the  difference  does  not  render  inapplicable  the 
principle  which  underlies  and  forms  the  reason  of  these  decision!. 
In  the  present  case  the  vendor  parted  with  the  legal  estate,  and, 
taking  no  independent  security  for  the  purchase-money,  has  simply 
the  lien  which  a  court  of  equity,  on  its  own  principles,  raises  and 
enforces  for  his  security.  It  is  not  matter  of  contract  —  it  does  not 
arise  from  the  presumed  intention  of  the  parties,  though  its  existence 
or  waiver  may  often  depend  on  such  intention.  It  is  subordinate  to 
other  equities  acquired  by  strangers  in  ignorance  of  its  existence, 
and  it  is  moulded  and  fashioned  by  the  court  as  the  facts  of  the  par- 
ticular case  may  require.  With  the  lien  of  a  vendor  retaining  the 
legal  estate  as  a  security  for  the  purchase-money,  it  has  no  other 
common  element  than  that  it  is  a  security  for  a  debt,  passing  by  an 
unqualified  assignment  of  the  debt,  and  capable  of  enforcement  by  s 
decree  of  a  court  of  equity.  It  has  not  the  qualities  of  a  mortgage, 
which  is  a  conveyance  of  the  legal  estate,  conferring  a  right  of  entry 
at  law,  and  to  which  the  lien  of  a  vendor  retaining  the  legal  estate  ifl 
analogous.     Bankhead  v.  OtoenSj  at  present  term. 

The  general  principle,  that  when  the  security  for  a  debt  is  a  lieu 
on  proj>erty,  personal  or  real,  the  lien  is  not  impaired,  because  the 
remedy  at  law  for  the  recovery  of  the  debt  is  barred,  is  not,  as  is 
very  emphatically  and  clearly  stated  in  JRelfe  v.  Helfey  confined  to 
liens  created  by  contract,  or  by  instruments  under  seal,  or  by  mort- 
gages which  convey  a  legal  estate  and  confer  a  right  of  entry.  The 
debt  is  not  extinguished,  though  the  statute  of  limitations  may  have 
barred  legal  remedies  for  its  recovery.  The  bar  of  the  statute  may 
be  removed  by  a  subsequent  promise  or  acknowledgment  which  is 
supported  by  the  debt  as  a  consideration,  and  the  consideration  rests 
on  the  moral  obligation  to  pay,  which  statutes  cannot  obscure  or 
impair.  The  debt  not  being  extinguished,  the  lien  for  its  security 
remains,  and  though  legal  remedies  are  barred,  the  equitable  remedy  to 
enforce  the  security  is  unaffected.  It  is  not  necessary  further  to  pur- 
sue a  discussion  of  the  question.  We  cannot  regard  it  as  re$  inUgra. 
The  discussion  was  exhausted,  and  is  foreclosed  by  the  decisions  to 
which  we  have  referred,  and  on  their  authority  we  are  content  to  rest. 

The  decree  of  the  chancellor  is  affirmed. 
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Nora  BT  TBX  Rbpobtsb. ~ In  Spean  ▼.  Hartly^  8  £ffp.  81,  Lord  Bldom  said;  **If  what  hM 
toen  stated  by  the  def  eDdant^s  conncel  be  law,  that  the  debt  la  dUekargtd  by  the  opentlon  of 
t:ic  aCBlate  of  limitations,  no  lien  could  he  obtained  by  reason  of  it ;  bnt  the  debt  was  not  dis- 
SHTired,  It  was  the  remedy  only.  I  am  of  opinion  that  thon^h  the  statute  of  limitations  has 
r«B  afainst  a  demand.  If  the  creditors  obtain  possession  of  goods  on  which  he  has  a  Hen  for  a 
gcnciBl  bahnce.  he  mar  hold  them  fur  that  demand  by  vlrtne  of  the  lien." 

To  the  Mme  effect  is  Hiffgim  r.  Seotty  S  B.  &  Ad.  418. 

Th«  doctrine  of  the  principal  case  was  held  in  Bttpkin^  Admr.  r.  OoektMU^  %  Oratt,  88,  bat 
witboat  any  oonaidetaiion  expressed  in  the  opinion. 

Ib  ZAmgOA  t.  Hituiermm^  1  Bland,  98S,  the  court  said :  **  Where  a  mortgage,  and  a  bond  or  note, 
gtren  to  secure  the  same  debt  the  creditor  may  sue  on  all  his  remedies  at  the  same 
Be  may  file  a  bill  in  chancery  to  foreclose,  bring  an  action  in  ejectment  and  also  an 
actioo  upon  the  bond  or  note.  The  lapse  of  twelre  or  three  years  woald  be  a  bar  of  his  action 
upon  the  bond  or  note,  bnt  the  ejectment  could  only  be  barred  by  the  lapse  of  twenty  years. 
The  bill  in  chancery  to  foreclose  the  mortgage  or  to  enforce  the  equitable  lien  being  analogous 
lo  ihe  proceeding  at  law  by  ejectment  upon  the  mortgage,  can  only  be  barred  by  a  similar  lapse 
of  time.**  And  in  Mareton  ▼.  Harrieon^  id.  499,  the  court  said :  **  This  equluble  lien  is  so  far  a 
mortgage  that  the  limitation  or  presumption  of  satisfaction  arising  from  the  lapse  of  twenty 
jean,  as  applicable  to  ordinary  mortgagee,  does,  in  like  manner,  furnish  evidence  or  a  presump> 
tk>a  ihai  each  equitable  lien  has  been  satisfied  or  discharged."  **No  time  short  of  the  lapse  of 
twtfUTy  yeara  Is  erer  deemed  sufflcient  to  raise  a  presumption  of  satisfaction." 

lu  JfaffnttUr  t.  BUer,,  11  Gill  &  Johns.  317,  It  was  held  that  a  loss  of  the  vendor's  remedy  at 
law  by  limitation  to  the  security  he  had  received  from  the  vendee  for  the  purchase-lhouey,  wiU 
£ot  bar  the  remedy  in  equity  upon  the  ground  of  equitable  lien. 

In  AflbMipv.  Oleafon^  11  Conn.  160,  it  was  held  that  where  there  are  two  securities  for  the 
asaac  debt,  as  a  note  and  a  mortgage,  one  of  which  is  barred  by  the  statute  and  the  other  not, 
the  creditor,  notwithstanding  he  1ms  lost  his  remedy  at  law  on  the  former,  may  pursue  it  at 
equity  on  the  latter.  This  case  is  a  learned  review  of  authorities  and  discussion  of  principles, 
asd  coDdades  that  the  statute  bars  only  the  remedy  and  not  the  debt,  citing  Spears  v.  HartUi 
ami  Hlggin»  v.  8eoU.  "  Th^  debt  remains,"  say  the  court,  *'  and  a  suit  may  be  brought  upon  it 
nd  aapported  by  a  sobscqiient  promiae.  The  statutes  suspend  the  remedy  but  do  not  cancel  the 
debt.**  To  the  aame  effect  are  Baleh  v.  Oakm,  4  Cusb.  6S9 ;  Thayer  v.  Jfonn,  19  Pidc.  585 ;  EOAm 
V.  %Jward9^  8  Ga.  825;  Heyer  v.  Pmyn^  7  Pai.  465;  Wood  v.  Good^eOow^  48  Cal.  186. 

la  Sekameker  v.  Skeberi^  18  Kans.  104 ;  8.  C,  36  Am.  Rep.  765,  however,  it  was  held  that  when 
Ac  note  la  barred  the  mortgage  is  also  barred.  The  same  was  held  in  BladcweU  v.  Bametl^ 
TsESBB  Supreme  Court,  31  Alb.  L.  J.  377. 

Bat  some  cases  draw  a  distinction  between  a  mortgage  and  a  mere  equitable  lien.  Thus,  in 
Ji^otUr  T.  JBHrin,  37  Miss.  773,  it  was  held  tbst  the  vendorV  lien  is  not  a  mortgage,  bat  it  has 
merdj  the  incidents  of  a  mortgage,  being  enforceable  in  equity  against  the  property  subject  to 
the  ▼eDdor*s  equitable  claim,  bnt  It  consists  solely  in  debt  and  must  be  subject  to  all  the  Inci- 
of  the  debt,  and  cannot  be  enforced  when  the  debt  cannot  be ;  and  so,  when  a  purchaso- 
icy  note  is  barred  by  the  statute  of  limitations  the  remedy  to  enforce  the  equitable  liuu  is 
d.  **It  is  a  secret  equity  and  is  not  recognized  as  against  the  rights  of  a  purchaser 
flom  tke  vendee  without  notice."  **Xt  has  been  held  capable  of  being  enforced  against  the 
vcndaa  and  sub-purchastfs  vrith  notice  by  analogy  to  a  mortgage,  and  upon  the  general  equiiablc 
principle  tlaat  the  purchaser  should  not  be  entitled  to  the  land  until  he  has  paid  for  It,  and  not 
bccamta  there  was  any  substantive  sgreement  between  the  parties  thai  it  should  be  so  bound,  or 
that  OBCh  lien  might  be  enforced  against  the  land."  Disapproving  Morelon  v.  Earriton  and 
LU^/OM  ▼.  Ifemiefwn. 

The  saoBe  distinction  is  drswn  in  Bortt  v.  Corey,  15  N.  T.  606.  The  court  say :  *'  The  action 
to  fforocloae  a  mortgage  is  brought  upon  an  instrument  under  seal,  which  acknowledges  the 
axlstesee  of  the  debt  to  secure  which  the  mortgage  is  given ;  and  by  reason  of  the  seal  the 
debt  la  presumed  not  to  have  been  paid  until  the  expiration  of  twenty  years  after  it  becomes 
dM  asd  payabla.  The  six  years*  limitation  has  no  application  to  a  mortgage.  la  fact,  all 
iBstmmenta  nnder  seal  are  expressly  excepted  therefrom. 

**  Xo  action  at  law  can  be  predicated  upcm  the  mortgage  to  collect  the  debt  secured  thereby 
tnleaa  ^here  Is  eoatained  therein  a  covenant  to  ;My  the  debt.   A  debt  secured  by  deed  is  said  to 
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De  of  A  higher  nature  than  one  secured  by  tfimpie  contract.  On  the  contrary,  the  eqnittble  Ucs 
i«  neither  created  nor  evidenced, by  deed  but  arit»e8  by  operation  of  law  and  ia  of  do  ]Agb»i 
iiaiurc  than  the  debt  which  it  Becure».  It  must  coexittt  with  the  debt  and  cannot  sarriveiL  It 
is  true,  M  claimed  by  the  plaintiff^s  counsel,  that  the  »tatate  of  limitationa  doee  not  eztta. 
»;ui:>h  the  debt,  it  only  bars  the  remedy.  But  the  remedy  by  action  at  law  is  no  len  barred  tfaM 
ili:ii  by  i>uit  in  equity  to  eufurce  this  Hen.'*  '*  It  would  be  an  anomaly  if  the  plaintiff  coaU 
recover  his  debt  by  an  action  to  enforce  the  lien  given  to  secure  the  debt,  when  no  action  coaU 
V'  sustained  to  recover  the  debt  directly  without  reference  to  the  lion.  There  it  no  ressoA  vhj 
t.K  limitation  should  be  applicable  in  the  one  case  and  not  in  the  other." 

Mamnimo,  J.,  in  his  dissenting  opinion  in  the  principal  case,  asks:  **  Upon  what  principle  an 
a  chancellor  interfere  and  establish  a  lien,  when  the  parties  have  not  contracted  for  any.  and 
thereby  coerce  payment  of  a  debt  which  is  barred  by  a  legislative  enactment  decUntlTe  of  the 
policy  of  the  State  in  favor  of  repose  against  delayed  litigation  f  " 


Brown  v.  Leitch. 

(60  AU.  818.) 

OonstUuHonal  law  —  waiver  of  exemption  from  execution. 

The  right  to  exemption  from  execution  is  a  personal  privilege  which  thedebtoc 
may  waive,  and  such  a  waiver  in  a  promissory  note  is  binding  upon  him- 
{ike  note,  p.  44.) 

ACTION  on  a  promissory  note.     The  opinion  states  the  case.    The 
defendant  had  judgment  below  upon  the  point  in  question. 

Bragg  A  Thorington  and  James  Vobbs^  for  appellants 

Chapman  db  Smithy  contra. 

Stonb,  J.  When  the  note  which  is  the  foundation  of  the  present 
suit  was  executed — April  8,  1874  —  the  constitution  of  1868,  art* 
xiv.,  §  1,  and  the  act  to  "  regulate  property  exempted  from  sale  for 
the  payment  of  debts,"  approved  April  23, 1873  —  Pamph.  Acts,  64— 
defined  the  right  and  measure  of  exemptions.  The  language  of  the 
constitution  is:  "  The  personal  property  of  any  resident  of  this  State, 
to  the  value  of  one  thousand  dollars,  to  be  selected  by  such  resident, 
shall  be  exempted  from  sale  on  execution,  or  other  final  process  o! 
any  court,  issued  for  the  collection  of  any  debt  contracted  after  th« 
adoption  of  this  constitution."  The  language  of  the  statute  is 
"  That  the  personal  property  of  any  resident  of  this  State,  to  th« 
value  of  one  thousand  dollars,  to  be  selected  by  such  resident,  shall 
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l>f  exempted  from  levy  and  sale  undiT  execution,  or  other  process 
for  the  collection  of  debt."  In  Miller  v.  Marx^  at  December  term, 
1876,  we  decided  that  the  exemptions  secured  under  the  constitu- 
tion of  1868  were  constitutional  legislation,  and  self-executing. 
riiL-re  is  no  material  difference  in  the  clause  of  the  constitution  of 
IS'.*i,  and  the  section  of  the  statute  of  1873,  copied  above. 

In  the  note  sued  on  in  this  case  is  the  following  clause:  ^'And  in 
conMderation  of  supplies  furnished,  for  which  this  note  is  given,  [I] 
hereby  waive  all  right  to  exemptions  under  the  laws  of  the  State  of 
Alabama.**  The  appellant  contends  that  this  waiver  is  valid  as  to 
the  personal  property  of  the  debtor;  and  this  presents  the  only  ques- 
tion in  this  cause.  It  will  be  observed  that  the  words,  "to  be 
W'lected  by  such  resident,"  are  found  alike  in  the  constitution  and  in 
the  statute.  The  claim  and  selection  must  be  made  by  the  defend- 
ant himself;  and  if  he  fails  to  assert  the  claim,  he  thereby  forfeits  it. 
RosxY,  Hannahj  18  Ala,  125;  Oresham  v.  Walker^  10  id.  370;  Bell 
V.  Datns^  42  id.  460.  The  right  to  claim  personal  property  as  exempt 
is  a  mere  personal  privilege.  Mickles  v.  Tousleyy  1  Cow.  114;  £kirl 
V.  Camp^  16  Wend.  668;  Smith  v.  Hill^  22  Barb.  656;  Dodsori's 
appmly  25  Penn.  St.  232 ;  EherharVB  appeal^  30  id.  509, 513 ;  Com.  y. 
^oy</,  56  id.402. 

In  Bowman  v.  Smiley ^  31  Penn.  St.  225,  the  coiirt  said:  "Not- 
withstanding the  doubts  which  have  been  sometimes  expressed,  it  is 
now  generally  conceded  that  the  statutory  privilege  of  the  exemp- 
tion of  a  portion  of  his  property,  from  levy  and  sale  under  execution, 
is  one  which  a  debtor  may  waive.  When  made  at  the  time  the  debt 
is  created,  the  waiver  is  based  upon  the  same  consideration  as  that 
npon  which  rests  the  liability  to  pay,  and  is,  therefore,  irrevocable. 
?*u('h  a  waiver  is  a  contract,  that,  so  far  as  regards  the  judgment 
creditor  in  whose  favor  it  is  made,  the  debt  shall  be  collectible  in  the 
^ame  manner  as  if  the  act  of  April  9,  1849,  had  never  been  passed." 

In  BUjh  V.  Janney^  45  Ala.  329,  a  laborer  had  drawn  an  order,  or 
bill  of  exchange,  on  his  employer,  to  be  paid  out  of  his  wages;  and 
the  question  was,  whether  this  was  a  waiver  of  his  right  to  claim 
this  sum  due  him  for  wages,  as  exempt  under  the  statute.  This 
oonrt  said:  "The  drawing  of  the  bill  of  exchange  on  Janney,  if  not 
sn  absolute  appropriation  of  the  money  due  by  him  to  the  drawer, 
was,  at  least,  a  waiver  of  its  exemption  from  application  to  his  debts 
nnder  legal  process.  Otherwise,  it  would  open  a  door  to  fraud,  and 
c^^ate  distrust,  whioh  often  would  be  as  damaging  to  the  debtor  ai 


44  ALABAMA, 


Brown  v.  Leitch. 


to  the  creditor.  What  else  can  the  debtor  mean  by  drawing  on  hii 
wages,  than  to  declare  to  the  person  with  whom  he  deals  that  he  will 
not  assert  any  existing  right  he  may  have  to  the  funds,  to  the  preju- 
dice of  his  creditor,  from  whom  he  is  then  receiving  a  valuahlf 
eauivalent?"  And  the  claim  of  exemption  was  disallowed.  See, 
also,  Smyth  on  Exemptions,  §  535. 

The  exemption  of  personal  property,  under  the  provisions  of  the 
constitution  and  statute  copied  above,  is  to  residents  of  this  State. 
No  other  person  than  such  resident  is  mentioned  as  having  any 
interest  in  the  exemption.  It  is  manifest  that  the  owner  of  sucb 
exempt  pereonal  property  can  sell,  and  thus  part  with  such  property, 
and  no  other  person  can  gainsay  his  right.  When  the  owner  dies, 
his  claim  of  exemption  of  personal  property  is  not  transmitted,  bat 
dies  with  him.  True,  if  he  has  a  wife  or  minor  child,  an  independent 
right  of  exemption,  in  some  conditions,  springs  up;  but  this  is  & 
right  secured  to  such  wife  or  minor  child,  not  a  continuance  of  the 
husband's  right.  See  ChUds  v.  JoneSy  at  present  term.  We  think 
the  waiver  in  the  present  case  must  be  held  valid  and  binding. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  a  judgment 
here  rendered,  adding  to  the  judgment-entry  this  clause:  ^'And 
against  this  judgment,  and  the  execution  to  be  issued  thereon,  there 
is  no  exemption  of  personal  property  of  the  defendant/' 

Let  the  appellee  pay  the  costs  of  this  appeal. 

Note  bt  thb  Rbportkr.  —  The  pame  doctrine  was  held  by  the  Iowa  Sapreme  Ooart  In  An/gA 
r.  Johnson^  Rt  September  term,  1879.  The  Iowa  statute  declares  thattiie  debtor  **  nay  hold, 
exempt  from  execution/'  certain  spccifled  property.  Ifeid^  that  to  entitle  the  Jodfinent  debtor 
to  iueist  that  property  shall  not  be  taken  under  execution,  because  the  law  exempts  it,  he  mud 
claim  the  exemption  at  the  time  of  the  levy.  If  he  acquiesces,  makes  no  claim,  thonirh  present, 
neglects  to  assert  his  rij^hts  then,  and  roluntarily  surrenders  the  ]KOperty,  he  wUl  be  estopped 
fniin  afterward  asMeriiiig  the  cxumptiun.  In  iifat€  v.  Mtlogue^  9  Ind.  196.  It  is  aaid,  ^  the  exemp* 
tion  Is  a  personal  ri^'ht,  which  the  debtor  may  waive  or  claim  at  his  election.**  The  flndiapof 
the  referee  in  Richards  v.  Haines^  80  Iowa,  574,  was  that  "  the  property  seised  waa  delivered  to 
the  sheriff  by  Haines,  without  making^  any  claim  that  it  was  exempt  from  execntlon,**  and  it 
wan  held  that  Haines  could  not  afterward  insint  on  such  right.  The  debtor  cannot  atand  by. 
see  and  know  the  levy  !»  about  to  be  made,  and  afterward  claim  the  exemption.  He  mast,  al 
the  time,  in  some  manner,  indicate  to  the  oftlcer  his  purpose  to  claim  the  property  as  exempt 
That  the  exemption  is  personal  there  can  be  no  doubt;  that  it  may  be  waived  Is  equally  clear. 
By  makint;  the  levy  the  officer  incurs  responsibility,  and  expenses  are  Incnrred.  This  can  bt 
avoided  if  the  claim  is  made  before  the  levy. 

But,  contra.  MoxUy  v.  Ra^atu  10  Bush.  156;  8.  (7.,  19  Am.  Rep.  «1 ;  BmM  v.  XWJr.ODL 
147  :  a.  C.  25  Am.  Rep.  301 ;  Knectie  v.  Nevjoomb,  32  N.  T.  849.  In  the  laet  caae  the  court  said: 
^*The  statutes  which  allow  a  debtor,  being  a  householder,  and  having  a  family  for  which  bo 
provider,  to  retnii),  as  against  the  legal  remedies  of  his  creditors,  certain  articles  of  prime 
nece!<sity.  to  ti  liniiti'd  amount,  are  hanod  upon  views  of  humanity  and  policy,  which  woaldbe 
fruiitrnrrd  if  an  as:recnient.  like  that  contained  in  these  notes,  entered  Into  In  oonnectioB  with 
the  pi  iiicipul  contract,  could  be  sustained  A  few  words,  contained  in  any  note  or  obUfadoo, 
would  operate  to  change  the  law  between  thoee  parties,  and  so  far  dlaappolnk  the  intentions  of 
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U*  l^fUMnn.  If  effect  shall  be  giyen  to  each  provisions,  It  is  likely  that  they  will  be  generally 
assTted  la  obllgatloiis  for  small  demands,  and  In  that  way  the  policy  of  the  law  will  be  eonk- 
pl«tdy  orerthnnm.  Brery  honest  man  who  contracts  a  debt  expects  U>  pay  lU  sod  beUeves 
b«  viU  be  able  to  do  so  withoat  having  his  property  sold  on  execution.  No  one  worthy  to  be 
trasicd  woald«  therefore,  be  apt  to  object  to  a  claose  subjecting  all  his  property  to  levy  on 
execaUAD,  in  case  of  nou-paymeuu  It  wue  against  the  oousequences  of  this  over-conddenee, 
ind  the  readiness  of  men  to  make  contmcta  which  may  deprive  them  and  their  families  of 
utides  indispensable  to  their  comfort,  tiiat  the  legislature  has  undertaken  to  interpose.  When 
a  manV  Isst  cow  is  taken  on  an  execution  on  a  judgment  rendered  upon  one  of  these  notes,  it  is 
no  sufficient  answer  to  say  thai  it  was  done  pursuant  to  his  cousent,  freely  given  when  he 
coDtracted  the  debt.  The  law  was  designed  to  protect  him  against  his  own  improvidence  In 
giTiog  such  eoBsenu** 

"Ifi  these  ca«es  the  law  seeks  to  mitigate  the  consequence  of  men's  thoughtlessness  and 
improvidcace ;  and  it  does  not,  I  think,  allow  its  policy  to  be  evaded  by  any  language  which 
suif  be  inserted  in  the  contract.  It  is  not  always  equally  careful  to  shield  persons  from  those 
tela,  which,  instead  of  being  promissory  in  their  character  and  prospective  in  their  operation, 
lakt  effect  immediately.  One  may  turn  out  his  last  cow  on  execution,  or  may  release  an  equity 
of  redemption,  and  be  will  be  bound  by  the  act.  In  thus  discriminating,  the  law  takes  notice 
of  the  RsuUnesv  with  wliich  sanguine  and  incautious  men  will  make  improvident  contracts 
which  kmk  to  the  futare  for  their  consummation,  when,  if  the  resnlia  were  to  be  presently 
rvslized,  they  would  not  enter  into  them  at  all.  If  with  the  consequences  immediately  before 
them,  they  will  do  the  act,  they  will  not  geuei-ally  be  allowed  to  retract ;  it  being  supposed  in 
•achctses,  that  valid  reasons  for  the  transaction  may  have  existed,  and  that,  at  all  events,  the 
pftrtj  was  not  under  the  influence  of  the  iJluslun  which  distance  uf  time  creates.  Ordinarily, 
isen  are  held  to  their  executory  as  well  as  their  executed  contracts ;  but  in  a  few  exceptional 
cas«e,  where  the  temptation  is  great,  or  the  consequences  peculiarily  inconvenient,  parties  are 
sot  sliowsd  to  make  vaUd  prospective  agreements.  The  present  is,  in  my  opinion,  one  of  those 
ok«e#.  Before  the  passage  of  the  exemption  laws,  contracts  for  the  payment  of  money  at  a 
.  fatore  time  Involved  the  consequence  that  all  the  debtor's  property,  without  exception,  might 
be  tskec  on  the  execution  in  case  of  default.  By  the  statutes  exempting  certain  property,  the 
legifktare,  in  effect,  determined  iliat  it  was  Inexpedient  to  allow  (x>utncts  entailing  such 
reioits ;  and  this  was  done  by  providing  that  certain  property,  of  limited  value,  should  not  be 
taken.  Parties  cannot  now  stipulate  that  their  contracts  shall  have  the  same  effect  as  under 
the  fonaer  law,  for  that  would  be  hostile  to  the  policy  thus  esublished.** 

**  These  exemption  laws  apply  only  to  householders  who  have  families  for  which  they  provide. 
It  is  a  fair  inference,  from  this  feature,  that  one  object  of  the  legislature  was  to  promote  the 
eomfort  of  fismtlles,  and  to  protect  them  against  the  improvidence  of  their  head.  This  was  so 
ODDsidered  by  the  Supreme  Court  in  Woodward  v.  Murray s  18  John.  400.  *1  think  It  dear,* 
Mid  Judge  PI.ATT,  *tiiat  the  legislature  meant  to  confer  this  privilege  on  each  of  those  little 
pdmsry  commnnities  called  families.*  Again,  *it  was  designed  as  a  protection  for  pqor  and 
dodtate  families ;  and  the  forlorn  and  destitute  condition  of  liis  family,  in  the  absence  of  the 
bosband  and  father,  gave  them  a  peculiar  claim  to  the  benefit  of  the  statute.*  Some  articles  are 
now  exempt,  wtiich  do  not  enter  into  the  common  use  of  the  family  as  such ;  but  it  was  snp> 
pu«ed  that  the  protection  cf  the  team  and  the  implements  of  a  man*  s  trade  would  be  likely  to 
esable  him  to  keep  his  Ihmily  together,  and  to  preserve  the  domestic  establishment  from  wan; 
SDd  dispersion.  Assuming  this  to  be  within  the  policy  of  the  enactments.  It  is  obvious  that  a 
eoatrsct.  like  the  one  contained  in  these  notes.  Is  subversive  of  it,  and  consequently,  illegal  and 
•old.- 

**One  object  tA  municipal  law  is  to  promote  the  general  welfare  of  society.  The  exemption 
liwt  seek  to  seoompUsh  this  by  taking  from  the  head  of  a  family  the  power  to  deprive  it  of 
ovtain  property  by  oontracting  debts  which  shall  enable  the  creditors  to  take  snch  property  on 
eiccauon.  The  parties  to  this  contract  sought  to  set  aside  those  laws,  so  far  as  this  debt  was 
eoBoemed.   This  they  ooaM  not  do.** 

**  I  do  HOC  think  it  is  within  the  power  of  parties,  by  their  contracts  to  gire  any  other  effect 
bi  judgments  and  executions  than  that  which  the  law  attributes  to  them.  Could  a  person, 
wh»  contncting  a  debt,  agree,  for  instance,  that  the  act  abolishing  imprisonment  for  debt 
thoeld  not  apply  b>  any  Judgment  which  should  be  recovered  on  that  contract,  or  that  on  such 
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Judgment  there  should  be  no  right  in  the  debtor  to  redeem  any  land  tiiat  might  be  sold  oada 
the  execution,  or  that  he  if hould  not  be  discharged  ander  any  insolvent  act  f  Clesiiy  tUf 
could  not  be  done.  And  ai)on  the  same  principle,  I  think,  the  debtor  could  not,  when  contisct 
Ing  the  debt,  agree  that  exempt  property  might  be  taken  on  the  execntion.  The  law  doei  not 
permit  its  process  to  be  need  to  accomplish  ends  which  its  pollcj  forbidii  thoogh  the  psitla 
may,  by  a  prospective  contract,  agree  to  each  use.'* 


Albbittin  v.  Mayor  and  Aldbbhbn  of  HumtbtHiLB. 

(60  Ala.  488.) 

Municipal  corporation — duty  to  keep  streets  in  repair,  when  mpUed. 

The  duty  of  a  municipal  corporation  to  keep  in  repair  its  streets  and  sidewalki 
need  not  be  expressly  enjoined  by  statute,  but  is  implied  from  a  statutoij 
grant  of  power  to  open,  improve,  repair  and  keep  them  in  a  safe  conditioD 
fur  travel,  and  to  raise  the  necessary  funds  by  taxation  or  assessment* 

ACTION  for  personal  injuries  caused  by  a  defect  in  a  public  street 
or  sidewalk.     The  opinion  states  the  case.     The  defendant  had 
judgment  below  on  demurrer. 

Walker  <b  Shelby^  for  appellant. 

Brandon  <t  Jones  and  N.  Davis^  contra.  1.  In  the  United  Statei 
there  is  no  common-law  obligation  resting  on  corporations  to  repair 
high  way  Sy,  streets  or  bridges,  and  they  are  not  obliged  to  do  so, 
except  by  force  of  some  statute.  Wilson  v.  Mayor^  1  Den.  696, 
600;  Cole  v.  Medina^  27  Barb.  218  ;  Peck  v.  Batavia^  82  id.  634, 
643 ;  Carr  v.  Northern  Liberties^  36  Penn.  St.  324-330 ;  Smoot  v. 
Mayor  of  Wetumpka^  24  Ala.  112  ;  Shear.  &  Redf.  on  Negligence, 
§§  124-128,  346. 

2.  This  doctrine  applies  to  counties  also,  as  to  which  it  has  been 
repeatedly  held,  that  they  are  not  liable  to  a  private  action,  at  the 
suit  of  individuals  who  receive  injuries,  on  account  of  neglect  to 
keep  the  roads  in  repair.  Barbour  County  v.  Brufiaon^  36  Ala.  366; 
Barbour  County  v.  ITom,  48  id.  666;  Sims  v.  BuUer  County^  49 
id.  110;  Dargan  v.  Mayor  and  Aldermen  of  Mobile^  31  id.  469;  City 
Council  V.  Gilmer^  33  id.  116;  Foiole  v.  Alexandria^  8  Curt.  460; 

•  To  iame  effect,  Mundertddd  v.  DuIhuqw  (90  Iowa,  78),  4  Am.  Rep.  196 ;  eonttOs  CU^  iffNoM 
¥>ta  ▼.  PMrce  (46  Tex.,  586),  36  Am.  Rep.  S79 ;  Detroit  v.  BtakOy  (SI  Mich.  84),  4  Am.  Rep.  490. 
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Riddle  v.  IVoprietarSj  etc.^  7  Mass.  169-186;  Mower  v,  Leicester^  9  id. 
247;  Sussex  v.  Straddler^  3  Harr.  108 ;  Detroit  v.  Blakeby,  21  Mich. 
?4,  112;  2  Kent,  274;  Dill.  Munic.  Corp.  §  786.  As  to  duties 
imposed  on  them,  counties  stand  on  the  same  footing  as  municipal 
corporations  proper.     24  Ala.  112. 

3.  Even  when  the  legislature  enjoins  this  duty  on  corporations, 
the  decisions  treat  it  as  a  public  and  not  a  corporate  duty,  and  tliey 
are  not  liable  to  be  sued  civilly  for  damages,  caused  by  their  neglect 
to  perform  this  duty,  unless  the  action  is  expressly  given  by  the 
statute.  Dill,  on  Mun.  Corp.  §§  747,  717;  Mower  v.  Leicester^  9  Mass. 
247;  25  Ala.  461. 

4.  In  the  New  England  States  the  liability  is  not  implied,  but 
«aiutory.  Dill.  Mun.  Corp.  §§  747,  748.  These  statutes  impose  on 
towns  the  duty  to  make  their  ways  safe  and  convenient,  and  give  an 
action  for  injuries  caused  to  person  or  property  by  any  defect  or 
want  of  repair. 

5.  A  municipal  corporation  is  not  liable  to  a  private  action  for 
negligence  in  the  performance  of  its  duties,  unless  the  duties  imposed 
are  imperative.  Smoot  v.  Mayor  of  Wetumpka^  24  Ala.  112;  Cole 
V.  Me^nUy  27  Barb.  218;  Peck  v.  Batavia^  32  id.  634;  Carr  v. 
Northern  Idberties^  35  Penn.  St.  324. 

C.  There  is  a  marked  difference  between  the  New  England  statutes, 
llie  Alabama  statute  and  the  charter  of  Huntsville.  In  New  Eng- 
land, the  statutes  impose  the  duty  on  towns.  In  Alabama,  the 
county  commissioners  are  vested  with  a  discretion  in  the  premises. 
The  charter  of  Huntsville  d6es  not  impose  any  duty  on  the  city, 
except  to  collect  a  street  tax,  and  confers  on  the  authorities  power 
to  allow  parties,  who  are  amenable  to  such  a  tax,  to  discharge  it  by 
working  on  the  streets,  and  to  require  that  taxes  collected  in  new 
portions  of  the  city  be  appropriated  to  the  benefit  of  those  portions ; 
and  these  duties  are  not  imposed  in  imperative  terms,  but  only  in 
terms  which  confer  a  discretion.  Charter  of  Huntsville,  §§  22,  23  ; 
Code  of  City  Laws,  §§  67,  91,  143-148. 

Mankinq,  J.  This  suit  was  brought  by  appellant,  for  damages 
for  the  wounds,  suffering,  loss  of  time  and  expense,  to  which  he  was 
lobjected,  by  a  fall  of  about  six  feet,  in  the  night-time,  while  walk- 
ing in  one  of  the  public  streets  of  Huntsville,  down  a  precipice,  or 
walled  place,  the  upper  part  of  which  was  on  a  level  with  the  street 
or  foot  pavement  on  the  side  thereof,  and  without  a  railing  or  othei 
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barrier,  or  any  light  burning  near  it,  to  prevent  persons  who,  like 
him,  did  not  know  of  its  existence,  or  should  not  see  it,  from  being 
precipitated  down  the  descent.  By  the  fall,  it  is  alleged,  appellant's 
leg  was  broken  and  had  to  be  afterwards  amputated  ;  from  which, 
and  the  bruises  he  received,  resulted  great  pain,  sickness,  long  om- 
finement  and  expense,  and  also  the  inability  and  injury  of  being  & 
cripple  for  life.  It  is  alleged  that  it  was  defendant's  duty  to  have 
had  such  railing,  barriers  or  other  safeguards,  erected  along  said 
precipice  to  prevent  accidents  thereby  ;  that  it  had  existed  in  the 
dangerous  condition  it  was  then  in  for  a  year  or  more  before  appel- 
lant's fall ;  and  that  notwithstanding  its  knowledge  of  such  a  con- 
dition, defendant  negligently  failed  and  omitted  to  perform  said 
duty,  or  otherwise  to  cause  the  dangerous  nuisance  to  be  abated. 
This  is  the  substance  of  the  complaint. 

The  charter  of  a  municipal  corporation  is  a  public  act,  of  which 
the  courts  take  judicial  notice,  without  any  recital  of  its  provisions 
in  the  pleadings.  Smoot  v.  Wetumpkay  24  Ala.  121 ;  Cow  v.  Mayor 
of  Mobile^  30  id.  638  ;  Ferryman  v.  Greenville^  61  id.  610. 

In  March,  1870,  a  statute  was  passed,  entitled  *^  An  act  to  estab- 
lish a  new  charter  for  the  city  of  Huntsville."  The  name  given  to 
the  corporation  is  :  "  The  Mayor  and  Aldermen  of  the  City  of  Hunts- 
ville."  According  to  section  2,  "  the  corporate  limits  ♦  ♦  • 
embrace  an  area  of  land  two  miles  square,  whose  center  shall  be  the 
center  of  the  public  square  in  said  city,"  etc.  Section  4  provides, 
^'  that  the  government  of  said  corporation  shall  consist  of,  and  its 
corporate  power  shall  be  exercised  by,  a  mayor  and  eight  aldermen, 
who  shall  be  elected,"  etc.  ;  and  section  17  enacts  (among  many 
other  important  provisions),  that  they  "  shall  have  power  and  aatfao^ 
ity  to  declare,  prevent  and  remove  nuisances  ;  ♦  ♦  *  to 
erect  and  repair  bridges ;  to  construct  drains  and  sewers  and  keep 
them  in  repair;  *  *  *  to  keep  in  repair  the  streets, 
avenues  and  alleys  of  said  city ;  to  discontinue  and  close  them  wlien 
expedient;  to  widen  or  change  their  direction  and  open  new  ones; 

*  *  *  to  pave,  grade,  macadamize,  or  otherwise  improve 
any  street,  or  part  thereof ;  to  provide  the  means  therefor,  if  deemed 
expedient  and  proper,  by  assessments  on  the  owners  of  property  to 
be  benefited  thereby,  or  by  assessment  on  the  property  to  be  bene- 
fited, and  to  collect  and  enforce  such  assessments  as  other  taxes; 

*  *  *  to  provide  for  the  punishment,  by  fine,  or  fine  and 
imprisonment,  or  by  imprisonment,  or  by  work  on  the  streets,  or 
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Other  work  of  the  city,  of  any  breach  of  the  laws,  by-laws,  ordinanoet 
of  the  corporation;  m  m  m  ^^id  to  pass  all  such  laws, 
by-laws  and  ordinances,  as  may  be  necessary  or  proper  to  execute 
the  powers  in  this  charter  granted,  as  may  be  expedient  for  good 
eovemment  of  the  city."    Acts  1869-1870,  412. 

Tliefie  and  many  other  provisions  in  the  charter  show  that  Hants- 
ville  was  a  city  of  consequence,  and  that  it  was  endowed  as  such 
with  ample  powers  and  faculties,  and  an  organization  for  the  exercise 
of  them,  by  which  it  was  designed  to  make  this  city,  in  a  very  large 
degree,  independent  in  its  internal  administration  of  State  and 
county  officials.  Was  it  so  charged  by  this  legislation  with  the 
daty  of  keeping  the  streets  in  order  as  'to  be  liable  to  appellant  for 
the  consequences  of  the  accident  to  him  ?  The  circuit  judge  was  of 
the  opinion  that  it  was  not.  He  sustained  the  demurrer  to  the  com- 
plaint, not  on  the  ground  that  its  averments  were  defective,  but  as 
the  judgment-entry  recites,  ^*  because  there  is  no  duty  imposed  upon 
the  defendant  to  keep  the  streets  of  said  city  in  repair,  or  to  put  up 
guards  or  barriers,  in  cases  and  under  circumstances,  as  alleged  in 
the  complaint.*'  We  shall  not,  therefore,  scrutinize  the  counts  in  the 
complaint  to  see  whether  or  not  they  could  be  made  better  by  amend- 
ment. The  declaration  in  Stnoot  v.  Wetumpka^  24  Ala.  116,  might 
be  advantageously  consulted  in  the  preparation  of  such  a  complaint. 

Probably  it  was  under  the  influence  of  the  case  just  referred  to 
that  the  circuit  judge  reached  the  conclusion  that  the  city  was  not 
liable  in  the  present  cause.  The  particular  duty  of  keeping  the 
streets  in  repair  was  enjoined  on  the  municipal  authorities  of 
Wetumpka  in  express  terms.  Ample  authority  to  raise  the  means 
of  doing  so  was  conferred  upon  them,  while  the  inhabitants  of  the 
town  were  at  the  same  time  expressly  exempted  from  working  on 
the  public  roads  of  the  county.  Some  stress  was  laid  by  the  court 
on  these  facts,  and  the  case  did  not  require  more  to  be  said  than  the 
court  did  say,  to  wit:  ^  Where  a  particular  duty  is  positively  enjoined 
and  DO  discretion  is  vested  in  the  corporation  as  to  whether  it  will 
or  will  not  perform  it,  *  *  .  *  and  having  the  means  for 
performing  this  duty  the  corporation  willfully  or  negligently  fails  to 
perform  it,  in  consequence  of  which  failure  an  extraordinary  injury 
happens  to  an  individual,  we  see  no  reason  why  an  action  will  not 
lie  as  well  against  it  as  against  an  individual  for  a  similar  omission 
of  duty  that  works  an  injury  to  another.**     24  Ala.  121 

But  the  court  did  not  say  that  it  was  only  in  such  a  case  that  a 
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muDicipal  corporation  would  be  liable  to  one  so  injured.    The  sub- 
ject has  been  studied  and  the  judicial  decisions  in  respect  to  it 
examined,  and  the  results  expressed  in  carefully  considered  language 
by  Judge  Dillon  in  his  excellent  work  on  Municipal  CorporationB. 
After  showing  that  the  same  law  is  not  applicable  to  counties  and 
their  subdivisions,  called  in  New  England  *^  towns,**  and  lik«  quad 
coi'porations,  he  says  (§  789):  "It  may  be  fairly  deduced,  from  the 
many  cases  on  this  subject  referred  to  in  the  notes,  that,  in  the  absence 
of  an  express  statute  imposing  the  duty  and  declaring  the  liability, 
municipal  corporations  proper,  having  the  powers  ordinarily  confer- 
red upon  them  respecting  bridges,  streets  and  sidewalks  within  their 
limits,  owe  to  the  public  the  duty  to  keep  them  in  a  safe  condition 
for  use  in  the  usual  mode  by  travelers,  and  are  liable  in  a  civil  action 
for  special  injuries  resulting  from  neglect  to  perform  this  doty. 
Such  a  duty  and  liability  are  considered  to  exist  without  a  positive 
statute  when   the  following  conditions  concur:     I.  The   place  in 
question,  whether  bridge,  sidewalk  or  street,  must  be  one  tohich  U 
is  the  duty  of  the  corporation  to  rqmir  or  keep  in  a  safe  conditian  ; 
and  this  duty  (to  keep  in  repair),  if  not  specifically  enjoined,  mn^t 
arise  upon  a  just  construction  of  the  charter  or  statutes  applicable 
to  the  corporation.     2.  This  duty  or  burden  must  appear,  upon  a  fair 
view  of  the  charter  or  statutes,  to  be  imposed  or  rest  upon  the  munic- 
ipal corporation  as  such^  and  not  upon  it  as  an  agency  of  the  State 
or  upon  its  ofScers  as  independent  public  officers.     (This,  however, 
in  general,  appears  sufficiently  when  the  municipality  sought  to  be 
made  liable  exists  under  a  special  charter  or  general  act  which  con- 
fers upon  it  peculiar  powers  and  privileges  as  respects  streets,  their 
control  and  improvement,  not  possessed  throughout  the  State  at 
large  under  the  general   enactments    concerning  ways.)     3.   The 
power  to  perform  the  duty  of  maintaining  the  streets  in  a  safe  condi- 
tion by  authority  to  levy  taxes  or  impose  local  assessments  for  the 
purpose,  must  be  (as  it  almost  always  is)  conferred  upon  the  cor- 
poration.        *         *         *         Where  the  duty  to  repair  is  not 
specifically  enjoined,  and  an  action  for  damages  caused  by  defective 
streets  is  not  expressly  given,  still  both  the  duty  and  liability,  if 
there  be  nothing  in  the  charter  or  legislation  to  negative  the  infer- 
ence, has  often  and  in  our  judgment,  properly  been  deduced  from 
special  powers  conferred  upon    the    corporation  to  open,  grade, 
improve  and  exclusively  control  public  streets  within  their  limits, 
and  from  the  means  which  by  taxation  and  local  assessments,  or 
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both,  the  law  places  at  its  disposal  to  enable  it  to  discharge  tUui 
duty.* 

These  long  extracts*  are  made  because  of  the  evident  pains  taken 
by  the  learned  author  to  state  the  doctrine,  which  is  the  result  of 
the  decisions  on  the  subject  in  its  exact  extent  and  with  its  jnst 
qualifications,  in  words  selected  with  a  judicial  care  for  accuracy. 

In  the  case  of  Chicago  v.  RobhinSy  2  Black,  422,  in  the  Supreme 
Court  of  the  TTnited  States,  it  is  said:  *^It  is  well  settled  that  a  munic- 
ipal corporation  having  the  exclusive  care  and  control  of  the  streets 
is  obliged  to  see  that  they  are  kept  safe  for  the  passage  of  persons 
and  property,  and  to  abate  all  nuisances  that  may  be  dangerous; 
and  if  this  plain  duty  is  neglected  and  any  one  is  injured,  it  is  liable 
for  the  damages  sustained.  The  corporation  has,  however,  a  remedy 
over  against  the  party  that  is  in  fault,  and  has  so  used  the  streets  as 
to  produce  the  injury,  unless  it  was  also  a  wrong-doer.**  This  was  a 
case  in  which,  also,  a  person  was  injured  by  a  fall  that  might  have 
been  prevented  if  railings  had  been  put  up  by  the  property  holder 
who  had  caused  the  excavation  to  be  made. 

It  is  quite  plain,  upon  examining  the  provisions  of  the  charter  of 
lluntsville  in  the  light  of  the  law  as  above  set  forth,  that  the  city  is 
liable  for  all  the  damages  sustained  by  appellant  if  the  precipice 
referred  to  bad  existed  in  its  unguarded  and  dangerous  condition, 
within  observation  by  the  people  generally,  for  such  length  of  time 
as  must  have  enabled  it  to  be  known,  and  appellant  did  not  bring 
the  disaster  upon  himself  by  his  own  culpable  negligence  in  not 
avoiding  an  obvious  periL 

Tie  cireiiit  judge  erred  in  his  ruling  sustaining  the  demnrrer  and 
the  indflrment  must  be  reversed  and  the  cause  remanded. 
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Iked  qf  lands  hdd  adcerselff  toithaut  color  of  <l£(20— voftrnteiy 

A  conyeyanoe  of  lands  held  adyeraely,  under  claim  of  ownership,  thoi^h  with- 
out color  of  title»  is  void  as  against  the  holder,  and  this  applies  to  a  voluntaij 
•conveyance  by  a  parchaser  on  execution  sale. 

ACTION  to  recover  real  estate.    The  opinioD  sufficiently  statei 
the  case.    The  charges  asked,  and  referred  to  in  the  opinioiii 
«^ere  as  follows : 

^'4.  Before  the  plaintiffs  can  recover  in  this  action  they  mast 
sprove,  that  at  the  time  Walker  made  the  deed  to  them,  he.  Walker, 
'was  iu  the  possession  of  the  lot,  claiming  the  same,  or  exercising  acti 
*of  ownership  over  it ;  and  if  plaintiffs  have  failed  to  prove  this,  yoa 
vnust  find  for  the  defendant. 

'^  6.  It'  you  find  from  the  evidence,  that  at  the  time  the  marshal 
eold  the  lot  to  Walker,  Bernstein  was  in  the  possession  of  the  lot, 
«Ither  himself  or  by  his  tenant,  claiming  title.  Walker  did  not  pa^ 
chase  a  perfect  legal  title,  but  only  a  right  of  property  which  could 
l>e  reduced  to  possession  by  action,  and  Walker  could  not  convey  a 
^itle  to  plaintiffs  unless  he  reduced  the  lot  to  possession  before 
making  deed. 

^  1.  If  at  the  time  Walker  purchased  the  lot  sued  for  at  the  mar 
whaPs  sale,  Bernstein,  either  by  himself  or  tenant,  was  in  possession 
of  the  lot,  exercising  acts  of  ownership  over  it,  and  claiming  it  ai 
the  property  of  Bernstein,  then  Walker ^did  not  purchase  a  perfect 
title  but  only  a  right  of  property  which  could  be  reduced  to  posses* 
«ion ;  and  if  Walker  conveyed  the  lot  to  the  plaintiffs  while  it  was  io 
the  possession  of  Bernstein,  or  his  tenant,  the  deed  is  void  as  to 
l^ernstein,  and  you  must  find  for  the  defendant. 

*^  8.  If  Bernstein,  either  by  himself  or  his  tenant,  was  in  the  pott- 
session  of  the  lot  sued  for,  claiming  as  Bernstein's  property  and 
exercising  acts  of  ownership  over  it  at  the  time  the  marshal  sold  it 
to  Walker,  and  continued  such  possession  up  to  and  subsequent  to 
the  time  Walker  conveyed  the  property  to  the  plaintiffs  in  this  sniii 
then  the  deed  of  Walker  is  void  as  to  Bernstein,  and  yon  must  find 
for  the  defendant. 
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'^9.  If  at  the  time  Walker  purchased  the  lot  sued  for  at  the  mai^. 
shaPs  sale,  Bernstein,  either  by  himself  or  tenant,  was  in  possessioii 
of  Baid  lot,  asserting  bona  fide  claim  of  title  to  said  lot  and  exerciso 
ing  acts  of  ownership  over  it,  and  continued  such  possession  until 
the  commencement  of  this  suit,  and  Walker  conveyed  said  lot  to 
plaintiffs  without  reducing  the  lot  to  possession,  the  deed  is  void  aa 
to  Bernstein,  and  the  plaintiffs  cannot  recover  in  this  suit.** 

Brandon  db  Jonea^  for  appellant. 

Hwnes  <t  Gordon^  contra. 

Stone,  J.     (Omitting  other  matters.) 

It  is  contended  that  the  present  action  cannot  be  maintained^ 
because  plaintiffs'  deed  from  Walker  —  the  title  they  rely  on  —  waa 
executed  while  the  lots  in  controversy  were  adversely  held  and 
occupied  by  defendant,  under  claim  of  right.  Charges  4,  5,  7^ 
8  and  0,  seek  to  raise  this  question.  It  is  fairly  presented  in  the  last 
foar,  if  the  facts  of  this  case  justify  the  application  of  the  principle. 
The  admitted  facts  on  which  this  question  arises,  are —  that  Walkei 
purchased,  at  the  marshal's  sale,  not  for  himself  or  in  his  own  rights 
bat  in  trust  for  Mrs.  Chapman,  mother  of  the  plaintiffs.  The  money 
and  means  with  which  the  purchase  was  made,  were  furnished  by 
Reuben  Chapman,  her  husband,  and  the  title  was  made  to  Walker^ 
10  trust  for  Mrs.  Chapman,  at  the  request  of  Mr.  Chapman.  Walker 
neither  paid,  nor  incurred  liability  to  pay,  any  money;  and  the 
record  fails  to  inform  us  for  what  purpose  the  title  was  taken  in 
him,  instead  of  Mrs.  Chapman.  Mrs.  Chapman  soon  afterwards 
died,  leaving  the  title  in  Walker;  and  soon  after  this  Walker  con- 
veyed, by  quit-claim,  all  the  interest  he  had  in  the  lands,  to  the 
plaintifib,  reciting,  substantially,  the  above  facts,  and  that  the  title 
was  conveyed  to  the  heirs  of  Mrs.  Chapman,  at  the  request  of  Reuben 
Chapman,  and  the  said  Reuben  indorsed  on  the  deed  his  written 
assent  to  such  conveyance.  This  conveyance,  it  is  alleged,  is  obnox* 
iouB  to  the  charge  of  maintenance,  and  therefore,  inoperative  to 
convey  the  title.  The  testimony  tends  to  show,  that  at  the  time 
this  conveyance  was  made,  Bernstein,  by  his  tenant,  was  in  possession 
of  the  land  sued  for,  and  asserted  ownership  and  dominion  over  it ; 
and  it  is  contended  that  the  conveyance  was  nothing  more  than  a 
transfer  of  a  right  to  sue,  and  therefore,  it  will  not  support  an  action. 
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Against  this  view  it  is  answered,  that  Walker  had  no  interest  in 
the  premises  —  held  the  title  in  the  nature  of  a  naked  trust ;  was 
compellable  in  equity  to  convey  the  title  to  Mrs.  Chapman,  his  cestui 
que  trust;  that  in  conveying  title  to  her  heirs-at-Iaw,  she  being  dead, 
he  voluntarily  did  only  what  equity  would  have  compelled  him  to 
do;  that  equity  approves  and  regards  as  well  done,  that  which  ought 
to  have  been  done;  and  that  therefore  this  conveyance  does  not 
fall  within  the  influence  of  the  rule  against  maintenance.  To  this 
it  is  replied  that,  by  the  death  of  Mrs.  Chapman  -:-  intestate,  so  far 
as  we  know  —  Reuben  Chapman,  her  surviving  husband,  became 
entitled  to  a  life  estate  in  the  premises  in  controversy ;  and  that 
the  deed  of  Walker  to  plaintiffs,  made  as  it  was  by  the  *'  written 
request,^  and  under  the  ^^instruction  and  direction"  of  Reuben 
Chapman  indorsed  on  the  deed,  is  more  than  a  mere  execution  of 
what  equity  would  have  compelled  him  to  do ;  that  it  is  a  convey- 
ance to  them  of  the  life  estate  of  said  Chapman  which  they  did  not 
previously  own,  either  legally  or  equitably,  and  that  therefore  the 
deed  was  but  a  transfer  of  a  right  to  recover  the  property  by  suit 
which  has  all  the  qualities  of  maintenance. 

The  question  we  are  required  to  decide  is  founded  on  a  very 
ancient  doctrine,  partly  common  law  and  partly  statutory.  In  Coke 
upon  Littleton,  369  a,  it  is  said  *'  that  feoffments  made  for  mainte- 
nance shall  be  holden  for  none  and  of  no  value,  so  as  Littleton  potteth 
his  case  at  the  common  law;  «  «  *  \^j^^  some  have  said 
the  feoffment  is  not  void  between  the  feoffer  and  feoffee  but  to  him 
that  hath  right.''  This  author  adds,  speaking  of  the  statute  of 
32  Henry  8,  ch.  9:  ''Since  Littleton  wrote,  there  is  a  notable  statute 
made  in  suppression  of  the  causes  of  unlawful  maintenance  (which 
is  the  most  dangerous  enemy  that  justice  hath),  the  effect  of  which 
statute  is,  first,  that  no  person  shall  bargain,  buy  or  sell  or  obtain 
any  pretended  rights  or  titles;  secondly,  or  take,  promise,  grant  or 
covenant  to  have  any  right  or  title  of  any  peraon,  in  or  to  any  lands, 
tenements  or  hereditaments;  but  if  such  person  which  so  shall  bar- 
gain, etc.,  their  ancestors,  or  they  by  whom  he  or  they  claim  the 
same,  have  been  in  possession  of  the  same  or  of  the  reversion  or 
remainder  thereof,  or  taken  the  rents  or  profits  thereof  by  the  space 
of  one  whole  year,  etc.,  upon  pain  to  forfeit  the  whole  value  of  the 
lands,  etc.,  and  the  buyer  or  taker,  etc.,  knowing  the  same  to  forfeit 
also  the  value  ;  thirdly,  provided  that  it  shall  be  lawful  for  any 
person  being  in  lawful  jiossession  by  taking  of  the  yearly  farm,  rcntA 
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or  profits,  to  obtain  and  get  the  pretended  right  or  title,  etc.,  of 
any  lands  whereof  he  or  they  shall  be  in  lawful  possession."  So,  in 
Cro.  Eliz.  445,  Vpton  v.  Bassett^  the  coart  said:  '*  A  feoffment  upon 
maintenance  or  champerty  is  not  void  against  the  feoffer  bnt  against 
him  who  hath  right.^ 

It  is  manifest  that  this  doctrine  of  the  common  law,  emphasized 
and  made  more  efficient  by  statute,  had  its  origin  in  the  feudal  times 
when  feudal  barons  exercised  power  and  authority  over  their  vassals 
and  over  the  machinery  of  civil  government  only  subordinate  to  the 
will  of  an  arbitrary  king.  The  necessity  for  such  legislation  does  not 
exist  in  this  country  of  free  constitutions  as  it  did  in  England  when 
the  haughty  feudal  lords  governed  within  their  sub-dominions  with 
despotic  rule,  and  frequently  made  war,  and  often  successfully,  upon 
their  own  sovereigns.  Hence  the  forfeitures  and  the  denial  of  the 
right  to  aid  a  suitor  by  money  or  advice  in  prosecution  or  defense  of 
his  rights  have  never  been  engrafted  on  our  jurisprudence.  But  two 
of  the  principles  of  the  common  law  and  English  statute,  noted 
above,  have  been  adjudged  to  be  of  force  in  this  State:  First,  cham- 
perty, not  necessary  to  be  considered  here  (see  1  Brick.  Dig.  334) ; 
second,  a  denial  of  the  right  to  sell  or  buy  real  or  personal  property, 
the  right  to  which  exists  only  in  action  and  to  maintain  a  suit  in  the 
name  of  the  purchaser.  This  is  treated  as  a  species  of  maintenance 
and  is  everywhere  adjudged  to  be  a  complete  bar  to  a  suit  by  the 
piTchaser  to  recover  such  property  or  damages  for  tortious  injuries 
done  to  it.  Damages  caused  by  torts  cannot,  in  the  ordinary  accepta- 
tion of  the  term,  be  the  subject  of  private  bargain  and  sale. 

In  PrycT  v.  JSutler,  9  Ala.  418,  this  court  said:  **  The  right  acquired 
by  Bullard,  who  purchased  at  the  sale  made  under  the  mortgage,  was 
a  right  to  recover  the  lot  by  suit  if  the  possession  was  in  another  and 
the  possession  was  withheld.  This  right  to  sue  he  could  not  transfer 
to  another.  It  is  an  ancient  doctrine  of  the  common  law  that  noth* 
ing  which  lies  in  action,  entry  or  re-entry  can  be  granted  over.**  To 
the  same  effect,  see  Dexter  v.  Nishony  6  Ala.  68;  Abercrombie  v 
Baldwin^  15  id.  863;  AbemcUhy  v.  Boazmafiy  24  id.  189;  Damd  /. 
Shepard^  40  id.  687;  Hinea  v.  Chancef/j  47  id.  637;  see,  also,  this 
point  in  Coleman  v.  JRdir^  22  Ala.  596;  see,  also,  Gibson  v.  Shearer^ 
1  Mur.  114;  Hddley  v.  Qeiger,  4  Halst.  225;  WUliams  v.  Hogan^ 
Meigs,  Tenn.  187;  Alien  v.  Smithy  1  Leigh,  231;  Martin  v.  Pace^  6 
Ulackf.  99 ;  Dubois  v.  Marshall^  3  Dana,  336 ;  Jackson  v.  Demont^  9 
Jolins.  5o;  Van  Jloesen  v.  Benham^  15  Wend.  164;  Rawlo  on  Cove- 
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Dant9,  65.  And  it  ia  settled  in  this  State  that  to  avoid  a  deed  tho« 
made  by  one  oat  of  possession,  it  is  enough  if  there  be  one  in  adverse 
possession  exercising  acts  of  ownership  and  claiming  to  be  rightfallr 
in  possession.  Color  of  title  is  not  necessary.  On  the  subject  of 
transfer  of  mere  rights  to  sue,  see  1  Chitty's  PI.  17,  66;  1  Add.  on 
Cont.  §  267. 

In  Tyler  on  Ejectment,  commencing  at  page  985,  is  a  pretty  fnlt 
discussion  of  this  doctrine.  He  states  it  as  '*  a  general  rule  of  the 
common  law  that  a  conveyance  of  land  by  a  person,  against  whom  it 
was  adversely  held  at  the  time  of  making  it,  is  absolutely  void ;  an<) 
the  reason  of  this  rule,  according  to  an  ancient  authority,  is  'for 
avoiding  of  maintenance,  suppression  of  right  and  stirring  up  of 
suits,'  and  therefore,  nothing  in  action,  entry  or  re-entry,  can  be 
granted  over.''  Ahsolvtdy  void  is  too  strong  a  phrase.  Such  con- 
veyance is  good  and  binding,  at  least  by  way  of  estoppel,  between 
the  parties.  The  same  author  remarks,  citing  many  authorities,  that 
**  BO  far  as  the  law  declares  that  a  conveyance  by  a  person  out  of 
pOBisession,  where  the  land  is  held  adversely  to  the  grantor,  is  void, 
thb  rule  is  quite  generally  recognized  in  all  the  American  States." 

In  White  &  Tudor's  Leading  Cases,  4th  Am.  ed.,  vol.  2,  part  2, 
page  1631,  is  a  very  full  discussion  of  the  doctrine,  English  and 
American.  It  is  there  said:  "The  rule,  that  land  held  adversely 
shall  not  be  granted,  was  too  deeply  fixed  in  the  common  law  to 
yield  to  the  novel  doctrine,  that  rights  of  action  are  not  less  objecti 
of  commerce  than  rights  attended  with  possession;  and  the  assign* 
ment  of  a  right  of  entry,  or  a  contract  made  in  consideration  of  sncb 
transfer,  is  still,  in  many  of  the  States,  invalid."  The  annotators 
eits  many  authorities  in  support  of  this  proposition,  and  amonz 
others,  Poe  v.  Davis^  29  Ala.  676;  an  opinion  by  Chief  Justice 
Chilton,  in  which  he  places  the  doctrine  against  champerty  and 
maintenance  on  very  elevated  ground.  Among  other  strong  expres- 
sions found  in  Ch.  J.  Chilton's  opinion,  is  the  following,  quoted  from 
Lord  Abingeb,  in  Prosser  v.  EdwardSy  1  Tounge  &  Col.  484:  "All 
our  cases  of  maintenance  and  champerty  are  foun  Jed  on  the  princi- 
ple that  no  encouragement  should  be  given  to  litigation  by  the 
introduction  of  parties  to  enforce  those  rights  which  others  are  not 
disposed  to  enforce."  Commenting  on  ja  wlaxation  of  the  doctrine 
which  will  be  found  referred  to  in  Tyler  on  Ejectment,  and  White  k 
Tudor's  Leading  Cases,  supra^  Ch.  J.  Chilton  said:  "Some  of  the 
recent   casps  '^o,   indeed,   relax    the  rules  which    have  heretofore 
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obuined;  bnt  we  apprehend,  when  fully  considered,  they  do  not  go 
the  length  of  breaking  down  the  barrier  which  the  wisdom  of  ages 
ha9  erected  against  the  perversion  of  the  cause  of  justice  by  opening 
a  door  for  strangers  to  come  in  and  interfere  in  suits  in  which  they 
have  no  interest  aside  from  the  agreement  they  may  make  to  main- 
tain them.'' 

The  language  of  the  New  York  statute  is:  ^  Every  grant  of  lands 
shall  be  absolutely  void,  if,  at  the  time  of  the  delivery  thereof,  such 
lands  shall  be  in  the  actual  poRsession  of  a  person  claiming  under  a 
title  adverse  to  that  of  the  grantor."  It  will  be  observed  that,  under 
this  statute,  the  adverse  holding,  to  avoid  a  conveyance  made  by 
one  out  of  possession,  must  be  under  a  title.  Adverse  holding  under 
claim  of  ownership  is  not  enough.  The  claim,  to  avail,  must  be 
under  some  specific  title.  Under  this  statute,  the  rulings  in  that 
State  have  somewhat  relaxed  the  rule.  See  Crary  v.  Qoodman^ 
22  N.  Y.  170;  lAxetfrty  y.  Moore^  33  id.  668;  Limngston  v.  Peru  Iron 
Co.,  9  Wend.  511.  In  Requa  v.  Holmes^  26  N.  Y.  388,  and  TTiaU^ 
himer  v.  Brinekerhoff,  3  Cow.  623,  the  relaxation  of  the  rule  is  car^ 
ned  to  a  doubtful  length.  Our  rulings  have  been  steadfast  and  uni- 
form, and  have  maintained,  throughout,  that  there  can  be  no  action 
maintained  by  a  transferree  of  the  title,  against  one  in  possession, 
claiming  adversely,  at  the  time  of  the  transfer.  The  principle,  with 
aii,  rests  on  the  common  law,  and  does  not  require  that  the  adverse 
holder  shall  claim  under  a  specific  title;  sufficient  that  he  is  in  pos- 
aession,  asserts  the  right  to  retain  the  possession,  and  that  his  claim 
ia  adverse  to  that  of  plaintiff's  grantor. 

It  will  be  observed,  in  the  many  cases  on  this  question,  we  do  not 
encounter  the  expressions  vendor,  or  purchaser,  except  in  contradis- 
tinction to  a  transmission  of  title  by  descent.  The  latter  change  of 
title  is  effected  by  the  law  and  does  not  fall  within  the  rule.  Con- 
veyance, grant,  deed,  transfer;  these  are  the  words  we  meet  with. 
The  right  to  sue  cannot  be  conveyed,  transferred  or  granted  to 
another,  is  the  language  of  the  courts.  Such  is  the  language  employed 
in  oar  adjudged  cases. 

In  the  case  of  Clay  v.  WyaU,  6  X  J.  Marsh.  583,  Green  Clay,  in 
eonsideration  of  tlOO,  and  natural  love  and  affection,  conveyed  to 
his  sons  various  tracts  of  land.  Part  of  the  land  so  conveyed  was, 
at  the  time,  in  tho  adverse  possession  of  Wyatt,  against  whom  an 
action  of  ejectment  was  instituted,  by  the  sons.  The  court  said : 
"Tliat  the  deed  is  void,  so  far  as  it  may  operate  upon  the  land  ic 
Vol.  XXXI— 8 
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the  adverse  possession  of  Wyatt,  according  to  the  literal  meaning  of 
the  act,  is  too  plain  to  admit  of  any  doubt.  But  it  is  contended, 
that  such  a  deed  as  the  present,  being  obviously  intended  by  the 
grantor  for  the  advancement  of  his  children,  does  not  come  within 
the  spirit  of  the  act,  and  that  the  legislature  used  the  word  purchase 
in  its  popular,  and  not  in  its  technical  sense;  wherefore  it  is  insisted 
that  the  deed  is  not  void.  The  principal  object  of  the  legislature,  in 
passing  the  act  in  question,  was  to  protect  the  occupants  of  land.  A 
father  might  have  claims  which  he  would  be  unwilling  to  litigate  in 
his  own  name,  because  of  his  liability  for  costs,  and  which  he  would 
willingly  transfer  to  a  son,  a  nephew  or  a  cousin,  in  consideration 
of  natural  love,  and  afford  him  an  opportunity  to  profit  by  the  liti- 
gation. Such  a  transaction  would  tend  to  defeat  the  main  object  of 
the  legislature,  which  was  to  throw  obstacles  in  the  way  of  assert- 
ing doubtful  rights,  to  the  prejudice  of  occupants;  and  hence  we 
think  the  policy  of  the  act  includes  voluntary  oonveyances,  as  well 
as  those  founded  on  valuable  considerations."  This  asserts  a  sound 
rule,  and  gives  sound  reasons  in  support  of  it. 

In  the  present  record,  according  to  the  agreed  facts,  at  the  death 
of  Mrs.  Chapman,  Mr.  Chapman,  her  husband,  became  entitled  to  a 
life  estate  in  the  property  in  controversy.  The  conveyance  by  Walker 
to  the  plaintiffs,  made  by  the  procurement  and  direction  of  Chapman, 
is  the  equivalent  of  a  conveyance,  by  the  latter,  of  a  life  estate  in  the 
premises,  for  that  was  the  quantum  of  his  interest.  That  life  estate, 
so  long  as  Chapman  lived,  was  the  only  right,  outside  of  Walker, 
the  trustee,  which  could  litigate,  at  the  time,  the  right  to  the  prop- 
erty. That  right,  and  the  legal  title  transferred  to  them  by  Walker's 
deed,  constitute  plaintiffs'  sole  right  to  maintain  this  suit.  These 
being  the  facts,  if  at  the  time  Walker  made  his  deed,  Bernstein,  or 
his  tenant,  was  in  adverse  possession,  claiming  right  to  such  posses- 
sion, then  plaintiffs  cannot  maintain  this  suit.  The  eighth  charge 
asked  should  have  been  given. 

For  the  single  error  above  pointed  out,  the  judgment  of  the  Circoit 
Court  is  reversed,  and  the  cause  is  remanded. 

[Omitting  a  minor  remark] 

Brickbll,  C.  J.,  not  sitting,  having  been  of  oounseL 
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k  broker,  who  had  been  aocostomed  to  buy  silYer  on  aooount  of  a  bank^^waa 
faittracted  by  the  bank  to  make  a  certain  purchase  of  silver  on  its  aeoonnt, 
md  as  he  had  no  funds,  the  bank  certified  Ids  check  drawn  on  the  bank,  and 
delivered  it  to  him.  He  did  not  buy  the  silver,  but  used  the  check  for  his 
own  purposes.  BM^  tliat,  if  he  received  the  check  with  the  intention  of  so 
appropriating  it,  he  was  guilty  of  larceny. 
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'J 
D.  Jl  Murphy^  for  appellant. 


Oto.  B.  MerriU^  for  respondent. 

Wallacb,  C.  J.  The  prisoner  having  been  found  gailty  by  the 
jury  of  the  offense  of  grand  larceny,  in  stealing  a  certified  check, 
alleged  in  the  indictment  to  have  been  the  property  of  "  The  Anglo- 
California  Bank  (Limited),"  a  corporation  existing  and  doing  business 
in  that  name,  was  awarded  a  new  trial  by  the  court  below,  and  this 
appeal  is  prosecuted  by  the  people  from  the  order  granting  the  new 
trial. 

The  motion  was  based  upon  many  grounds,  but  a  careful  examina* 
tion  of  the  rerord  discloses  that,  with  the   exception    of  the   one 
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which  will  be  presently  considered,  none  of  them  find  any  support 
in  point  of  law  or  fact,  and  they  will  not,  therefore,  be  farther 
noticed. 

The  indictment  alleges  that  the  prisoner  did  feloniously  steal, 
take,  and  carry  away  a  certain  written  instrument,  the  property  of 
the  bank,  which  written  instrument  was  in  the  words  and  figure! 
following  • 

**No.  284.]  San  Francisco,  February  19,  1878. 

''The  Anglo-California  Bank  (Limited)  — Pay  to  cash,  or  bearer, 
twenty  thousand  dollars  (120,000),  gold. 

"  6ko.  W.  Abbott. 

"Certified  February  19,  1878.     G.  Grant,  TeUer.^ 

And  the  principal  point  made  at  bar,  and  upon  which  it  ia  under- 
stood that  the  court  below  granted  the  new  trial,  is  that  it  did  not 
sufficiently  appear  at  the  trial  that  the  instrument  set  forth  in  the 
indictment,  as  the  subject  of  the  larceny,  was  the  property  of  the 
Anglo-California  Banlc 

The  circumstances  shown  at  the  trial  were,  that  on  the  day  of  the 
date  of  the  instrument  set  forth  in  the  indictment,  the  prisoner, 
who  had  been  accustomed,  for  some  two  years  next  theretofore,  to 
act  as  the  broker  of  the  Anglo-California  Bank  in  the  purchase 
of  silver  for  its  use  in  its  business,  stated  to  the  cashier  of  the 
bank  that  he,  the  prisoner,  could  buy  a  certain  amount  —  some 
$20,000  —  of  silver  from  the  firm  of  Hodge  <fe  Co.,  and  was  there- 
npon  instructed  by  the  cashier  to  make  the  purchase.  For  the 
purpose  of  providing  the  money  to  be  used  by  the  prisoner  in 
effecting  the  transaction,  the  prisoner  immediately  drew  the  check 
set  forth  in  the  indictment,  which  was  thereupon  certified  by  the 
bank  in  the  usual  form,  and  delivered  to  the  prisoner,  who  took  it 
away  with  him,  for  the  ostensible  purpose,  upon  his  part,  of  using  it  in 
the  proposed  purchase  of  silver  for  the  bank;  but  on  the  same  daj 
he  used  il  in  a  purchase  upon  his  own  account  from  the  Nevada 
Bank,  of  some  t20,000  and  upwards  in  currency.  The  prisoner 
thereupon  fled  the  country  with  the  proceeds,  or  most  of  the  proceeds 
of  the  check,  being  the  currency  so  purchased  by  him,  but  was  sub- 
sequently arrested  at  Acapulco  and  returned  to  this  State.  The 
Nevada  Bank  subsequently  demanded  and  received  from  the  Anglo- 
California  Bank  the  amount  of  the  check  in  due  course. 

It  may  be  conceded,  as  claimed  for  the  prisoner,  that  a  mere  check 
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dnim  agUDSt  the  funds  of  the  drawer  is  not  the  subject  of  larceny 
by  the  latter;  for  while  it  remains  in  his  hands,  it  is  his  property. 
If  the  check  be  found  in  the  hands  of  the  bank,  it  is  presumptively 
to  be  considered  as  having  been  paid  out  of  the  funds  of  the  drawer 
previously  deposited  with  the  bank«  If  it  however  be  an  overdraft, 
or  its  payment  an  advance  made  by  the  bank  to  the  drawer,  the 
bank  may  show  that  fact.  In  either  case,  the  check  may  be  said  to 
be  the  property  of  the  drawer.  In  the  former  case  the  bank  has  the 
right  to  retain  the  possession  of  the  check  until  it  has  obtained,  in 
tome  way,  the  acknowledgment  of  the  drawer  that  the  bank  has 
rightfully  paid  the  amount  out  of  the  fund  of  the  drawer  on  deposit 
with  the  bank.  This  is  ordinarily  effected  by  the  balancing  of  the 
bsnk  book  of  the  drawer — which  constitutes  a  statement  of  the 
drawer's  account  with  the  bank  —  when  the  check  is  usually  returned 
to  the  drawer.  In  the  latter  case  —  that  is,  when  the  check  repre- 
wnts  an  overdraft  —  the  bank  may  rightfully  retain  the  check  in  its 
possession,  as  part  of  the  evidence  of  its  claim  against  the  drawer 
for  repayment,  until  the  indebtedness  is  discharged.  But  we  think 
that  it  cannot  be  maintained  that  the  check  mentioned  in  the  indict- 
ment was,  in  any  sense,  the  propeity  of  the  prisoner.  When  it  was 
appropriated  by  the  prisoner,  it  bore  upon  its  face  the  acceptance 
of  the  bank  npon  which  it  had  been  drawn.  This  acceptance 
amounted  to  an  unconditional  undertaking  upon  the  part  of  the 
bink  to  pay  to  the  holder  the  sum  named  in  the  check.  It  amounted, 
in  this  form,  to  an  absolute  promise  upon  the  part  of  the  bank  — 
the  acceptor — to  pay  to  the  holder,  irrespective  of  the  actual  con« 
dition  of  the  drawer's  account  with  the  bank.  This  is  the  rule  by 
which  the  rights  of  an  innocent  holder  of  the  certified  check  would 
be  determined.  But  as  between  the  accepting  bank  and  the  prisoner 
in  this  case,  the  certified  check  did  not  create  such  an  obligation  in 
favor  of  the  latter,  nor  any  obligation  to  pay  to  him,  or  on  his 
ioconnt,  or  for  his  benefit.  The  check  had  not  been  drawn  against 
the  fnnds  of  the  prisoner  in  the  bank  (he  had  none),  nor  was  it  an 
overdraft,  or  intended  by  the  parties  as  an  advance  to  the  prisoner  • 
it  was,  in  effect,  merely  a  check  drawn  by  the  bank  upon  itself  for 
its  own  business  purposes,  and  intrusted  by  it  to  the  prisoner,  to  be 
•pplied  to  those  purposes.  As  between  the  prisoner  and  the  bank, 
the  certified  check,  while  it  remained  in  the  hands  of  the  prisoner, 
was,  therefore,  the  property  of  the  bank  only  —  as  much  so  as  if 
it  had  been  in  the  hands  of  its  messenger,  or  other  servant  ot 
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employee,  who  had  been  intrusted  with  it  by  the  bank  for  a  designated 
purpose.  In  such  a  case,  if  the  servant  or  employee  should  take 
the  custody  of  the  accepted  check,  animo  fwrandi^  the  taking  would 
amount  to  a  larceny  of  the  property  of  the  bank  within  the  intent 
ot  the  statute,  and  to  this  effect  the  jury  were  correctly  instructed 
by  the  learned  judge  of  the  court  below.  Under  this  instruction, 
tlie  jury  found  the  prisoner  guilty;  and  the  circumstances  appearing 
at  the  trial,  wholly  uncontradicted,  fully  support  the  verdict. 

The  order  awarding  a  new  trial  is,  therefore,  reversed,  and  the 
cause  remanded  to  the  court  below,  with  directions  to  proceed  to 
judgment  on  the  verdict. 


Fabubs  and  Mbbchants'  Bank  ▼•  Dowmnr. 
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A  director  of  a  bank  loaned  the  moneys  of  the  bank  on  a  note  running  to  tht 
bank  at  a  stipulated  rate  of  interest,  but  on  a' secret  agreement  with  the  bor 
rowers  that  he  should  participate  in  the  profits  of  lands  to  be  purchased  wiUi 
the  moneys.  HMt  that  he  was  bound  to  surrender  those  acquired  profits  to 
the  bank.  . 

ACTION  to  charge  the  defendant  as  trustee.    The  opinion  states 
the  facts.    The  plaintiff  had  judgment  below. 

Brunaon^    JScutman   Jb    Oraves   and   «7bAn   IL  MoOowuM^  for 

appellant. 

OlasseU^  Chapman  A  Smiths  and  Thorn  Jb  Bom,  for  respondent 

Wallace,  C.  J.  T^e  complaint  filed  in  this  action  seeks  to  charge 
the  defendant  John  6.  Downey,  as  trustee  of  the  plaintifi^  touching 
the  benefits  secured  to  the  defendant  by  the  terms  of  a  certain  con- 
tract between  the  latter  and  Melchert  and  linderfeldt. 

The  circumstances  appearing  are  that  these  persons  had  purchased 
the  "  Wilhart  Tract ''  of  land  situate  in  the  city  of  Los  Angeles,  upon 
which  they  had  payments  to  make.  They  had  also  agreed  to  sell  s 
portion  of  the  same  tract  to  the  "  Pioneer  Building  Lot  Association 
of  East  Los  Angeles  '^  at  a  considerable  advance  upon  the  price  tbey 
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had  agreed  to  pay  to  the  Wilharte.  Id  order  to  provide  tbemselvea 
with  money  to  pay  to  the  Wilharta  they  applied  to  Childs,  who  was 
one  of  the  directors  of  the  banking  corporation,  plaintiff  here,  but 
without  success.  At  the  instance  of  Melchert  and  Lindenfeldt, 
Chiids  brought  the  matter  to  the  attention  of  the  defendant,  who 
was  another  director  of  the  banking  corporation,  plaintiff  here,  and 
at  the  time  acting  as  its  president,  and  these  two  agreed  to  furnish 
the  sum  required  upon  condition  that  they  should  become  pereonally 
interested  in  the  sale  to  be  made  to  the  Pioneer  Building  Lot  Asso- 
ciation to  the  extent  of  one-third  of  the  net  profits.  The  loan  was 
accordingly  made  and  a  note  therefor  taken,  bearing  interest  at  the 
rate  of  one  and  one-quarter  per  cent  per  month  running  on  its  face 
to  the  bank,  and  executed  by  Melchert  and  Lindenfeldt  as  makers. 
The  bank  subsequently,  and  upon  ascertaining  the  existence  of  this 
agreement,  claimed  to  be  entitled  to  its  benefits  and  demanded  of 
Childs  and  the  defendant  Downey  that  they  assign  to  it  the  agree- 
ment and  all  benefits  derived  or  to  be  derived  thereunder. 

Childs  complied  with  the  demand  and  executed  the  required  assign- 
ment but  the  defendant  refused,  whereupon  this  action  was  brought. 
Tlie  court  below  gave  judgment  for  the  plaintiff  in  accordance  with 
the  prayer  of  the  complaint,  from  which  judgment,  and  from  an  order 
subsequently  entered  denying  his  motion  for  a  new  trial,  the  defend 
ant  has  brought  this  appeal 

The  controversy  between  the  parties  involves  the  right  to  the 
one-sixth  of  the  profits  of  the  land  transaction  already  referred  to. 
These  profits  constitute  the  bonus  which  the  defendant  attempted 
tc  secure  to  himself,  to  the  exclusion  of  the  other  stockholders,  in 
making  the  loan  of  the  money  of  the  bank. 

Upon  well-settled  principles  governing  courts  of  equity  the  defend- 
ant cannot  be  permitted  to  retain  these  profits  for  himself.  They 
constitute  part  of  the  consideration  which  the  borrowers  paid,  or 
agreed  to  pay,  in  obtaining  the  loan,  and  are  as  clearly  the  property 
of  the  corporation  as  is  the  interest  accrued  and  stipulated  to  be 
paid  on  the  face  of  the  note  itself.  In  making  the  loan  the  defend- 
ant was  acting  as  a  director  —  the  president  —  of  the  corporation, 
plaintiff  here.  He  was  its  tntatee.  *'  The  officers  and  directors  of 
a  corporate  body  «  «  *  ^^^  trustees  of  the  stockholders, 
and  cannot,  without  being  guilty  of  fraud,  secure  to  themselves 
advantages  not  common  to  the  latter.**  Bigelow  on  Fraud,  248,  and 
€aaes  cited  in  note. 
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This  is  the  well-eettled  rule  and  the  f^eneral  language  of  the 
anthorities.  In  Kohler  v.  Black  River  FcUla  Iron  Company^  i 
Black,  721,  the  Supreme  Coart  of  the  United  States  say:  ^The 
directors  are  the  trustees  or  managing  partners,  and  the  stockholden 
are  the  oestuU  que  trust  and  have  a  Joint  interest  in  all  the  property 
and  effects  of  the  corporation,  and  no  injury  that  the  stockholders 
may  sustain  by  a  fraudulent  breach  of  trust  can,  upon  the  general  prin* 
ciples  of  a  court  of  equity,  be  suffered  to  pass  without  a  remedy.** 

The  law  will  not  permit  them  to  make  a  private  profit  for  them- 
selves in  the  discharge  of  their  official  duties ;  and  as  observed  by 
the  Court  of  Appeals  of  the  State  of  New  York,  in  Bow  v.  Brown^ 
66  N.  Y.  288,  *^  when  agents  and  others  acting  in  a  fiduciary  capacity 
understand  that  these  rules  will  be  rigidly  enforced,  even  without 
proof  of  actual  fraud,  the  honest  will  keep  clear  of  all  dealings  fail- 
ing within  their  prohibition,  and  those  dishonestly  inclined  will 
conclude  that  it  is  useless  to  exercise  their  wits  in  contrivances  to 
evade  it.'' 

Judgment  and  order  affirmed. 

Mr.  Justice  Cbockstt  expressed  no  opinioii. 
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Majobs  ▼•  Eybbtov. 

A  fohmtaiy  deed  from  hnabend  to  wife,  will  be  upheld  as  agaixnt  the  hnelMnd't 
iiein,  wbeie  the  gift  is  a  reasonable  provision  for  the  wife.* 


B 


ILL  for  partition  and  assignment  of  dower.    The  opinion  statei 
the  case. 


B.  B.  Smithy  for  plaintiff  in  error. 
Bufits  Ccpej  for  defendants  in  error. 

Sbsldok,  J.  This  was  a  bill  in  equity,  on  the  chancery  side  of 
the  Circuit  Court  of  Clay  county,  for  the  partition  and  assignment 
of  dower  in  some  sixty  acres  of  land. 

The  bill  charges,  that  in  May,  1874,  William  Howe  died  intestate, 
seized  of  the  lands;  that  he  left  Rebecca  Howe  (now  Rebecca  Majors), 
his  widow,  who  is  entitled  to  dower  in  the  lands,  also  six  children 
and  a  grandchild,  Eugene  Hicks;  that  said  children  were  each 
entitled  to  one-seventh  of  the  lands;  that  since  the  death  of  William 
Howe,  five  of  the  children  conveyed  all  of  their  interest  in  the  iande  • 

•To  nm«  effect,  AffWT.JHoMt  (86  Ind.  181).  0  Am.  Rop.  S79;  Aiyywr  f .  TfWICM  Qiatt.  «0i 
II  km  Sep.  aOB. 
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to  the  other  child,  Rebecca  Everton,  who  now  owns  the  andivided 
six-sevenths,  and  Eugene  Hicks  the  andivided  one-seventh  of  the 
lands,  subject  to  the  dower  of  the  said  Rebecca  Majors.  The  said 
Rebecca  Everton  and  Eugene  Hicks  are  the  complainants,  and 
Rebecca  Majors  the  defendant,  in  the  bill. 

The  bill  charges,  further,  that  William  Howe,  in  his  lifetime,  made 
a  deed  to  his  wife,  Rebecca  Howe  (now  Rebecca  Majors),  conveying 
to  her  the  lands;  that  the  deed  was  without  consideration,  and  void, 
being  executed  by  the  said  William  to  his  wife,  and  that  she  claims 
to  own  the  lands  in  fee,  under  the  deed;  that  said  William  Howe 
bought  the  lands  with  funds  derived  from  the  estate  of  Pauline  Har- 
rison, his  daughter,  and  sister  of  Rebecca  Everton;  that  said  Pauline 
Harrison  died  in  1870,  and  on  her  death-bed  made  the  request  that 
her  property  should  not  be  permitted  to  pass  to  Rebecca  Majors; 
that  said  Rebecca  Majors  now  occupies  a  homestead  worth  $1,200, 
purchased  with  the  money  of  said  William  Howe,  and  conveyed  to 
her,  to  which  complainants  make  no  claim. 

The  prayer  of  the  bill  is  for  partition  of  the  lands  between  the 
complainants,  and  the  assignment  of  her  dower  to  the  said  Rebecca 
Majors, 

The  Circuit  Court,  on  final  hearing  upon  bill,  answer,  replication 
and  evidence,  decreed  that  the  deed  to  Rebecca  Majors  was  void, 
tl'ai  she  was  entitled  to  dower  in  the  land,  and  that  the  complainants 
owned  the  land,  as  claimed  in  the  bill,  subject  to  the  dower,  and 
ordered  the  assisriiment  of  dower  to  the  defendant,  and  paitition 
between  the  complainants  as  found  entitled  by  the  decree.  Defend- 
ant brings  this  writ  of  error. 

The  answer  admits  that  the  only  consideration  of  the  deed  from 
William  Howe  to  the  defendant,  his  wife,  was  love  and  affection  for 
her. 

Such  a  deed  from  husband  to  wife  is  not  necessarily  void  in  equity. 
On  the  contrary,  courts  of  equity  not  unfrequently  uphold  such  deeds. 
Dale  V.  Lincoln^  62  III.  22,  is  a  case  where  such  a  deed  was  sustained 
in  equity  against  the  claim  of  a  grantee  of  the  heirs  of  the  husband; 
and  2  Story's  Eq.  Jur.  §  1374;  Shepard  v.  Shejyard^  7  Johua.  l>.  57; 
Jones  V,  Ohenstrairiy  10  Gratt.  259;  Hunt  v.  Johnson^  44  N.  T.  27; 
S.  C.J  4  Am.  Rep.  631,  were  referred  to  as  authorities  su^^^'^ting 
the  decision. 

The  gift,  here,  was  but  a  reasonable  provision  for  the  wils.  ITje 
proof  fails  to  show  that  the  land  was  bonght  by  Howe  w.  ch  xuDdi 
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derived  from  the  estate  of  Pauline  Harrison,  in  any  sense  that  would 

charge  it  with  the  character  of  a  trust.    The  only  claim  here  involved, 

as  against  the  deed,  being  that  of  the  heirs  at  law  of  the  husband, 

we  see  no  sufficient  reason  why  a  court  of  equity  should  interpose 

and  set  aside  the  deed;  but  we  view  it  as  a  case  where  the  deed 

should  be  upheld  in  equity. 

The  decree  will  be  reversed,  and  the  cause  remanded  for  further 

proceedings  consistent  with  this  opinion. 

Decree  reversed. 


Bradfobd  y.  Abbkix 
(^nLts.) 

Marrioffe — dicaree — an  9uit  of  insane  wife  hyfra/ud  of  AiM&ond 

A  djToroe  was  granted  in  a  suit  brought  in  the  name  of  an  insane  wife,  in  con- 
finement in  an  asylum  in  another  State.  On  a  bill  filed  on  her  behalf  to  set 
aside  the  divorce,  alleging  that  it  was  procured  by  the  fraud  of  the  husband, 
hild^  that,  whether  there  was  fraud,  in  fact  or  not,  the  law  would  presume 
fraud,  and  set  aside  such  a  divorce,  no  matter  by  whose  advice  it  was  obtained.  ^ 

BILL  to  set  aside  a  divorce.     The  opinion  states  the  facts.     The 
plaintiff  prevailed  below. 

/•  JK  JBiamiUf  for  appellant. 

&.  A^  JSjoemer^  for  appellee. 

Scott,  J.  In  1835,  Ann  M.  Bradford,  then  of  sound  mit^d,  wan 
married  to  George  A.  Bradford,  and  lived  many  years  with  him  as 
his  wife.  Among  the  principal  allegations  of  the  present  bill,  are 
that,  in  1853,  on  account  of  sickness,  both  mental  and  physical, 
superinduced  by  cruelty  and  neglect  on  the  part  of  her  husband,  she 
became  insane,  and  has  ever  since  so  remained ;  and  having  been 
abandoned  by  her  husband,  she  was,  by  her  friends,  placed  in  a 
hospital  for  the  insane  in  St.  Louis,  for  care  and  treatment;  that 
afterwards,  on  the  20th  of  September,  1858,  while  she  was  so  C(;n- 
fined  in  the  asylum,  and  wholly  incapable  of  comprehending  s'lj 

*To  Mine  vffeet,  irtweomtl't  Saert.  t.  Ntrvcomb  (13  Bnah.  544),  96  Am.  Rep.  ttS. 
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business,  as  the  charge  is,  a  bill  was  filed  for  divorce,  in  the  name  of 
the  insane  wife,  in  the  Circuit  Court  of  St.  Clair  county,  i^ainst  hei 
hnsband,  on  the  ground  of  desertion,  and  without  waiting  to  ha?e 
process  issued  and  served  upon  him,  defendant,  on  the  same  day, 
caused  his  appearance  to  be  entered,  and  having  answered  the  bill, 
and  there  being  no  replication,  the  cause  was  at  once  heard,  and  a 
decree  of  divorce  rendered. 

The  bill  also  contains  an  allegation  the'  divorce  was  obtained  by 
fraud  on  the  part  of  defendant  to  rid  himself  of  his  wife,  on  acconnt 
of  the  misfortunes  that  had  overtaken  her.  The  facts  relied  apon 
as  showing  the  collusion  and  fraud  insisted  upon  are,  that  the  bill 
was  filed  in  the  name  of  the  wife,  when  she  was  insane  and  confined 
in  an  asylum  in  another  State,  incapacitated,  on  account  of  her 
mental  condition,  to  comprehend  such  proceedings,  had  they  been 
communicated  to  her;  and  that  on  the  same  day,  perhaps  as  a  part 
of  the  same  transaction,  although  defendant  himself  then  resided 
out  of  this  State,  his  appearance  was  entered,  his  answer  filed,  the 
cause  heard  and  a  decree  of  divorce  pronounced. 

Without  commenting  on  that  branch  of  the  case,  as  it  appears  all 
persons  alleged  to  have  been  most  active  in  the  matter  have  since 
deceased,  the  decision  may  be  placed  on  the  single  ground,  the  wife 
was  insane  when  the  bill  was  filed,  and  incapable,  by  reason  of  her 
affliction,  to  give  any  consent  to  the  filing  of  the  bill,  and  that  this 
fact  was  well  known  to  defendant.  That  she  was  insane  at  the  time, 
and  was  confined  in  an  asylum  for  the  insane  in  another  State  on  the 
very  day  the  proceedings  in  divorce  were  had  in  the  courts  of  thie 
State,  admits  of  no  doubt.     [Omitting  comments  on  the  testimony.] 

Our  conclusion  is  the  relief  granted  by  the  court  below  is  wa^ 
ranted  both  by  the  law  and  the  evidence.  As  we  have  seen  the  bill 
was  filed  in  the  name  of  the  insane  wife  against  her  husband  for 
divorce  while  she  was  in  close  confinement  in  another  State  beyond 
the  jurisdiction  of  our  courts.  It  is  a  matter  of  no  consequence  who 
advised  the  filing  of  the  bill,  whether  it  was  done  by  friends  and 
i-elatives  or  other  persons.  Being  insane  she  could  give  no  consent 
to  the  proceedings  had  in  the  divorce  case,  and,  hence,  everything 
that  was  done  in  her  name  was  invalid.  Consent  involves  an  act  of 
reason,  and  when  one  is  bereft  of  reason  it  follows  there  can  be  no 
consent  given  that  comes  from  reflection.  It  is  said  to  be  a  rule  of 
nnivorsal  application  that  where  a  party  is  unable,  in  consequence  of 
mental  weakness,  to  protect  himself  equity  will  lend  its  aid  that  nc 
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mjastioe  may  be  done.  Whether  there  was  any  fraad  in  fact  the 
law  will  presume  frand  from  the  unequal  position  of  the  parties  in 
this  case,  and  that  will  vitiate  the  decree. 

Evidence  in  this  record  shows,  beyond  all  dispute,  that  Mrs.  Brad- 
ford  was  insane  before  she  was  sent  to  the  St.  Louis  hospital  for  more 
humane  care  than  could  be  given  her  among  her  friends,  and  this 
fact  must  have  been  known  to  her  husband  before  he  entered  his 
appearance  in  the  divorce  case  in  which  the  decree  was  entered.  It 
was  known  to  other  relatives,  and  we  do  not  understand  how  it  is 
possible  defendant  could  have  been  ignorant  of  her  mental  condition. 

Counsel  suggest  the  question  of  insanity  made  could  only  be  raised 
by  plea  in  abatement  in  the  original  suit.  It  is  apprehended  no  one 
could  have  interposed  that  plea  but  defendant  himself,  and  that  he 
failed  to  do.  How  could  the  insane  woman  that  was  named  as  com- 
plainant do  it  ?  Her  mental  condition  was  such  she  could  not  know 
a  bill  had  been  exhibited  in  her  name ;  but  if  she  had  known  it,  how 
could  she  plead  in  abatement  to  her  own  bill  ?  There  is  no  evidence 
she  had  any  knowledge  a  bill  was  pending  in  her  name  before  decree 
was  pronounced,  and  if  the  letters  offered  in  evidence  were  written 
and  comprehended  by  her  it  is  not  probable  she  would  have  con« 
^nted  to  the  divorce,  or  any  other  arrangement  that  would  have 
separated  her  from  her  husband  and  children.  She  was  suffering 
under  a  delusion  she  had  committed  some  great  sin  that  had  alien- 
ated her  husband's  affection  from  her,  and  with  great  earnestness 
she  implored  his  favor,  which,  in  her  i*avings,  she  imagined  would 
restore  her  to  health  and  happiness  again.  Evidence  was  offered 
with  a  view  to  show  there  was  some  foundation  for  such  insane 
belief,  but  we  think  her  mental  and  physical  condition  at  the  time, 
as  shown  by  the  testimony,  were  such  as  to  disprove  all  accusation 
of  guilty  conduct,  no  matter  what  inculpatory  circumstances  may 
have  surrounded  her. 

Tlie  decree  will  be  affirmed. 

Decree  affirmed. 
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Vwry — interest  after  maturity, 

a  promissory  note  was  executed,  payable  six  months  after  date,  with  interest, 
annually,  at  fifteen  per  cent  from  "due  until  paid.'*  The  first  six  months' 
interest  was  paid  in  advance,  and  after  maturity  many  installments  of  interest. 
at  fifteen  per  cent,  were  paid,  usually  every  six  months  in  advance,  for  severe] 
years.  HiM,  usurious,  and  not  within  the  rule  allowing  a  rate  of  interest 
exceeding  the  statutory  rate,  after  maturity,  as  liquidated  damages  for  non 
payment,  when  inserted  with  the  sole  design  of  securing  prompt  payment* 


B 


ILL  to  caDcel  note  for  usury.     The  opinion  states  the  facts.    Tli' 
plaintiff  had  judgment. 


GiUeapie  <t  Happy^  for  appellant. 
Irwin  it  Kromej  for  appellee. 

Scott,  J.  The  note,  against  which  relief  is  sought  in  this  case, 
bears  date  September  29,  1858,  and  was  payable  on  the  1st  day  of 
April,  1859,  to  the  order  of  defendant,  with  interest  payable  annually, 
at  the  rate  of  fifteen  per  cent,  from  "  due  until  paid.*'  At  the  time 
of  making  the  note,  six  months'  interest  was  paid  in  advance,  and 
afterwards  numerous  installments  of  interest,  at  the  rate  of  fifteen 
per  cent  per  annum,  were  paid,  and  indorsed  on  the  note,  usually  six 
months'  interest  at  that  rate  in  advance.  After  the  death  of  one  of 
the  principals  on  the  note,  and  the  insolvency  of  the  other,  com- 
plainant, who  was  surety  on  the  note,  made  one  payment,  and  sub- 
sequently tendered  to  the  payee  a  snm  sufficient  to  make  up  the 
amount  of  the  balance  due  on  the  note,  with  interest  at  six  per  cent 
per  annum,  treating  the  previous  payments  as  so  mach  paid  on  the 
principal,  and  demanded  the  surrender  and  cancellation  of  the  note, 
which  was  refused. 

The   principal  question   raised  on   the  argument  is,  whether  a 

•  Oomptre  White  ▼.  Iliit^poet.  The  ume  coart  bald,  in  Armovr  ▼.  J^frot^  February  14. 188Bi 
Ikat  where  a  note  le  naarioae,  the  right  to  enforce  Interest,  provided  in  the  note  is  UqnidAw' 
iamiges  after  maturity,  ie  alto  destroyed. 
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nsorionB  rate  of  interest  was  reserved  in  the  note  by  the  contract  of 
the  parties.  The  case  cannot  be  assimilated  to  that  class  of  casos, 
in  this  court,  that  hold  that  the  provision  in  a  promissory  note  for 
ihc  payment  of  a  rate  per  cent  in  excess  of  legal  interest,  after 
ii^alurity,  as  liquidated  damages  for  non-payment,  if  inserted  with  a 
'tiogle  purpose  to  secure  prompt  payment,  does  not  render  the  trans- 
action usurious.  Such  was  not  the  case  here.  On  the  face  of  the 
note  a  usurious  rate  of  interest  is  reserved,  and  the  fact  the  payee 
received  semi-annual  interest  in  advance,  at  the  usurious  rate  specified, 
through  a  series  of  years  after  the  matunty  of  the  note,  rebuts  the 
idea  the  rate  of  interest  specified  was  inserted  with  a  view  to  secmc 
prompt  payment.  It  has  the  appearance  of  a  mere  device  to  Avoid 
the  statute  prohibiting  the  taking  of  usury,  and  such  we  arc  con- 
nrained  to  believe,  from  the  evidence,  it  was. 

The  note  being  usurious,  complainant  was  only  obligated  to  pay 
the  principal  with  six  per  cent  per  annum  interest,  to  entitle  him  to 
equitable  relief,  and  that,  we  understand,  he  tendered  before  the 
bill  was  filed,  which  would  warrant  the  court  in  decreeing  costs 
against  defendant,  as  was  done. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Htfbs  y.  GBiFFDr. 

CBS  m.  184.) 

ITegotiaNe  inttrumentB  —  iwte  by  tnutee  eigning  indhiduaUy. 

Ttostees  of  a  church  signed  as  individuals  a  note  simply  describing  them  ai 
such  trustees.  Held,  that  they  were  liable,  individuaUy,  and  that  parol  evi- 
dence ^as  inadmissible  to  vary  the  liability.* 

ACTION  on  a  promissory  note.    The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below, 

J(me8  M  DiU^  WUliam  C.  Kueffner  and  Hen/ry  H.  Horner^  foi 

appellant. 

MarshaU  W.  Weir^  for  appellee. 


*1V>  auM  effMt,  Powtn  v.  3rigg$  (19  DL  496), »  Am.  Rep.  ITS.  and  note,  ITk 
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note  chose  to  contract  in  their  own  names,  on  behalf  of  a  corporation 
not  dealing  in  negotiable  or  other  secarities,  nor  engaged  in  anj 
Imsiness  requiring  the  payment  of  moneys  as  a  part  of  its  legitimate 
business.  So  far  as  this  record  discloses,  this  was  a  single  transaction 
and  defendants  chose  to  bind  themselves  personally,  although  the 
nioney  may  have  been  obtained  for  the  benefit  of  the  corporatioL 
for  which  they  were  acting. 

Extrinsic  evidence  is  sometimes  admissible,  in  another  class  of 
cases,  to  exonerate  the  makers  from  personal  liability.  It  is  where 
the  instrument  is  signed  in  the  official  capacity  of  the  parties  sought 
to  be  charged,  as  president  and  secretary  of  the  corporation,  and  the 
debt  is  that  of  the  corporation.  Even  if  this  doctrine  can  be  main- 
tained by  the  weight  of  authority,  it  has  no  application  to  the  case 
in  hand. 

The  judgment  is  warranted  by  the  law  and  the  evidence,  and  mast 

be  affirmed,  which  is  done. 

Judgmeni  qffitfMd. 


ROSBNMITBLLBR  Y.  LaMPS. 

(SB  ni.  SIS.) 

Judgment—  former — when  a  bar  —  splitting  claim. 

Church  trustees  employed  the  plaintiff  as  a  teacher  and  sexton  for  a  year  at  i 
fixed  compensation,  and  at  the  request  of  the  priest  he  performed  similar 
services  a  second  year  on  his  promise  of  the  same  compensation.  After  all 
the  services  had  been  rendered  he  recovered  judgment  against  the  trustees  for 
a  balance  due  on  the  first  year.  Ueld,  a  bar  to  an  action  for  the  second  year'i 
services.     {See  note,  p.  75.) 

ACTION  against  church  trustees  for  services.  The  trustees  ba-l 
engaged  the  plaintiff  as  teacher  and  sexton,  at  a  fixed  Bum,  for 
a  year.  At  the  end  of  the  year  the  priest  requested  him  to  continue 
at  the  same  compensation,  and  he  did  so.  After  the  expiration  o' 
the  second  year  he  brought  suit  and  recovered  judgment  for  a  balance 
due  for  the  first  year.  The  present  suit  was  for  a  balance*  unpaid  oc 
the  second  year.     The  plaintiff  had  judgment  below. 

Jatnes  M,  Dill  and  TFm.  C.  Kueffner^  for  appellants. 

KcBmer  <k  Turner^  for  appellee. 
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Sheldon,  J.     (Omitting  minor  points.) 

Again,  after  the  caase  of  action  upon  which  this  suit  was  brought 
had  fully  accrued  to  appellee,  he  brought  suit  against  appellants,  and 
recovereii  a  judgment  for  fifty-four  dollars  and  sixty-five  cents  for 
Rcrvices  rendered  the  first  year,  which  was  final,  and  was  paid.  This, 
we  conceive,  bars  the  present  suit.  The  rule  is  fully  established, 
that  an  entire  claim,  arising  either  upon  a  contract  or  from,  a  wrong, 
cannot  be  divided  and  made  the  subject  of  several  suits  ;  and  if 
eeveral  suits  be  brought  for  different  parts  of  such  a  claim,  a  judg- 
ment upon  tlie  merits  in  either  will  be  available  as  a  bar  in  the  other 
suits.  Camp  v.  Morgan^  21  111.  256  ;  Lucas  v.  LeCornpte^  42  id. 
303;  Caaselberry  \.  Forquer^  27  id.  170.  The  two  years'  services 
having  been  performed,  and  any  claim  therefor  due,  when  the  first 
suit  was  brought,  we  think  it  should  be  viewed  in  the  light  of  an 
entire  demand,  incapable  of  division,  for  the  purpose  of  prosecution. 
And  this,  even  under  the  more  restricted  rule  laid  down  in  Secor  v. 
Sturgisy  16  N.  Y.  548,  qualifying  somewhat  the  extent,  in  this  respect, 
of  former  decisions  in  that  State.  The  claim  for  the  respective  years' 
iervices  must  be  considered  as  growing  out  of  the  one  contract  made 
in  1874. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed, 

NoTK  BT  THB  Rbpobtbb.  ~  In  OoTty  T.  MUUr^  Rhode  Island  Sapreme  Court,  March,  1879,  It 
«ia  held  that  In  an  acUon  to  reoorer  a  balance  of  an  acconnt,  the  account  Is  so  far  considered  a 
Mogle  whole  that  the  plaintiff  cannot  make  its  several  items  the  sabjects  of  distinct  salts.  He 
nsr  soe  for  a  part  of  the  acconut,  bat  if  he  does  he  cannot  afterward  sne  for  the  rest  Citing 
OiMniMy  V.  CoTMr,  8  Wend.  493 ;  BMdemagU  v.  Cocka,  19  id.  307 ;  Borngesitr  v.  HarrUon^  13 
^\*.  541 

lit  Mtirtif  V  King,  Vermont- Supreme  Court,  Janoarj,  1S79,  the  plaintiff  agreed  *'  to  construct 
■r.  (he rnUen misonry, cattlo-passes,  paving  and  excavating  foundation  pits"  on  certain  sec- 
t)  jr!»  of  railroad,  for  which  defendants  agreed  to  pay  at  prescribed  rates.  Defendants  discharged 
;Lint{ff  from  performance  before  it  was  completed,  and  plaintiff  br^iUght  an  action  for  loi«8  of 
prospective  profit  on  that  part  of  the  woric  that  he  was  not  permitted  to  do,  but  in  alleging  th«! 
*?rtement  ro  do  the  work  he  omitted  to  include  the  paving  in  the  enumeration  of  the  seveml 
kiQ(i4  of  work,  so  that  it  was  not  alleged  that  he  agreed  to  do  the  paving,  nor  that  defendant* 
i?reed  that  he  might  do  it,  but  merely  that  defendants  agreed  to  pay  him  at  a  certain  rate  for 
vhat  be  did.  On  that  declaration  plaintiff  wss  adjudged  entitled  to  recover  for  loss  of  profit  on 
enlvert  masonry,  etc,  but  not  on  paving,  and  for  the  latter  he  thereupon  brought  another  action. 
Hdd^  adjudicated.  The  general  doctrine  that  a  party  cannot  divide  up  an  entire  claim  into  psrts 
u)d  maintain  a  separate  suit  for  each  part,  whether  the  claim  arises  from  contract  or  tort,  is 
vdi  ettabiifthed.  Freeman  on  Jndgm.  ff  340,  S41;  Bigeluw  on  Estoppel,  137-133;  Herman  on 
^'oppeL  f  77 ;  Adm'r  ^  Wfdtnty  ▼.  ClarenOon,  18  V t  358 ;  Secor  v.  Sturgii,  16  N.  Y.  648.  Tha 
■snie  contract  and  the  identical  breach  of  that  contract  for  which  recovery  is  sought  to  be  had 
is  tUs  suit,  waa  in  iasne  and  recoTered  on  the  former  suit  Hence  that  recovery  is  a  bar  to  • 
iscwery  In  the  present  salt 
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(88  m.  221.) 

OmUraet-^plaee  cf  makinff'-'indors&ment  in  another  SMe, 

A  negotiable  note  was  executed  in  Illinois,  and  sent  to  the  payee  in  LoaisiaBi. 
who  there  indorsed  it  for  acconunodation  and  returned  it  by  maU  to  the 
maker  in  Illinois,  who  negotiated  and  delivered  it  in  Illinois.  EM,  that  the 
indorsement  was  an  Illinois  contract,  and  regulated  by  the  law  of  that  State. 
(See  note,  p.  78.) 

ACTION  OQ  a  promissory  note.    The  opinion  states  the  iaeti. 
The  plaintiff  had  judgment  below. 

■ 

T,  it  L,  Krafft^  for  appellant. 
WUdemxan  A  HamUl^  for  appellee. 

Bbeese,  J.  This  was  asaumpsit  in  the  SU  Clair  Cironit  Court,  bj 
Jefferson  Rainey,  plaintiff,  and  against  Edward  J.  Gay,  defendant 
There  were  two  special  counts  in  the  declaration  and  the  common 
counts.  The  first  count  charges  the  defendant  as  guarantor  of  the 
note  in  question,  and  in  the  second  count  he  is  charged  as  indorser 
only.  The  note  was  executed  by  Flanagan  ds  Co.  and  Frances  A. 
Flanagan  on  November  15,  1871,  payable  two  years  after  date  to 
Edward  J.  Gay  or  order,  with  interest  from  date  at  ten  per  cent, 
interest  payable  semi-annually. 

There  were  various  pleas  to  the  several  counts,  and  demurrers 
thereto,  with  replications  and  demurrers  to  them.  As  the  first  count 
on  the  guaranty  wjis  abandoned,  it  is  not  necessary  to  notice  any 
pleadings  applicable  to  that  count,  nor  to  discuss  the  questions  aris- 
ing upon  the  demurrer  to  the  additional  count,  as  that  avers  a  gua^ 
anty  also,  and  was  withdrawn  from  consideration  by  the  abandon- 
ment of  that  claim.  The  issues  made  up  by  the  parties  were,  the 
general  issue  —  failure  of  consideration — the  solvency  of  Franeee 
A.  Flanagan,  one  of  the  makers  of  the  note  —  neglect  and  failure  of 
plaintiff  to  prosecute  his  suit  with  effect  against  the  makers  of  the 
note  —  that  defendant  indorsed  the  note  in  the  State  of  Louisiana, 
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tnd  by  the  laws  of  that  State  an  indorser  is  entitled  to  notice  of 
DOD^yment  by  the  makers. 

The  issues  being  so  made  ap,  they  were  sabmitted  to  the  ooart  for 
trial  without  a  jary,  and  the  court  found  for  the  plaintiff,  and 
rfcfnring  a  motion  for  a  new  trial,  rendered  judgment  for  the  plaintiff 
4Dd  the  defendant  appeals. 

[Omitting  other  questions.] 

The  point  remaining  to  be  considered  is,  that  the  indorsement  of 
this  note  having  been  made  in  the  State  of  Louisiana,  the  liability  of 
the  indorser  must  be  governed  by  the  law  of  that  State,  which 
requires  notice  to  the  indorser  of  non-payment  by  the  makers  of  the 
note,  before  an  indorser  can  be  charged.  We  have  no  doubt  of  the 
correctness  of  this  general  principle,  that  the  law  of  the  place  where 
a  contract  is  made  must  govern  when  its  enforcement  is  sought. 
What  is  the  contract  here  ?  Was  any  contract  made  in  Louisiana, 
by  this  writing  of  indorsement  simply  ?  Clearly  not.  The  note  was 
payable  to  Edward  J.  Gay  or  order.  What  does  he  say  in  regard 
to  it?  He  testifies  the  note  in  question  was  written  and  signed  at 
Belleville,  Illinois,  by  the  makers  thereof,  and  sent  to  him  by  mail ; 
after  some  delay  he  indorsed  it  on  November  9,  1871,  and  returned 
it  with  a  letter,  by  mail,  to  E.  T.  Flanagan,  his  object  in  indorsing 
being  to  accommodate  Flanagan.  Flanagan  &  Co.,  the  makers, 
negotiated  and  delivered  it  to  appellee  in  Belleville,  in  this  State, 
before  due,  and  he  had  no  knowledge  the  note  had  ever  been  else- 
where than  in  the  hands  of  appellant  and  makers.  These  facts  show 
ibis  to  be  an  Illinois  contract,  for  by  the  writing  of  indorsement, 
while  it  remained  in  the  indorser's  possession,  it  had  no  vitality.  He 
could  have  erased  the  indorsement  at  any  moment.  The  note  was 
made  in  this  State,  and  was  returned  to  this  State  and  negotiated  in 
this  State  on  the  faith  of  the  indorsement.  This  indorsement  formed 
no  contract;  to  make  it  a  contract  the  note  indorsed  must  be  returned, 
and  when  delivered  and  negotiated  the  same  became  a  binding 
cootracU 

The  rule  is,  the  place  where  a  contract  is  made  depends  not 
«pon  the  place  where  it  is  actually  written,  signed  or  dated,  but 
upon  the  place  where  it  is  delivered  as  consummating  the  bargain. 
1  Dan.  Neg.  Inst.  660  ;  referring  to  FVeeae  v.  BrovmeUy  36  N.  J. 
286  ;  S.  C,  10  Am.  Rep.  239  ;   Campdl  v.  NlchoU,  33  id.  81. 

This  note  was  made  in  this  State,  and  indorsed  by  appellant  in 
Louisiana  for  the  accommodation  of  the  makers,  and  delivered  to 
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them  80  indorsed,  in  Belleville,  in  this  State.  The  indorsement  ii 
governed  by  the  laws  of  the  State  where  delivered  and  negotiated. 
Tlie  party  to  whom  appellant  lent  his  signature  was  the  agent  for 
putting  the  instrument  into  circulation,  and  his  own  contract  with 
those  to  whom  it  is  negotiated  must  be  judged  on  the  principles  of 
agency  which  refer  the  contract  to  the  place  where  the  circulation 
commences.  Id.  661,  referring  to  Cook  v.  Moffett^  5  How.  295 ; 
Hyde  v.  Goodnow^  3  Comst.  266 ;  Davis  v.  Coleman^  7  Ired.  424. 

This  undoubtedly  is  the  general  rule,  and  there  is  nothing  in  this 
case  to  take  it  out  of  that  rule. 

We  perceive  no  error  in  this  record  calling  for  a  reversal  of  the 

judgment,  and  we  must  affirm  the  same. 

Judgment  affirmed. 

Note  bt  the  Rsportsr.  —  To  the  same  effect,  MUliken  ▼.  PrcUi,  135  MaM.  874 ;  S.  C,  IS  An. 
Rep.  'i4I ;  Stickney  v.  Jordan^  58  Me.  106;  8.  C.  A  Am.  Rep.  851. 

In  Hart  v.  WlUt^  Iowa  Supreme  Court,  Oct.  0, 1879,  a  promissorj  note  was  dated  In  Misioul 
and  signed  there  by  one  of  the  makers ;  no  place  of  payment  was  specified.  It  was  execnted  la 
cnnsequence  of  previous  negotiations  had  in  Iowa  between  the  principal  makers  and  the  sod  of 
the  payee  respecting  a  loan  of  money  by  the  payee.  After  It  was  execated  by  one  maker  the 
Hon  Ylsited  the  other  makers  in  Iowa,  who  signed  the  note  and  delivered  It  to  the  son  wbopsld 
the  money  loaned  therefor.  Hdd.  that  the  note  was  an  Iowa  contract  and  governed  by  the 
laws  of  that  State  as  to  usury.  **The  lex  loci  contractus  depends  not  upon  the  place  where  thi 
note  or  bill  Is  made,  drawn  or  dated,  hut  npon  the  place  where  It  Is  delivered  from  drawer  tt 
drawee,  from  promisor  to  payee,  from  indorser  to  indorsee.  It  has  been  frequently  stated  th&> 
a  note  is  nothing  until  it  ip  delivered,  and  that  Indorsement  is  not  merely  writing,  battnn» 
ferring  from  the  hand  of  the  one  party  to  that  of  the  other.  3  Parsons  on  Notes  and  Bill^,  ^t. 
The  rule  that  the  law  of  the  place  where  a  bill  is  made,  If  no  place  Is  designated  In  the  bill  for 
payment,  determines  its  constructive  obligation  and  place  of  payment  applies  only  when  the 
making  of  a  note  includes  its  delivery,  but  not  otherwise.  The  dating  of  the  note  at  a  place 
iu  Missouri  did  not  designate  that  place  as  the  place  of  payment  In  Cot^y.  ifij^at,  5  How. 
395,  notes  drawn  and  dated  at  Baltimore,  bat  delivered  in  New  York,  in,  payment  of  goods  por- 
chased  there,  were  held  to  be  payable  in,  and  governed  by  the  laws  of  New  York.  In  that  case 
OniER,  J.,  said:  'Although  the  notes  purport  to  have  been  made  in  Baltimore,  they  wve 
delivered  in  New  York,  in  payment  of  goods  purchased  there,  and,  of  course,  payable  thfrt 
and  governed  by  the  laws  of  that  place.* " 

In  Dickinson  v.  Edwards^  New  York  Court  of  Appeals,  September  16, 167i),  SO  Alb.  L.  J.  M7,  * 
promittsory  note  made  by  defendant  as  accommodation  maker  in  New  York  and  payable  in  that 
S'.ate,  was  discounted  for  the  payee  in  Massachusetts  at  a  rate  lawful  there  bat  aanrlons  in  Ne« 
York.  Hdd^  that  the  contract  was  governed  by  the  law  of  New  York  and  the  note  was  intali^ 
for  usury.  JeweU  v.  Wright^  80  N.  Y.  359,  approved.  Bowm  v.  Bradley^  9  Abb.  Pr.  <N.  S.)  3B 
diaipprcved. 
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(80  10.  «88.) 

Salt'^  piano  &n  rmU^retdaiion — reeov&rjf  ^  paymenta. 

The  plalntifl  upon  ddiyery  to  him  of  a  piano  by  the  defendant,  paid  Bom" 
cash  and  executed  notes  for  the  balance  of  the  price,  coDditioned  that  th^ 
piano  should  remain  the  property  of  the  payee  until  maturity  of  the  last  note, 
and  on  any  default  of  payment  should  be  returned  to  him,  and  on  full  pay- 
ment should  become  the  property  of  the  maker.  The  first  note  not  being 
paid,  it  was  agreed  that  the  piano  and  the  notes  should  be  respectively  sur 
rendered,  and  this  was  accordingly  done.  Afterwards  this  action  was  brough* 
by  the  maker  of  the  notes  to  recover  the  cash  payment.  Held  (1),  that  the 
transaction  was  a  sale  and  not  a  lease;  (2),  there  was  no  rescission,  and  the 
cash  payment  could  not  be  recovered;  (8),  it9e6ms  if  the  defendant  were  liable 
to  refund,  he  would  be  entitled  to  recoup  or  set  off  any  damages  for  the 
plaintiff's  breach  or  for  deterioration  of  the  instrument    {See  note,  p.  81.) 

ACTION  to  recover  payments  on  an  agreement  to  sell  a  piano 
The  opinion  states  the  facts.    The  defendant  had  judgment 

John  K  Lathamy  for  appellant. 

James  M.  Chregg^  for  appellee. 

Walkjbr,  J.  Appellee  sold  to  appellant  a  piano  for  $380.  Appellant 
paid  a  melodeon  at  fifty-five  dollars,  and  twenty-five  dollars,  and  gave 
her  three  promissory  notes  for  $100  each,  one  due  in  six,  one  in  twelve 
and  the  other  in  fifteen  months  from  date,  each  drawing  ten  per  cent 
interest  after  maturity. 

The  first  and  second  notes  in  the  series  had  this  condition  attached 
to  them,  respectively : 

"It  is  agreed,  between  the  maker  of  this  note  and  A.  Sumner, 
that  the  piano  forte  No.  4478,  for  the  use  of  which,  to  the  maturity 
thereof,  this  note  is  given,  is  and  shall  remain  the  property  of  A 
Sumner,  and  that  in  default  of  payment  thereof  said  piano  shall  be 
loiamed  to  s.ai«l  Sumner,  bis  agent  or  attorney." 

The  condition  on  the  margin  of  the  third  note  reads: 

**It  is  agreed,  between  the  maker  of  this  note  and  A.  Sumner,  thai 
the  piano  forte  No.  4478,  for  the  use  of  which,  to  the  maturity 
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thereof,  this  note  is  given,  shall,  upon  the  payment  of  this  and  all 

prior  notes,  given  for  the  use  of  said  piano,  become  the  property  of 

the  maker  of  this  note. 

"A.  SUMNER" 

Ten  dollars  was  paid  on  the  first  note  in  January,  1876,  but  do 
other  payments  were  ever  made. 

There  seems  to  have  been  an  effort  to  give  this  sale  the  form  of  a 
leutie  of  the  instrument,  but  the  whole  contract  considered,  it  most 
be  regarded  a  sale.  The  instrument  seems  to  have  been  in  the  pos- 
session of  appellant  at  the  time  the  notes  were  given,  which  was  on 
the  19th  of  July,  1875,  and  so  remained  until  some  time  in  March, 
1876,  when,  the  first  note  not  being  paid,  appellee's  agent  went  to 
appellant  to  demand  the  piano,  and  if  not  delivered,  to  replevy  ii; 
but  it  was  then  agreed  that  appellee  should  take  the  instrument  and 
surrender  the  notes  to  appellant,  which  was  done.  At  the  time,  uo 
arrangement  or  agreement  was  made  as  to  paying  back  the  advanced 
payments,  or  in  reference  to  paying  for  the  use  of  the  piano.  Sob- 
sequently,  appellant  brought  suit,  by  attachment,  before  a  jastice  of 
the  peace,  to  recover  back  all  payments,  against  appellee.  The  case 
was  appealed  to  the  Circuit  Court,  and  a  trial  therein  resulted  in 
favor  of  defendant,  from  which  plaintiff  appeals. 

It  is  urged  that  appellee  could  not  rescind  the  contract  withoat 
placing  appellant  in  statu  quo^  and  failing  to  do  so,  he  is  liable  for 
all  payments  made  to  him  on  the  contract.  Appellant,  failing  to 
make  payment  according  to  the  condition  in  the  notes,  should  have 
returned  the  instrument,  and  appellee  only  exercised  his  andoabted 
legal  right  in  resuming  possession.  He  violated  no  contract  or  legal 
right  of  appellant  when  he  took  the  piano,  and  not  only  so,  bat  it 
was  with  the  consent  of  appellant,  nor  was  there  any  agreement  to 
refund  payments  already  made.  We  are  therefore  at  a  loss  to  see 
that  appellee  declared  a  rescission,  because  he  acted  under  the  agree- 
ment itself  as  well  as  by  mutual  consent  of  the  parties.  Had  appel- 
lant refused  to  cancel  the  agreement  and  to  restore  the  property,  and 
appellee  had  taken  it,  then  a  question  might  have  arisen  as  to  3 
rescission  and  its  consequences. 

But  even  conceding  that  appellant  had  the  right  to  sae  for  the 
recovery  of  the  payments,  she  could  only  recover  what  is  just  and 
fair.  As  appellee  did  no  wrong  nor  violated  any  right,  he  has  not 
forfeited  the  right  to  recoup  or  set  off  any  damages  he  has  sustained 
oy  appellant  failing  to  perform  her  part  of  the  agreement.     She,  oa 
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00  principle  of  law  or  justice,  has  the  right  to  profit  by  her  wrong 
in  failing  to  keep  her  contract.  She  has  had  the  use  of  the  instm- 
ment  about  eight  months,  and  the  uncontradicted  testimony  show^ 
the  use  of  it  to  have  been  worth  fifteen  dollars  per  month.  Again, 
the  same  character  of  evidence  shows  that  the  piano  was  depreciated 
in  value,  by  its  use  during  that  time,  at  least  fifty  dollars.  No 
reason  is  perceived  why  appellee  should  sustain  this  loss.  He  has 
done  nothing  to  require  it,  and  it  is  unjust  that  he  should. 

If  it  were  conceded,  then,  that  appellant  has  a  legal  claim  to 
demand  the  payments  made  on  the  contract,  appellee  has  an  equal 
right  to  claim  for  the  use  of  the  instrument  or  its  depreciation  by 
being  used  by  appellant.  These  items,  from  the  evidence,  exceed 
the  payments,  and  hence  must  defeat  a  recovery. 

The  damages  sustained  by  appellee  grow  out  of  the  contract,  and 
may  be  recouptjd  against  the  claim  of  appellant.  The  proceeding 
was  commenced  before  a  justice  of  the  peace,  and  defendant  has, 
without  formal  pleadings,  the  right  to  urge  any  defense  he  may 
have,  and  hence  appellee  had  the  right  to  avail  of  this  defense. 

We  peroeive  no  error  in  this  record,  and  the  judgment  of  the  court 

below  must  be  affirmed. 

JudgmenJt  aff/frntd. 


i(on  BT  TBS  RspovTSB.  —  Ib  Imm»  t.  gwyftig,  SB  m.  447,  Wiiwen  recslTed  a  ttwlm 
■MbtDe  and  cxeeatad  tb*  followliiff  Initramont: 

**  BeeelTed  ftmn  the  Rsmlogton  B.  OompBiij,  No.  1  Bemlngton  B.  Sawing  Mfhlnt  OoniMaf 
■Mhloe  No.  41.407,  on  hire  at  $6  per  month,  payment  to  be  innde  monthly  In  adTUioe.  I  hereby 
■ffne  to  (He  the  oompnny  notloe  of  any  change  of  my  raaldence  or  place  of  boatneM,  wlthiB 
three  daya  after  aneh  change,  and  to  make  panctnal  payment  of  the  aaid  monthly  lenti  under 
the  penalty,  la  caee  of  my  falliog  in  either  of  theee  agreementa,  of  forfeiting  all  my  intereat  to 
«U  machine  wider  thla  agreement ;  hereby  expreaaly  watting,  in  either  aneh  caae,  all  legal 
aoiieea.  formalltlea  and  proeeedlngt  on  the  part  of  the  aaid  company  to  make  entry  and  regain 
pomeielon  of  the  aaid  machine ;  the  laid  company  agreeing,  however,  that  when  the  anm  of 
|0  akall  have  been  paid  for  the  aae  of  raid  machine  by  aaid  advance  and  monthly  payment,  or 
etbcrwlM.  that  they  will  then.  In  oonalderation  of  laid  $85  paid,  aell  and  deliver  to  me  lald 
aMehioe.  with  a  good  and  effectual  receipted  bill  of  aale  thereof." 

Tbecootaaid: 

**Conaiderable  Ingennlty  haa  been  employed  to  give  thla  nle  the  form  and  eflbct  of  a  mere 
kva.  When  the  entire  context  la  eonaldered.  It  aeema  to  be  perfectly  apparent  that  it  waa  a 
mto  of  the  machine  on  monthly  paymenta,  until  the  price  waa  realiaed,  and  then  the  title  to 
vw  hi  the  purehaaer. 

**  We  araatwuie  of  no  naage  In  any  department  of  baalnevs  where  the  property  leaaed  oeoomea. 
If  agieamaat,  ttat  of  the  leaaee  at  the  end  of  the  term.  Snch  a  cnatom  or  naage  prevaUs  In  no 
of  bnalneap  ontaide  of  the  sale  of  these  mabhines  and  a  few  othera,  ao  f ar  aa  our 
Such  companies  are  not  believed  to  be  ao  generona  aa  to  give  their 
.  to  the  moat  needy  and  merltorions.  This  form  of  Instmment  seems  Intended  aa 
•  sabaittuto  tor  a  chattel  mortgage,  and  to  create  a  lien  on  the  machine  sold,  without  tha 
expense  or  ineoBvenlence  of  the  ezecntion  of  a  chattel  mortgage,  and  like  snch  an  inatrumenti 
to  idve  power  to  the  company  to  reanme  the  posaeaaion  on  default  in  the  paymect  of  an} 
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iBStaUmoBt,  And  to  protect  the  prpperlgr  from  •«]«,  lien  or  Incnmbnaoo  bj  tiM  yiwihinr  or  U* 
CNdlton.  But  thia  cumot  bo  bold  to  bo  ft  chAttol  mortgi^  or  a  tabttltato  for  obo,  m  boio 
of  tbo  roqiUrainentt  of  the  law  ragalating  ouch  inttnuiionts  havo  boon  oboorrod  la  Ito  oieGatloiL 
Tho  machino,  then,  wm  the  property  of  Winsell  when  it  wm  attached.**  And  the  cout  bekl 
that  it  wat  liable  to  attachment. 

NiekoUon  ▼.  Thomat^  Pennsylvania  Supreme  Court,  January  13, 1880,  wae  an  action  of  replerio. 
by  Thomas  against  Nicholson.  On  the  trial,  it  appeared  that  Mrs.  Lents,  whoee  administrator 
defendant  was,  had  in  her  lifetime  rented  a  piano  of  one  Bellak,  under  an  agraomeDl  to  pay  esr 
tain  sums  ai  intervals  until  $850  had  been  paid,  when  it  was  to  become  hers ;  that  on  the  deatta 
of  her  daughter,  to  whom  plaintiff  was  engaged  to  be  married,  she  sent  the  piano  to  the  honst 
of  plaintiff  *s  parents,  with  whom  she  resided ;  at  this  time  she  had  paid  about  $996  on  aoooaot 
of  tho  piano,  and  at  her  death  about  $390.  The  defendant,  Nicholson,  took  out  letters  uf 
administration  on  her  estate,  which  was  insolvent,  and  finding  the  leasing  agreement  aiuoD^ 
her  papers,  paid  the  arrears  due,  and  removed  the  piano.  Plaintiff,  daiming  the  piano  a«  t 
gift,  tendered  the  administrator  the  sum  paid  by  him,  and  upon  his  refiisal  to  redeliver  brought 
this  action.  The  defendant  requested  the  couit  to  charge :  The  payment  of  the  laatinstaUmeoi 
hy  the  administrator  was  for  the  benefit  of  the  estate,  and  the  plaintiff^  if  he  have  any  right  at 
all,  has  an  action  for  a  broken  or  unfulfilled  promise  of  the  decedent  Ansunr.  "  I  do  not  think 
that  the  payment  by  the  administrator  can  affect  the  question  at  all,  auless  Thomas,  the  plain* 
tiff,  acquiesced.** 

In  the  general  charge  the  court  said :  '*  The  only  question  is,  did  Mrs.  Lents  give  the  piano  to 
Mr.  Thomas  ?  If  you  believe  she  did,  what  did  she  give  ?  She  gave  him  her  title,  and  his  daln 
Sa  good  as  against  her.  The  administrator  cannot  claim  title  because  he  paid  the  last  inataJlmsot 
unless  Thomas  acquiesced,  and  the  proof  Is  that  he  did  not  so  acquiesce.  *  *  •  The  defend 
ant,  as  administrator  of  Mrs.  Lents,  could  not,  by  pajring  the  installments  which  were  in  arrear, 
get  a  title  to  the  piano  after  her  death,  to  the  prejudice  of  the  plaintiil^  and  having  done  thia, 
the  plaintiff  got  the  benefit  of  the  payment,  it  being  taken  to  be  on  his  account** 

Counsel  argued  that  the  decedent  had  only  the  personal  privilege  of  using  the  piano,  and  aot 
the  ownership ;  she  could  not,  therefore,  make  a  valid  gift  of  It,  and  that  the  plaintiff  tielov 
eonid  liot  have  compelled  her  to  complete  the  gift 

But  tie  court  said :  '*  Whatever  title  Mrs.  Lents  had  in  the  piano,  npon  which,  at  the  tine  el 
her  death,  she  had  paid  $890,  leaving  only  thirty  dollars  unpaid,  she  had  a  perfect  right  to  glvs 
to  the  plaintiff  below.  No  question  was  raised  on  the  trial  as  to  the  rights  of  creditors.  Sack 
being  the  case,  her  administrator  could  not,  by  paying  the  thirty  dollars,  destroy  the  gift, 
which,  as  it  was  accompanied  by  possession,  was  irrevocable  by  her,  sad,  of  eoona,  by  bm 
personal  representative.  The  cliarge  of  the  learned  court  below  was  entlrelj  right,  aad  tka 
•ffoffs  aasigiied  are  not  sustained.** 
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(89  IIL  170.) 

Pertoof  holding  themflelyes  out  to  the  world  as  stockholders  of  a  corporation^ 
and  thos  indaciiig  persons  to  credit  the  corporation  and  make  deposits  on  the 
faith  of  its  valid  organization  and  the  individual  liability  of  its  stockholders^ 
are  estopped  from  alleging  the  unconstitutionality  of  the  charter  as  a  menns 
of  escaping  their  individual  liability. 

Where  a  statute  creating  a  corporation  provides  that  each  stockholder  shall  be 
liable  to  double  the  amount  of  his  stock,  his  liability  Is  enforceable  at  law» 
and  each  stockholder  is  severally  liable  to  any  creditor.    {See  note,  p.  88.) 

ACTION  to  enforce  individual  liability  of  a  stockholder.    The 
opinion  states  the  facts.    The  plaintiff  had  jadgment  briow. 

Gaudy  it  Chandlery  for  appellant. 

Sh^fddt  Jb  WestaveTy  for  appellee. 

Waulsb,  J.  The  National  Loan  and  Tmsi;  Company  was  organised 
inder  an  act  of  the  General  Assembly,  approved  on  the  0th  of  March, 
1867.  Under  the  provisionp  of  an  act  adopted  and  approved  the  26th  of 
March,  1872,  the  corporation  /changed  its  name  to  that  of  the  **  Bank 
of  Chicago;*'  and  appellee,  being  a  creditor  of  the  bank,  brought  an 
action  of  debt  against  appellant  for  its  recovery. 

The  declaration  avers  that  the  corporation  was,  amongst  other 
things,  authorized  to  borrow  money,  to  receive  money  on  deposit,  to 
loan  money  and  make  discounts,  etc. ;  that  on  the  26th  of  August, 
1S7H,  the  bank  owed,  and  was  and  still  is  indebted  to,  appellee  in 
the  sum  of  $100,  for  money  received  of  appellee  on  deposit;  that 
Appellant  then  wai$,  and  still  is,  a  stockholder,  and  the  owner  of  one 
ihare  of  $100  in  the  bank;  that  the  bank  had  become,  and  still  is, 
utterly  insolvent,  and  that  appellant  had  not  assigned  or  transferred 
kis  stock  in  the  bank. 

The  declaration  further  avers  that  the  charter  of  the  incorpora* 
tion  contains  this  provision :  "And  each  stockholder  shall  be  liable 
to  double  the  ifnonnt  of  stock  held  c,v  owned  by  him,  and  for  three 
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to  his  injary,  shall  not  be  permitted  to  qaestion  the  act  or  the  trath 
of  the  statement.  So,  on  the  same  principle,  appellant  should  be 
estopped,  as  his  acts  contributed  to  the  organization  of  this  com- 
pany, and  he  held  himself  out  to  the  world  as  a  stockholder  therein, 
and  liable  to  the  extent  of  double  the  amount  of  his  subscription. 
Had  the  company  not  been  organized,  appellee  would  not  have  loet 
liis  money,  and  appellant  thuA  contributed  to  that  loss. 

In  Ferg%i8on  v.  Landrariy  supra,  appellants  denied  the  validity  of 
«  tax  levied  under  a  local  law,  but  the  court  held  they  were  estopped 
to  deny  the  validity  of  the  law,  because  they  had  approved  it  and 
availed  of  its  benefits,  and  aided  in  procuring  its  passage.  The 
court  held  the  law  unconstitutional,  but  enforced  the  tax.  The 
court  say,  *'  parties  are  estopped  from  denying  the  constitutionality 
of  a  local  statute  by  participating  in  the  procurement  of  its  passage, 
by  ratifying,  acquiescing  in,  .or  approving  it  after  its  passage,  and 
by  becoming  recipients  of  benefits  under  it ;  and  all  such  persons 
are  held  to  be  liable  to  the  tax  authorized  by  such  enactment, 
although  it  is  unconstitutional  and  invalid  as  to  all  other  persons.** 

Here,  appellant  approved  of  the  act,  and  availed  himself  of  ita 
benefits  by  subscribing  for  stock  and  becoming  entitled  to  exeroifle 
all  the  rights  and  privileges  of  a  stockholder  in  the  corporation. 
Justice,  morality,  public  policy  and  precedent,  all  demand  that 
appellant  should  be  estopped  from  denying  the  constitutionality  of 
the  law.  If  stockholders  might  show  the  law  unconstitutional,  and 
their  organization  void,  and  all  their  acts  unauthorized,  then  all  per- 
sons engaged  in  the  organization  of  the  corporation  should  be  held 
liable  for  the  consequences  of  their  illegal  and  unauthorized  acts, 
independent  of  the  clause  in  their  charter.  So  they  should,  in  no 
<'vent,  escape  liability  for  obtaining  money  without  authority. 

Suppose  these  stockholders  had  formed  a  partnership,  with  articles 
of  partnership  containing  precisely  the  same  provisions  that  are  con- 
tained in  their  charter,  and  had  put  in  capital  stock  to  the  same 
extent,  and  the  same  amounts  they  each  subscribed  in  shares,  would 
any  one  question  the  legality  of  the  organization,  or  the  legal  lia- 
bility of  each  of  the  members  of  the  firm  ?  We  apprehend  these 
propositions  would  be  conceded.  And  if  so,  in  principle,  what  dis- 
tinction can  be  taken  between  the  supposed  case  and  the  one  at  bar! 
Had  the  shareholders  written  under  the  charter  a  statement  that  it 
was  unconstitutional  and  void  as  a  law,  but  that  they  adopted  it  M 
articles  of  partnership,  and  that  each  would  be  bound  by  its  termi 
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ind  conditions,  and  woald  pay  in,  for  capital  stock,  the  sums  Bet 
opposite  their  several  names,  and  they  had  signed  it,  and  specified 
the  sum  to  be  paid  in,  could  it  be  doubted  that  each  member  would 
hare  been  liable,  under  the  articles  thus  executed  ?  And  if  so,  when 
stripped  of  mere  form,  and  substance  is  alone  considered,  this  organ- 
ization is  in  effect  the  same.  We  can  perceive  no  well-grounded 
distinction.  We  are  therefore  of  opinion,  that  independent  of  all 
constitutional  questions,  each  shareholder  became  liable  under  the 
charter  as  articles  of  partnership,  as  it  operated  as  an  agreement  by 
each  subscriber  to  be  liable  to  creditors  to  double  the  amount  each 
sabscribed. 

It  is  niged  that,  under  the  language  of  the  third  seotion  of  the 
charter,  although  a  liability  may  be  created  to  double  the  amount  of 
the  stock,  still  it  is  to  the  corporation,  and  not  to  the  creditors. 
The  obvious  purpose  of  the  General  Assembly  was  to  secure  the  cred- 
itors of  the  institution.  And  if  so,  why  make  a  provision  which  the 
cmiitor  could  not,  and  the  directors  would  not,  in  all  probability, 
enforce  ?  On  their  refusal,  the  creditor,  if  that  construction  is  to  be 
given,  would  be  compelled  to  proceed  by  mandamua^  had  the  law 
been  valid,  to  compel  suits  to  be  brought  by  the  corporation  against 
shareholders,  and  then,  in  all  probability,  after  years  of  delay  in 
litigation,  to  get  the  money  into  their  hands,  a  further  delay  would 
be  liable  to  ensue  until  a  recovery  could  be  had  against  the  bank, 
and  the  money  realized  at  the  end  of  long,  obstinate  and  expensive 
litigation.  Such  a  course  could  not,  we  think,  have  been  intended. 
Such  a  requirement  would  greatly  impair,  if  it  did  not  render  the 
security  worthless.  We  must  therefore  conclude,  that  as  the  pro- 
vision was  intended  to  secure  the  creditor,  it  was  intended  that  his 
remedy  should  be  direct  and  effective,  and  that  he  might  sue  in  his 
own  name  and  at  law. 

If  this  association  only  amounted  to  a  partnership,  as  we  have 
seen  it  was,  then  the  firm  could  not  sue  one  of  its  members  to  com- 
pel the  payment.  Nor  do  we  perceive  how  the  firm  could  maintain 
a  bill  for  the  purpose.  Hence  we  must  conclude  that  it  was  intended 
that  the  liability  should  be  direct  to  the  creditor,  and  not  to  the 
firm. 

It  is  next  urged  that  the  remedy  is  in  equity,  and  not  at  law. 
Actions  at  law  were  maintained  in  the  cases  of  Ouiver  v.  27iirii 
yatianal  Bank^  64  HI.  528,  and  Corwith  v.  Otdver,  69  id.  502,  under 
a  statute  creating  a  liability  of  the  stockholder.     It  was  then  urged 
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tbat  the  remedy  was  in  equity,  but  wc  held  t|iat  it  was  a  legal  lia- 
bility and  could  be  enforced  by  an  action  at  law.  That  statute  did 
not  determine,  in  terms,  in  which  forum  the  remedy  should  be 
sought;  but  it  being  a  legal  right,  the  remedy  was  held  to  be  at  law. 

It  is  urged  that  the  liability  should  be  construed  to  be  joint 
against  all  the  stockholders.  To  do  so  would,  we  think,  do  violence 
to  the  language  of  the  statute.  The  language  is:  ''  Each  stockholder 
shall  be  liable  to  double  the  amount  of  stock  held  or  owned  by  him, 
for  three  months  after  giving  notice  of  transfers,  as  hereinafter  men- 
tioned.^ This  language  renders  the  stockholders  severally  and 
individually  liable. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  (sffirmedm 

NoTK  BT  THB  RspoRTXB.  —  To  the  tame  effect  as  to  ihe  doctrine  of  eetoppeL,  see  .BItfiN0T. 
CUy  qfPUMuTffh,  85  Penn.  St.  412 ;  S.  C.  S7  Am.  Rep.  06S. 

Af  to  the  enforcement  of  the  stockholdera*  liability,  Ttrry  ▼.  LUtU^  United  States  Svprestc 
CoDrt,  October  term,  1879,  seems  to  hold  differently  from  the  principal  case.  The  following  i»t 
statement  of  that  decision :  By  the  charter  of  a  bank,  the  stockholders  were  made  liable  for  iit 
debts  They  were  not  msde  directly  liable  to  the  creditors,  and  were  not  in  terms  obliged  to 
pay  the  debts,  bat  were  **  liable  and  held  bound  for  any  snm  not  exceeding  twice  the  amonat 
of  their  shares."  Beld^  that  an  action  mast  be  brought  against  all  the  stockholders  jolntlj  for 
eontribntlon,  and  a  single  stockholder  ooald  not  be  sned  by  a  single  creditor.  The  Indiridail 
liability  of  stockholders  in  a  corporation  is  slways  a  creature  of  statute.  It  doee  not  exist  at 
common  law.  If  the  object  is  to  provide  a  fund  out  of  which  all  creditors  are  to  be  paid  share 
and  share  alike,  one  creditor  should  not  be  permitted  to  appropriate  to  himself,  without  regard 
to  the  rights  of  others,  that  which  is  to  make  up  the  fund.  The  meaning  of  the  statute  in 
question  was,  that  on  the  failure  of  the  bank,  each  stockholder  shall  pay  such  sum,  not  exceed* 
Ing  twice  the  amount  of  his  shares,  as  shall  be  his  Just  proportion  of  any  fund  that  may  be 
required  to  dipcharge  the  outstanding  obllgAtiona.  The  proYlsion  Is,  In  l^mal  effect,  for  a  pro- 
portionate  liability  by  all  stockholders.  Undoubtedly  the  object  was  to  furnish  additional 
security  to  creditors,  and  to  have  the  payments,  when  made,  applied  to  the  liquidation  of  debts. 
So,  too,  it  is  clear  that  the  obligation  is  one  that  may  be  enforced  by  the  creditors,  but  as  it  it 
to  or  for  all  crediton>,  it  must  be  enforced  by  or  for  all.  The  form  of  the  action,  therefore,  should 
be  one  adapted  to  the  protection  of  all.  A  suit  at  law  by  one  creditor  to  recover  for  hiroeeir 
alone  is  entirely  inconsistent  with  any  idea  of  distribution.  As  the  liability  of  the  stockholder 
Is  not  to  any  individaal  creditor,  but  for  eontribntlon  to  a  fund,  out  of  which  all  creditors  are  to 
be  paid  alike,  the  appropriate  remedy  is  by  suit  to  enforce  the  contribution,  and  not  by  ons 
creditor  alone  to  appropriate  to  his  own  use  what  belongs  to  others  equally  -vlth  himfflC 
FoUard  v.  Bailey,  20  Wall.  520.  Under  this  charter,  the  suit  to  enforce  the  liability  should  be  ia 
the  nature  of  a  suit  in  equity,  by  or  for  all  creditors,  and  that  it  cannot  be  at  law  by  one  ere  litor. 
by  one  creditor  for  himself  alone,  against  two  stockholders  who  are  not  jointly  liable  on  accDaut 
of  the  shares  standing  in  tbelr  names. 

In  Hatch  V.  Daua,  Supreme  Conrt  of  the  United  States,  October  term,  18T9,  it  was  ae/d  tbat 
the  liability  of  a  SHbfcriber  for  the  capital  stock  of  a  corporation  is  several  and  not  Joint,  sod 
he  becomes  a  several  debtor  to  the  company  as  much  so  as  if  he  had  given  his  promissory  note 
for  the  amount  of  his  subscription,  and  a  judgment  creditor  of  an  Insolvent  corporation  is  at 
liberty  to  proceed  acrainst  one  or  more  of  delinquent  subscribers  to  recover  the  amount  of  his 
debt  without  an  account  being  taken  of  other  indebtedness  and  without  brining  in  all  the 
•tockholders  Tor  contribution.  The  court  said:  *'That  unpaid  stock  subscriptions  are  to  be 
regarded  as  a  fund,  which  the  corporation  holds  for  the  payment  of  Its  debts,  is  an  nndenia^)r 
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piepoaltioii*  But  tiM  ^tpellaiitfl  InBiftt  that  a  creditor  of  an  InBolTent  corporation  is  not  at 
liberty  to  inococd  against  one  or  more  delinqnent  sabecribers  to  recover  the  amount  of  his  debt 
wiihoot  an  accoont  being  taken  of  other  indebtedness,  and  without  bringing  in  all  the  stock- 
holden  for  eontributlon.  They  insist,  also,  that  by  the  terms  of  the  subscriptions  for  stock 
mmAm  by  these  appeUanu  they  were  to  pay  for  the  shares  set  opposite  their  names,  respectively, 
*  as  called  for  by  the  said  company ;  *  that  the  company  made  do  calls  for  more  than  thirty  per 
It;  that,  therefore,  this  company  conld  not  recover  the  seventy  per  cent  unpaid  without 
a  previous  call,  and  that  a  court  of  equity  will  not  enforce  the  contract  diHSsrently  from 
vtaat  was  contemplated  in  the  subscription. 

These  positions,  we  think,  are  not  supported  by  the  authorities—  certainly  nut  by  the  mor* 
■odcfTi  ones—  nor  are  they  in  harmony  with  sound  reason,  when  considered  with  reference  to 
the  fiscu  of  this  case.  The  liability  of  a  subscriber  for  the  capital  stock  of  a  company  is  several 
and  not  }oint.  By  his  subscription  each  becomes  a  several  debtor  to  the  company,  as  much  so 
as  if  be  had  given  his  promissory  note  for  the  amount  of  his  subscription.  At  law,  certainly, 
his  subscription  may  be  enforced  against  him  without  joinder  of  other  subscribers.  And  in 
equity  his  liability  does  not  cease  to  be  several.  A  creditor's  bill  merely  subrogates  the  creditor 
to  the  place  of  the  debtor,  and  garnishes  the  debt  due  to  the  Indebted  corporation.  It  does  not 
dttnge  the  character  of  the  debt  attached  or  garnished.  It  may  be  tbat  if  the  object  of  the  bill 
IS  to  wind  up  the  aflklis  of  this  corporation,  all  the  shareholders,  at  least  so  far  as  they  can  be 
asoertainedL  should  be  made  parties  that  complete  justice  may  be  done  by  equalising  the 
bardenaandltt  order  4o  prevent  a  multiplicity  of  suits.  But  this  is  no  such  case.  The  most 
that  can  be  said  is  that  the  presence  of  all  the  stockholders  might  be  convenient,  not  tbat  it  is 
nrressaiy.  When  the  only  object  of  a  bill  is  to  obuin  payment  of  a  judgment  against  a  cor> 
pomdon  oat  of  its  credits  or  intangible  property,  that  is,  out  of  its  unpaid  stock,  there  is  not 
the  same  reason  for  requiring  all  the  stockholders  to  be  made  defendants.  In  such  a  case  no 
stnrk  holder  can  be  compelled  to  pay  more  than  he  owes. 

In  OgiMfi  v.  A'aox  Inturance  Company^  S8  Bow.  880,  the  question  was  ix>nsidered.  That  was  a 
case  In  wlilch  several  judgment  creditors  of  a  corporation  had  brought  a  creditor's  bill  against  the 
eompaay  and  thirty-six  subscribers  to  its  capital  stock.  The  bill  alleged  that  the  complainants 
hsd  reoovared  judgments  against  the  company,  upon  which  executions  had  been  issued  and 
letvned  *no  property;*  that  the  other  defendants  had  severally  subscribed  for  its  stock, 
■nd  that  the  subscriptions  remained  unpaid,  payment  not  having  been  enforced  by  the  ^omr 
^ny.  The  piayer  of  the  bill  was  that  these  other  defendauts  might  be  decreed  to  pay  their 
eaoscriptions,  and  that  the  judgments  might  be  satisfied  out  of  the  sum  paid.  It  was  objected 
as  bov,  that  the  bill  was  defective  for  want  of  proper  parties,  but  the  court  held  the  objection 
■ntanable.  In  delivering  the  opinion  of  the  court  Grieb,  J.,  said :  *The  creditors  of  the  cor- 
poration are  seeking  satisfaction  out  of  the  assets  of  the  company  to  which  the  defendants  are 
debtors.  If  the  debts  attached  are  sufficient  to  pay  their  demands  the  creditors  need  look 
DO  further.  They  are  not  bound  to  settle  up  all  the  sffairs  of  the  corporation  and  the  equities 
between  its  various  stockholders,  corporators  or  debtors.  If  A  is  bound  to  pay  his  debt  to  the 
corporation  in  order  to  satisfy  its  creditors,  he  cannot  defend  himself  by  pleading  tbat  these 
complainants  might  have  got  their  patlefaction  out  of  B  as  well.  It  is  true,  if  it  be  neceeeary  to 
a  complete  satisfaction  of  the  complainants  that  the  corporation  be  treated  as  an  insolvent,  the 
court  may  appoint  a  receiver  with  authority  to  collect  and  receive  all  the  debts  due  to  the  company 
and  administer  all  its  assets.  In  that  way  all  the  other  stockholders  or  debtors  may  be  made  to 
contribute.'  The  court,  therefore,  directed  a  decree  against  the  respondents  severally  for  such 
amounts  as  appeared  to  be  due  and  unpaid  by  each  of  them  for  their  shares  of  the  capital  stock. 

This  esse  is  directly  in  point,  and  it  does  not  stand  alone.  In  BartUtt  v.  Di'ew^  57  N.  Y.  587, 
It  was  ruled  that  when  the  property  of  a  corporation  had  been  divided  amoDgt>t  its  stockholders 
before  all  its  debts  had  been  paid,  a  Jadgment  creditor,  after  the  return  of  an  execution  nnsat- 
lafled,  might  maintain  an  action,  in  the  nature  of  a  creditor's  bill,  against  a  stockholder  to 
reach  whatsoever  was  received  by  him,  and  that  he  was  not  required  to  make  all  the  stock- 
boldera  parties  to  the  action;  that  he  had  nothing  to  do  with  the  equities  between  the 
•lockbolders,  unless  he  chose  to  intervene  to  settle  them.  This  is  mnch  beyond  what  the  com- 
plainant needs  In  this  case.  It  is  enforcing  against  stockholders  in  severalty  what  the 
corporation  could  not  enforce,  without  any  regard  to  the  equities  of  one  against  the  others. 

8o  in  Pierce  v.  Miltcaukee  CmHrudUm  Company^  38  Wis.  SfiS,  which  was  a  proceeding  analogoni 
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to  a  creditor*!  bill,  and  broagbt  to  enforce  pajmient  to  a  Jndgment  creditor  of  tlie  oooiiniiyol 
anpaid  rabecripUons  to  it»  capital  stock,  it  wm  ruled  the  complaint  wm  not  bad  beouM  lU  tht 
stockholders  were  not  made  deroudants.  This,  it  is  trae«  was  a  proceeding  ander  a  statats,  bat 
It  was  a  statute  enacting  substantially  this  equity  rule. 

In  Marth  t.  Burroughs^  1  Woods,  468,  a  bill  of  certain  creditors  who  had  recovered  Jodcnoiti 
against  a  bank  to  recover  from  aome  stockholders  who  had  not  paid  in  foil  their  anbscrlptloDi, 
uon-Ji)inder  of  parties  was  set  up  In  defense.  Mr.  Justice  Bbadlbt,  said :  *  A  Judgment  crsd- 
Itor  who  has  exhausted  his  l^gal  remedy  may  pursue  in  a  court  of  equity  any  equitable  Intereit, 
irusi  or  demand  of  his  debtor  in  whosesoever  hands  it  may  be.  And  if  the  party  thns  rsachad  hM 
a  remedy  over  against  other  parties  for  contribution  or  indemnity,  it  will  be  no  defense  to 
the  primary  suit  against  him  that  they  are  not  parties.  If  a  creditor  were  to  be  stayed  ontfl  ill 
such  parties  could  be  made  to  contribute  their  proportionate  share  of  the  liability  he  mickt 
never  get  his  money.* 

The  case  of  Wood  v.  Dvmmsr,  8  Mason,  80S,  upon  which  the  appellants  largely  rely,  wm  doc 
an  attempt  to  reach  unpaid  stock  subscriptions.  It  waa  sought  to  follow  the  property  of  a  eoh 
poratlon  paid  over  to  its  shareholders  before  its  debts  were  paid.  But  even  In  that  ease  the  bill 
was  sustained,  though  all  the  shareholders  were  not  made  defendanta.  Those  not  sued  appw 
to  have  been  treated  only  as  convenient,  not  aa  necessary  parties.  • 

The  cases  of  PoOard  v.  BaUey,  SO  Wall.  OSO,  and  Ttrry  v.  Tubmtu^  M  U.  B.  IM,  are  not  la 
conflict  with  OgUvU  v.  Knox  Jruurance  Compawif,  They  aroee  under  atatatory  provisloitf 
imposing  upon  the  stockholders  of  banks  a  liability  for  the  debts  of  the  oorpotatiMi  ^laprs- 
portion  to  their  stock  held  therein.*  It  was  this  llablUty  beyond  the  stock  aubectlption  whkb 
was  sought  to  be  enforced,  and  as  it  waa  only  a  proportional  liability  its  extent  could  be  ssoff- 
tained  only  when  the  obligation  of  the  other  shareholders  waa  taken  Into  oonaidacatloa. 
Hence,  It  was  ruled  that  the  proper  mode  of  proceeding  was  by  bill  in  equity  In  wUch  u 
account  of  the  debts  and  stock  could  be  taken  and  a  pro  rata  distribution  could  be  mada  Not 
a  hint  was  given  that  OgilvU  v.  Knox  Inturaace  Oompamnf  was  intended  to  be  questioned  « 
qualified.  Indeed,  the  cases  of  Pollard  v.  BaUey  and  Teny  v.  Tubman  have  little  analcs7  ^ 
OgUvWt  ea8€y  or  to  the  one  we  have  now  before  us.  They  were  both  suits  at  law.  The  debt 
due  jj  these  appellants  to  the  corporation  of  which  they  are  membera  Is  a  fixed  and  defliltt 
cue.  and  it  is  neither  more  nor  less  because  other  debts  may  be  due  to  the  company  fkom  odiei 
s^kholdors. 

We  hold,  therefore,  that  the  complainant  was  under  no  obligation  to  make  all  the  ■todchHdea 
of  the  hank  defendants  in  his  bill.  It  was  not  his  duty  to  marshal  the  assets  of  tlie  bank  or  to 
adjust  the  equities  between  the  corporators.  In  all  that  he  had  no  interest.  The  appeUsaa 
may  have  had  puch  an  Interest,  and  if  so  it  waa-  quite  in  their  power  to  aecnra  Ite  proteethm. 
I  They  might  have  moved  for  a  receiver,  or  they  might  have  filed  a  crose-bUl,  obtained  a  disoono 

j  of  the  other  stockholders,  brought  them  in  and  enforced  contribution  fkom  all  who  had  ok 

paid  their  stock  subscriptions.   Their  equitable  right  to  oontrfbntlon  la  not  yat  lost** 
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Ck>BB  V.  Layalul 

(jBo  hl  m.) 

Lmidkrd  tmd  itnant'^boundarif  an  non-naciffable  iMeMi— MsraiCnML 

Sl  teasee  of  land  boonded  by  the  "  present  bank  "  of  a  non-naTigabfe  ■treajflu,  ia 
entitled  daring  his  term  to  the  accretions  formed  by  the  receding  of  the  stream 
or  a  change  in  its  current,  in  the  same  manner  as  a  grantee  would  be  entitled. 

ACTION  of  ejectment.    The  opinion  statea  the  facta.    The  plain- 
tiff had  judgment  below. 


(7.  Wi  S  JSL  L  ffhomcUf  for  appellant. 

Gtutatms  Koamtr^  for  appellee. 

Gbaio,  Ch.  J.    This  action  was  brought  to  recover  a  portico  of 

survey  769  of  Cabokia  Commons,  which  is  situated  between  Old 

Cahokia  creek  and  the  Mississippi  river,  in  St.  Clair  county. 
On  the  trial  of  the  cause  it  was  proven  by  the  defendant,  that  in 

1858  the  plaintiff  subdivided  and  platted  the  premises  into  lots  of 
different  sizes,  and  on  the  2d  day  of  July,  1860,  the  various  lots  were 
leased  by  a  written  indenture  or  lease,  under  seal,  to  divers  individuals 
for  a  term  of  ninety-nine  years.  The  leases  were  executed  by  Francis 
Lavalle,  supervisor  of  Cahokia  Commons,  under  and  by  virtue  of  an 
act  of  the  General  Assembly  of  the  State  of  Illinois,  entitled  "An  act 
to  amend  an  act  entitled  '  An  act  to  authorize  the  supervisor  of  the 
village  of  Cahokia  to  lease  part  of  the  commons  appertaining  to  said 
village,*  approved  the  18th  of  February,  A.  D.  1857.**  The  defend- 
ant did  not  connect  himself  with  these  leases,  but  they  were  offered 
for  the  purpose  of  proving  that  the  right  of  possession  was  not  in  the 
plaintiff — in  other  words,  to  establish  an  outstanding  title. 

[After  holding  that  the  lease  is  an  outstanding  title,  and  thus  the 
action  is  not  maintainable.] 

It  seems  to  be  the  settled  law  of  the  country,  that  the  owner  of 
land  bordering  upon  a  river  not  navigable  at  common  law,  such  aa 
the  Mississippi  river,  will  be  entitled  to  claim  to  the  center  of  the 
current  of  the  atreaoL  Thia  doctrine  was  settled  in  this  State  in  an 
early  day,  in  the  case  of  Middleton  v.  Pritchard^  8  Scam.  510,  and  it 
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has  been  followed  in  many  cases,  and  see  Braixon  t.  Sresder^  64  UL 
488,  and  Chicago  and  Pacific  Railroad  Co,  v.  Stein^  75  IlL  41. 
There  can  therefore  be  no  dispute  that  these  lots  which  had  their 
western  boundary  upon  the  Mississippi  river,  would  be  liable  to  losses 
ill  case  the  river  should  wash  away  a  part  of  the  lots  bordering 
thereon;  at  the  same  time  the  lot  owners  would  be  protected  id 
alluvion  caused  by  the  river  receding  or  changing  its  current. 

The  point  is  however  made,  that  the  lessees  were  not  entitled  to 
claim  the  accretions,  and  importance  is  attached  to  the  fact  that  in 
the  lease  the  western  boundary  of  the  lots  is  described  as  the  present 
hank  of  the  Mississippi  river.  Suppose  the  lease  had  read,  the  bank 
of  the  river  instead  of  "  present  bank,"  the  meaning  would  have  been 
the  same.  No  doubt  the  lessees  intended  to  obtain  a  river  front 
If  such  was  the  object  in  obtaining  it  then,  it  would  now  be  mani- 
festly unjust  to  the  lessees  to  hold,  for  the  reason  that  the  river  had 
receded,  that  the  landlord  could  come  in  and  deprive  them  of  the 
very  object  and  purpose  for  which  they  had  leased  the  land. 

We  think  it  but  right  to  hold,  where  the  owner  of  the  fee  leases  a 
farm  or  other  property  fronting  upon  a  river,  and  by  action  of  the 
water  accretions  are  added  to  the  property,  that  the  lessee  should  be 
entitled  to  hold  such  accretions  as  a  part  and  parcel  of  the  property 
leased.  The  accretions  are  a  part  and  parcel  of  the  property,  and 
no  reason  is  perceived  why  they  should  not  pass  under  a  lease  as  well 
as  a  deed. 

But  the  question  is  not,  however,  entirely  new  in  this  court.  In 
Lombard  v.  KinziCy  73  IlL  446,  the  question  arose  whether  the  widow 
of  a  riparian  owner  was  entitled  to  dower  in  the  accretions  to  land 
wliich  had  accrued  after  the  husband  had  parted  with  the  land;  it 
was  there  held,  she  was  entitled  to  dower  in  such  accretions,  and  the 
court  said,  when  earth  and  gravel  are  thrown  up  by  the  action  of 
the  waters  on  the  shore  of  the  riparian  owner,  he,  as  an  incident  of 
ownership  in  fee,  acquires  the  fee  to  the  accretion.  The  wife  of  the 
owner  in  fee  in  the  same  manner  acquires  the  inchoate  right  to  dower 
in  such  accretions.  When  formed,  such  accretions  become  subject, 
as  an  incident  to  the  fee,  to  the  same  conditions,  rights  and  burdeni 
as  the  principal  to  which  it  is  an  incident.  Had  it  been  leased,  the 
lessee  would  have  held  the  accretion  precisely  as  he  did  the  land,  to 
which  it  had  accrued.  Had  the  land  been  mortgaged,  or  under  any 
other  lien,  subsequent  accretions  would  have  come  under  the  same 
burdens  and  liens  to  which  the  land  was  subject  before  its  formation. 
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Tike  case  cited  is  broad  enough  to  control  the  question  here  involved. 
Indeed,  we  perceive  no  reason  why  the  lessees  should  not  be  entitled, 
QDder  the  lease,  to  hold  the  accretions,  and  if  they  are,  of  course  the 
plaintiff  could  not  recover. 
The  judgment  will  have  to  be  reversed  and  the  cause  remanded. 

Judgement  reeettetL 


Leopold  t.  Salkxt. 

<8B  m.  411) 

CbalTMl — f&TMTviee — ithat  aiMmiBM  rtBOJadon  hjf  9mpl0if§r, 

llie  plaintiff  agreed,  in  writing,  to  serve  the  defendant  for  three  years,  as  super- 
inCendeDt  and  manager  of  his  manufactory  of  clothing,  and  to  devote  his 
whole  time,  attention  and  skill  thereto;  and  the  defendant  agreed  to  pay  him 
therefor  $3,000  a  year,  in  equal  monthly  payments.  The  plaintiff,  without 
fult  on  his  part,  was  arrested  and  kept  in  Jail  for  about  a  fortnight,  during 
the  busiest  season,  and  the  defendant  hired  another  person  in  his  place.  On 
being  released,  the  plaintiff  tendered  his  services,  which  the  defendant 
nhsed.    He  had  been  paid  in  full  for  the  Ume  he  actually  worked. 

AU^  that  the  plaintiff  could  not  maintain  an  action  of  damages  for  breach  of 
Ihe  agreement.    (Seenate^p.  100.) 

ACTION  for  breach  of  contract.     The  opimon  states  the  fiaota. 
The  plaintiff  had  judgment  below. 

Owrdner  Jb  Schuyler^  for  appellants. 

McCoy  A  Pratt f  for  appellee. 

ScaoLnsLD,  J.  This  was  an  action  by  appellee  against  i^pellants, 
vpon  a  written  contract,  under  seal,  whereby  the  former  agreed  to 
render  personal  services  for  the  latter,  during  a  stipulated  term,  for 
t  price  agreed  to  be  paid  by  the  latter. 

By  the  terms  of  the  contract,  appellee  agreed  to  enter  the  employ 
of  appellants  as  a  superintendent  and  manager  of  the  manufacturing 
department  of  appellants  (they  being  engaged  in  the  manufacturing 
and  selling  of  boys',  youths*  and  children's  clothing),  in  connection 
*ith,  and  under  the  direction  of,  Aaher  F.  Leopold,  and  whenever 
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required  by  appellants'  firm  or  either  member  thereof,  to  asrist  m 
the  purchase  and  sale  of  materials  and  goods  manufactured  by  the 
firm,  in  such  manner  and  at  such  times  as  the  firm  should  direot 
Appellee  also  agreed  that  he  would  continue  in  the  employ  of  the 
firm  for  a  period  of  three  years  from  the  1st  day  of  December,  1874, 
at  which  time  his  services  were  to  commence ;  that  during  said  time 
he  would  devote  himself  entirely  to  the  business  of  the  firm,  in  the 
manner  as  agreed  upon,  giving  his  whole  time,  attention  and  skill 
thereto,'  and  at  all  times  work  for  the  best  interests  of  appellants. 

Appellants,  as  a  compensation  therefor,  agreed  to  pay  appellee  the 
sum  of  13,000  per  annum,  in  sums  of  1250  per  month,  at  the  ezpin^ 
tion  of  each  month. 

Appellee  commenced  work  under  the  contract  on*  the  Ist  of 
December,  1874,  and  continued  to  render  services  thereunder  until 
the  12th  of  January,  1875,  when  he  was  arrested  by  a  United  States 
marshal,  under  an  order  of  the  District  Court  of  the  United  States 
for  the  northern  district  of  this  State,  and  put  in  jaiU  He  remained 
in  jail  until  the  twenty-fifth  of  the  same  month,  when  he  was  released 
on  bail.  Upon  being  released,  he  returned  to  appellant's  establish- 
ment to  resume  work  under  the  contract,  but  they,  having  obtained 
another  foreman  in  his  place  whilst  he  was  in  jail,  refused  to  receive 
him  again  into  their  employ. 

Appellee  has  been  paid  for  all  the  services  he  actually  rendered, 
and  the  present  suit  is  only  to  recover  damages  for  appellant^ 
alleged  breach  of  contract  in  not  continuing  him  in  their  employ. 

The  judgment  below  was  in  favor  of  appellee  for  t500. 

The  covenants  of  appellee  clearly  constitute  but  one  single  and 
entire  undertaking  —  each  goes  to  the  whole  consideration. 

The  covenant  of  appellants  to  pay  13,000  per  annum,  although  to 
be  paid  in  monthly  payments,  was  not  for  a  part,  but  for  the  whole 
of  the  term.  The  covenant  by  appellee  that  he  would  devote  him- 
self entirely  to  the  business  of  the  firm,  giving  his  whole  time,  atten* 
tion  and  skill  thereto,  goes  to  the  root  of  the  whole  matter;  and 
when  the  situation  of  the  parties,  as  disclosed  by  the  evidence,  ii 
taken  into  consideration,  it  is  manifest  that  the  failure  by  appellee  to 
perform  his  contract  from  the  twelfth  to  the  twenty-fifth  of  January, 
inclusive,  would  render  the  performance  of  the  rest  of  the  contract 
by  appellee  a  thing  different,  in  substance,  from  that  which  appd 
lants  stipulated  for.  Appellants  were  engaged  in  an  extensive  busi- 
ness in  the  mannfactiu-ing  and  Rpllin<T  of  boys',  youths' and  children'f 
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elothiog.  The  month  of  January  was  their  busiest  season  of  the 
year.  In  that  month  they  manafactared  their  goods  for  the  spring 
trade,  and  in  the  latter  part  of  it  they  sent  out  their  traveling  men 
vith'samples.  When  appellee  was  arrested,  there  were  in  appellants' 
i'mploy  fourteen  cutters  and  three  trimmers.  It  was  his  duty,  as 
^upe^intendent  and  manager,  to  superintend  these,  lay  out  their 
work,  direct  its  performance,  etc.,  and  also  to  inspect  and  receive 
work  from  the  tailors,  besides  discharging  various  other  duties  inci- 
dent to  the  position  he  assumed.  It  required  peculiar  skill,  knowl* 
^df^  and  great  promptness  and  fidelity.  To  delay  the  manufacturing 
in  that  month  would  obviously  work  immediate  pecuniary  loss,  to 
some  extent,  and  must  necessarily  materially  endanger  the  future 
prosperity  of  the  business.  Rival  manufacturers  would  be  enabled 
to  forestall  appellants  in  the  trade  of  that  year,  and  being  once  fore- 
i^ulled,  they  might  not,  during  the  term,  recover  their  former  trade; 
besides,  the  character  and  quality  of  work  have  much  to  do  in  build- 
ing up  and  establishing  a  prosperous,  permanent  trade  in  manufao- 
tnred  articles,  and  great  risk,  in  that  respect,  would  be  incurred  by 
the  mere  change  of  superintendents  and  managers.  Nor  is  it  to  be 
assumed  that  a  person  of  competent  experience,  skill,  energy  and 
fidelity  could  be  got,  without  a  moment's  warning,  to  fill  such  a 
position,  and  induced  to  stay,  from  day  to  day  during  such  a  season 
in  the  business,  for  a  compensation  approaching,  in  any  reasonable 
degree,  a  pro  rata  part  of  that  which  he  would  be  willing  to  accept 
for  his  services  for  a  term  of  three  years. 

In  our  opinion,  therefore,  the  failure  of  appellee  to  perform  the 
Mrrvioes  he  had  covenanted  to  perform,  from  the  1 2th  to  the  25th  of 
January,  1875,  was  a  substantial  breach  of  his  covenant. 

Appellee  has  averred  in  his  declaration,  ability,  readiness,  and 
o£Fer  to  perform,  and  his  undertaking  being  an  entire  one,  it  was 
incumbent  on  him  to  make  the  averment  and  support  it  by  proof. 
Badgley  v.  Heald^  4  Gilm.  64;  Swanzey  v.  Moore^  22  HI.  63. 

iDasmoeh,  however,  as  appellants  covenanted  to  pay  for  the  ser- 
vices monthly,  there  could,  doubtless,  have  been  a  recovery  on  the 
contract  for  the  services  rendered  for  the  month  of  December,  1874, 
after  the  expiration  of  that  month,  without  any  allegation  further 
than  that  of  performance  of  the  contract  by  appellee  during  that 
time;  but  since  that  has  been  paid,  and  appellee  seeks  a  recovery 
only  for  a  breach  of  contract  arising  from  his  not  being  allowed  to 
perform  his  part  of  the  contract  during  the  subsequent  month?*,  he  is 
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boand  to  aver  and  show  readiness,  ability  and  offer  to  perform  the 
contract  as  to  the  subsequent  time.  This  is  held  to  be  the  rale  in 
Cunningham  v.  MorreUy  10  Johns.  203,  where  Kent,  Ch.  J.,  carefully 
examines  the  authorities,  and  the  court  overrules  its  previous  deci- 
sions in  Sears  v.  Fou)lery  and  Havens  v.  Bnnhy  2  Johns.  272,  387. 
This  is  approved  in  Tompkins  y.  EUiott^  5  Wend.  496;  Bean  7. 
AtwateVy  4  Conn.  3,  and  McClure  v.  Bush^  9  Dana,  64. 

It  may  be  conceded  that  appellee  was  put  in  jail  without  hie  fault, 
yet  this  would  not  relieve  him  of  his  covenant  to  give  his  whole 
time,  attention  and  skill  to  appellants'  business.  It  is  not  claimed 
to  have  been  through  appellants'  fault  that  he  was  put  in  jail,  and 
there  is  no  reason,  therefore,  why  appellants'  business  should  suffer 
in  consequence  of  it.  He  might  have  guai*ded  against  this  by  an 
exception  in  his  covenant,  but  he  did  not  do  so. 

The  rule  is,  it  is  a  good  defense  to  an  action  on  a  covenant  or  con- 
tract, that  tlie  obligation  to  perform  the  act  i*equired  was  dependent 
upon  some  other  thing  which  the  other  party  was  to  do  and  htf 
failed  to  do.  And  the  defense  is  good,  although  the  omission  of  the 
other  party  to  do  the  thing  required  of  him,  was  produced  by  oaaees 
which  he  could  neither  foresee  nor  control  2  Pars,  oa  ConL  (6th 
ed.)  674;  Chitty  on  Cont.  (11  AnL  ed.)  1086, 

There  is  a  class  of  cases,  where  a  party  contracting  to  render  per- 
sonal services,  after  part  performance,  becomes  disabled  by  inevitable 
casualty  and  is  thereby  prevented  from  fully  completing  his  eon- 
tract,  has  been  held  entitled  to  recover  for  the  servioes  aotnally 
rendered,  upon  a  quantum  meruit.  JFbntan  v.  Clarky  11  Yt.  557; 
Hubbard  v.  Belden,  27  id.  645;  Dickey  v.  ZinscoU^  20  Ma  453; 
Wolfy.  Hawes^  20  N.  Y.  (6  Smith)  197.  But  these  furnish  no  war* 
rant  for  the  position  that  the  laborer  can,  in  such  case,  recover  upon 
the  contract  for  a  failure  to  pay  fixture  services  which  he  has  been 
prevented  from  performing.  On  the  contrary,  they  proceed  upon 
the  theory  that  the  contract  is  discharged  by  the  inevitable  casualty, 
and  therefore  allow  the  party  to  recover  simply  for  what  he  hM 
earned. 

Another  class  of  cases  may  be  found,  where  a  party  attempting  to 
rescind  a  contract  on  account  of  the  default  of  the  opposite  party,  in 
held  {)recluded  by  his  acceptance  of  the  property,  labor,  eto.,  of  the 
opposite  party.  But  such  cases  can  have  no  application  here.  In 
those  cases  it  is  required  that  it  shall  be  in  the  power  of  the  party  to 
abandon  the  materials  or  product  of  labor  received  and  rescind  the 
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oootract  in  toto^  without  an  abandonment  of  his  own  property,  and 
biB  failure  to  thns  abandon  tbem .  is  construed  as  an  acceptance  of 
;»«rformance.    See  Eldridge  v.  Rowe^  2  Gilm.  91. 

Appellee's  ooiinsel  cite  Ouchaon  v.  Stones^  1  Ell.  A  EIL  288;  S.  C, 
102  Eng.  Com.  Law,  246,  and  SMy  ▼•  Hutchinscnj  4  Oilm.  382,  in 
support  of  the  position  he  assumes,  that  appellants'  remedy  for 
appellee's  failnre  to  keep  and  perform  his  covenants  was  by  an  action 
for  damages,  and  that  he  had  no  right  to  treat  the  contract  as 
abandoned  by  appellee.  The  first  case,  in  onr  opinion,  is  totally 
inapplicable  to  the  facts  here.  There  the  plaintiff,  by  an  agreement 
in  writing,  agreed  to  serve  the  defendant  as  brewer  for  the  term  of 
ten  years  for  a  stipulated  compensation.  He  entered  upon  the  per- 
formance of  the  contract,  and  some  years  afterwards  fell  ill,  and  was 
anable  to  attend  to  business  from  Christmas,  1857,  until  July,  1858. 
He  returned  to  defendant's  service,  when  restored,  and  the  defendant 
employed  and  paid  him  as  before.  Defendant's  counsel  conceded, 
at  the  trial,  that  the  contract  was  not  abandoned,  and  the  controversy 
was  whether  plaintiff  should  receive  full  wages  during  the  time  he 
was  sick.  What  was  said  has  reference  only  to  that  state  of  case. 
Here,  appellee  never  was  received  into  appellants'  service  after  he 
was  in  jaiL  He  has  done  nothing  for  appellants  since  that  time,  and 
appellants  have  refused  to  receive  him  again  into  their  employ 
because,  they  allege,  his  default  justified,  them  in  treating  the  con- 
tract as  abandoned. 

In  the  other  case,  anumpaU  was  brought  by  Hutchinson  as  admin* 
istrator  of  one  Teed,  for  services  rendered  by  Teed  in  his  lifetime, 
in  building  a  mill  for  Selby.  The  work  was  done  under  a  special 
contract,  and  Teed  died  before  the  contract  was  fully  performed  on  his 
part  His  administrator  offered  to  complete  the  contract,  but  Selby 
refused  to  allow  this  unless  he  would  take  out  certain  defective 
work  and  put  other  in  its  place.  This  the  administrator  refused  to  do. 
It  was  attempted  to  show,  upon  the  trial,  that  Selby  had  not  com- 
plied with  his  contract  In  not  procuring  certain  material  and  having 
certain  work  done  as  promptly  as  it  was  needed,  and  as  required  by 
the  terms  of  the  contract.  On  the  other  side,  there  was  evidence 
showing  that  Selb'y's  delay  was  through  Teed's  default  in  performing 
his  part  of  the  contract,  and  that  the  work  to  be  done  and  materials 
furnished  by  Selby  were  done  and  furnished  by  the  time  Teed  needed 
ihem.  Teed  never  tmdortook  to  declare  the  contract  abandoned, 
bnt  on  the  contrary,  proceeded  with  his  work  as  if  he  regarded  the 
VouXXXI— 13 
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oontract  as  still  sabsisting.  It  was  held  that,  even  if  there  had  beei 
canse  of  forfeitare,  Teed  waived  it,  and  that  he,  and  not  Selby,  wai 
in  default. 

It  will  thus  be  seen  the  case  varies  materially,  in  the  questioM 
presented  for  consideration,  from  the  present. 

The  general  remark  made  by  the  court,  in  discussing  the  evidence, 
which  counsel  quote,  that ''  in  order  to  justify  an  abandonment  of 
the  contract,  and  the  proper  remedy  growing  out  of  it,  the  failure  of 
the  opposite  party  must  be  a  total  one;  the  object  of  the  contract 
must  have  been  defeated  or  rendered  unattainable  by  his  miscondnct 
or  default,**  is  not  understood  as  laying  down  the  rule  that  to  justify 
an  abandonment  of  a  contract  the  opposite  party  must  have  failed  to 
discharge  every  obligation  imposed  on  him — but  simply  that  matters 
which  do  not  go  to  the  substance  of  the  contract,  and  the  failure  to 
perform  which  would  not  render  the  performance  of  the  rest  a  thing 
different  in  substance  from  what  was  contracted  for,  do  not  authorize 
an  abandonment  of  the  contract;  for  when  the  failure  to  perform 
the  contract  is  in  respect  to  matters  which  would  render  the  per- 
formance of  the  rest  a  thing  different  in  substance  from  what  was 
contracted  for,  so  far  as  we  are  advised,  the  authorities  all  agree  the 
party  not  in  default  may  abandon  the  contract. 

It  is  said  in  Wood's  Law  of  Master  and  Servant,  p.  233,  sec.  120: 
**  Sickness  for  a  lengthened  period  —  in  one  case  two  weeks  —  release 
both  parties  from  the  contract.  The  master  is  not  bound  to  wait, 
unreasonably,  for  the  restoration  of  his  servant^s  health,  and  hit 
necessities  may  well  be  regarded  as  the  measure  of  what  is  reasonahle." 
See  also  Hubbard  v.  Belden^  supra. 

In  Pottssard  v.  Spiers  and  Pondy  L.  R.  I  Q.  B.  Div.  410,  this  rule 
is,  in  substance,  recognized  and  applied  by  the  court. 

Where  neither  party  is  at  fault,  the  absence  of  the  servant  from 
the  master's  employ,  without  his  consent  (by  whatever  cause  occa- 
sioned), for  an  unreasonable  length  of  time,  we  are  of  opinion, 
authorizes  the  master  to  treat  the  contract  as  abandoned;  and  what, 
in  such  case,  is  an  unreasonable  length  of  time,  depends  upon  the 
nature  and  necessities  of  the  business  in  which  the  servant  ii 
employed.  Under  the  facts  here  proved,  a  much  shorter  time  than 
that  during  which  appellee  was  confined  in  jail,  might,  in  our  opinion, 
be  regarded  as  unreasonable.  Under  different  circumstances,  absence 
for  a  much  greater  length  of  time  might  furnish  no  cause  for  aban. 
donment  —  the  question  always  being,  dDes  the  delay  sc  affect  tba 
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hteretti  of  Uie  master  that  the  perfoimaiioe  of  the  reridne  of  the 
eontraot  by  the  servant  would  be  a  thing  different  in  substance  from 
what  the  master  contracted  for  ? 

There  was  evidence  that  after  appellee  was  in  jail,  and  whilst  he 
was  there,  appellants  agreed  that  if  he  got  out  and  returned  to  his 
daties  within  a  certain  time,  they  would  receive  him  into  their 
employ.  What  that  time  was  is  controverted.  Appellants  claim 
that  it  was  until  the  following  Monday  —  appellee  that  it  was  two  or 
three  weeks.  He  was  not  out  by  the  following  Monday,  but  was 
out  within  two  weeks  —  being  released  on  the  thirteenth  day  after 
his  incarceration  in  jail. 

Although  we  think  appellants'  version,  sustained  as  it  is  by 
appellee's  admission  that  the  season  in  appellants'  business  was  such 
that  they  could  not  do  without  him,  at  the  most,  for  a  greater  length 
of  time  than  two  days,  is  more  likely  the  correct  one,  we  do  not 
deem  it  of  vital  moment  which  is  the  truth. 

This  promise  did  not  amount  to  a  contract.  There  was  no  mutu- 
ality in  it,  and  no  consideration  to  support  it.  It  was  a  mere  offer, 
which  might  be  withdrawn  at  any  time  before  it  was  acted  upon.  It 
did  not  amoant  to  an  estoppel,  because  appellee  did  no  act  placing 
himself  in  a  worse  condition  than  he  would  otherwise  have  been  in, 
on  the  faith  of  the  promise.  Had  appellee  been  received  again  into 
appellants'  employ,  the  promise,  and  the  act  of  receiving  him,  would 
have  been  sufficient  evidence  of  a  waiver  of  a  right  to  declare  a 
forfeiture  for  the  previous  default.  But  not  being  received  and 
doing  nothing  on  the  faith  of  the  promise  to  make  his  condition 
different  or  worse  than  it  would  have  been  had  the  promise  not  been 
made,  it  might  be  withdrawn  at  any  time.  It  was  a  mere  indication 
of  a  willingness  to  extend  an  indulgence  on  the  part  of  appellee, 
which,  like  any  other  offered  favor,  might  be  withdrawn  at  pleasure 
when  no  substantial  right  had  become  vested  on  the  faith  of  it.  See 
Bigelow  on  Estoppel  (1st  ed.)  p.  560,  §  4. 

When  appellants  refused  to  receive  appellee  into  their  employ 
apon  his  return  to  their  place  of  business,  he  was  fully  and  sufficiently 
notified  of  their  election  to  treat  the  contract  as  abandoned,  and  he 
Deeded  no  other  or  different  notice. 

Inasmnch  as  the  rulings  and  judgment  of  the  court  below  are  not 
m  harmony  with  the  views  here  expressed,  the  judgment  is  reversed 
and  the  cause  remanded. 
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Kotra  BT  imiE  Rbpobtbb.— The  old  doctrine  was.  that  where  a  contract  for  pergonal  nHoh 
Iru  edtlrs,  and  the  pefformance  of  one  part  wan  the  condition  of  the  performance  of  tlM 
'•ttBT,  tin  partj'teaking  to  mover  for  a  breach,  mast  have  performed  on  hia  part,  inevltiblt 
accident  to  the  contrary  notwithstanding,  before  he  eonld  austain  an  action.  OutUr  t.  PmA^ 
6  T.  R.  8S0 ;  the  caae  of  a  teaman  dying  before  the  completion  of  the  yoyage.  he  haring  taken  i 
BDte  for  his  enttre  ymgm^  eondttioned  on  hia  perfbrmanoe  of  aerrioee  daring  the  whole  royags. 
AppUb^  w,  DotU^  8  Eaat,  aoo ;  where  a  aeaman  waa  not  entitled  to  wage*  until  the  oempietioB 
of  hia  Toyage,  and  the  ship  was  lost.  HuIU  t.  Heightman^  S  id.  145 ;  where  a  aeaman,  ridppice 
under  a  like  agreement,  was  wrongftilly  dl^miaaed  by  the  captain.  The  like  doctrine  was  applied 
in  oaaea  of  aflteiffhtment  Ammaoti  ▼.  aUcm,  10  But,  680;  AiiUft  y.  Wllmn,  6  BmI,  07) 
Gibbon  T.  Mendez,  S  B.  A  Aid.  17. 

In  Wtrmony  v.  Bingham^  !3  N.  T.  99,  where  a  carrier  agreed  to  deliver  goods  in  a  ceruln  time, 
bat- was  proventBd  by«  freahet,  the  oonrt  say:  "It  la  a  well-settled  rale,  that  where  the  lt« 
creates  a  duty  or  chaise,  and  the  party  is  disabled  fl'om  performing  it  without  any  defanlt  lo 
himself,  and  haa  no  remedy  over,  then  the  law  will  excnse  him;  but  where  the  party,  bjrhii 
own  contract,  creates  a  duty  or  charge  upon  himself  he  is  bound  to  make  It  good,  notwith* 
atandlng  any  aocideBtx>r  delay  by  inevitable  neoeaslty,  beeause  he  might  iiave  provided  agtic?: 
it  by  contract." 

Bat  even  in  oldtimeii  there  aeema  to  have  been  a  recogniaed  exception  in  some  cases  of  eoo- 
tactfor  personal  eervloea.  Thie,  in  Ouitsr  v.  PowaU  9vpr€L,  LA^WBanoB,  J.  remarked :  **  Witk 
regard  to  the  common  case  of  a  hired  servant,  to  which  this  has  been  compared ;  ancfa  a  aemot, 
though  hired  in  a  general  way,  is  considered  to  be  hired  with  reference  to  the  general  asde^ 
standing  upon  the  subject,  that  the  servant  ahall  be  entitled  to  his  wages  for  the  whole  tine  kt 
aervcs,  thongh  he  do  not  continue  in  the  service  during  the  whole  year.  So  if  the  plaintiff  is 
•this  caae  could  have  proved  any  usage,**  etc. 

Bat  now  it  seems  well  settled  that  where  a  party,  contracting  to  reader  personal  aerrioeii 
•disabled  from  full  performance  by  inevitable  casualty,  he  may  still  recover  for  the  serrieei 
rendered,  quantum  meruit. 

In  JPbitonT.  Clark,  11  Vt,  857,  the  contract  was  for  four  months'  labor,  at  ten  dollars  a  msoth. 
■et  payable  nntil  the  end  of  tiie  term.  After  one  month  and  twenty  days  the  phdntiff  «h 
disabled  by  sickness,  and  worked  no  more.  He  waa  entitled  to  wages  pro  tanio^  Rbdvibli)  J. 
dissenting.  The  court  said :  '*  It  is  undoubtedly  settled  law,  that  where  a  party  by  his  own  cw- 
><lact  oreatesra  doty  or  charge  npon  himseHf,  he  is  buond  to  make  it  good,  \fhe  may,  notmtb- 
•tandlng  any  accident  by  inevitable  necessity,  because,  it  is  said,  he  might  have  prorided 
against  It  by  his  contract.  Upon  this  principle,  when  the  party  covenants  to  repair,  and  lesri 
ihehoasoe  and  buSdIngs  in  as  good  plijrht  as  he  found  them,  he  w121  be  answeiable  for  ill 
damage,  even  If  committed  by  the  public  enemy,  or  occasioPAd  by  storms,  flood,  fire  or  I<gfc^ 
ning.  It  is  to  be  remembered  that  in  such  cases  there  is  nothing  in  the  nature  of  thtn^  tbst 
renders  it  Impoertble  for  the  party  to  perform  the  obligations  which  he  haa  asenmed  by  fail 
own  ooatract.  In  oasps  where  the  act  of  Qod  renders  the  performance  abfohdefy  itnpe$tiUL 
the  contract  is  dischar;;ed,  according  to  the  maxim  impot^tia  exeutcU  Ugttmy  Citing  tb« 
ancient  cases  of  trees  blown  down,  and  of  the  death  of  a  horse  which  one  bad  acr^ed  to 
daUver.  **  These  eervicos  being  ef  a  personal  character,  the  contract  could  not  be  perfonBed 
by  another,  and  as  the  plaintiff  was  disabled  to  perform  them  himself,  by  reason  of  sickneM. 
which  is  the  act  of  Ood.  npon  the  authority  of  the  foregoing  cases  the  contract  was  dischanrfd. 
The  inquiry  then  arises,  what  \f^  the  result  t  It  appears  to  me  apparent  that  the  plaintiff  msft. 
at  iMMt  after  the  expiration  of  the  four  months,  be  permitted  to  recover  as  npon  a  ^non/tda 
meruU  pro  rata  for  the  scnrtces  rendered.  Common  justice  requires  thi»,  and  I  should  be  f*^rrf 
to  And  that  It  was  not  tolerated  by  the  principles  of  the  common  law."  Dietingnlahinr  (SU 
-Jsrv.  tknmU^  A  T.  B.  380.  The  aame  doctrine  was  applied  in  Hubbard  v.  BsUan,  97  VL  $41 
where,  however,  it  was  not  provided  that  the  wages  were  not  payable  till  the  end  of  ths 
term. 

In  JfoCTvrv  V.  FyOtt^  A  McCord,  46.  the  contract  waa  for  a  gross  sum  for  a  year,  bat  the  parttsi 
rliaving  separated,  it  was  held  that  there  might  be  a  recovery  pro  (onto.    And  In  Baeol  v. 
Amitfff,  3  Bail.  424,  and  0«)rgs  v.  EOiot,  2  Hen.  &  Munf.  B,  the  same  doctrine  wae  applisd  la 
ease  of  death. 

bi  JMdfayv.  Lhueott,  90  Me.  1S8,  It  was  held  that  an  action  of  damages  for  an  entire  brsaA  ol 
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i  rmA  eoBtnct  to  labar  woald  not  lie,  ivhera  It  appMred  tluit  the  dnfimdaDt  wwnliony  pM* 
tented  by  sickneaB. 

In  Ifaf^  ▼.  ifiNWf,  iO  N.  T.  19T,  where  the  ooDtnct  proTtded  for  pwrthd  pKfBMnt  darhiK  Ihe 
mpUrfBient end  the  lemelBder  at  the  eud  of  the  term,  a  reoorerj quanimm  mtmti'ynm eromaM 
for  pert  perf omiance,  fall  performanoe  being  prefvated  by  tSekneas;  aad  in  Jbrnar,  Judd,  4 
CoBtfL  411,  the  lilie  reootrery  waa  BU»Udned  In  a  aimilar  OMe,  on  a  pnbllo  eontiMt,  tiie  fanper' 
foraiBooe  being  prevented  by  act  of  the  legislature. 

The  flune  eoort  renarked,  in  SpaUOng  ▼.  Somi^  71  N.  T.  40 ;  A  (7.,  9T  Am.  Rep.  7;  wbeto  th» 
dcf^udaot  had  agreed  to  famish  a  certain  opom  troope  to  the  plain tfflf;  and  the  bead  of  th« 
!roap«  Kas  disabled  by  sicknesa:  *^The  sickneea  and  inability  of  Wachtel  oecorring  without 
th»  halt  of  tlie  defandants  conetitoles  a  valid  excuse  for  the  non-perfomumce  of  the  oontract 
Contncts  of  thie  character,  f<Hr  the  personal  servicea,  whether  of  the  contncttng  party  or  of  a 
third  person,  reqniring  smil,  and  whidi  can  only  be  performed  by  the  partlcaiar  individual 
osnwd.  are  not,  in  their  nature,  of  absolute  obligation  under  all  circumstances.  Both  pnrtlaf 
iBa*t  be  supposed  to  contemplate  the  continuance  of  the  ability  of  the  person  whose  skilled 
rerrScss  are  the  subject  of  the  contract,  as  one  of  the  conditions  of  the  contract.  Conitaeta 
forpsrsoaal  senrices  are  snbjecl  to  this  Implied  cciicfttlda^  ^&t  thi  person' shfil!  be  able  at  tbc 
tine  sppolnted  to  perform  thenl ;  &nd  I^  he'<di«s^  Vwithoijii  Hn\i  on  th«)  patt  of  ^h^  ^venuitoc ' 
brcomes  disabled,  the  obligation  to  performbeooines  eztingdisliM."     '*'      ***  '    " 

This  doctrine  has  also  been  extended  to  cases  of  a  oontract  to  sell  or  deliver  specMe  property^ 
vUeh  has  subsequently  been  destroyed  by  fire.  DtxUr  ▼.  Norton^  47  N.  T.  OS;  5.  (7.,  7  Am. 
Sep.  415. 

In  fyaa  t.  DmUon,  35  Conn.  188,  an  apportionment  was  allowed  where  the  performance  ww 
pKveaied  by  sicknesa,  the  court  remarking  that  the  old  rule  was  relaxed,  but  reoognixhig  tha 
distiacilon  made  in  AwwuMy  v.  Blnffham,  mtprci^  approving  I^mion  ▼.  CtorJb,  tupra. 

iSat  we  do  not  And  that  any  court  baa  gone  so  far  as  to  bold  that  the  master  or  employer 
«tOQld  be  liable  to  an  action  to  receive  back  the  employee,  where  he  bad,  without  his  own  Ihttll, 
^eooae  partially  disabled,  and  had  partially  failed  to  perform  his  contract  of  service. 

la  INofev  ▼.  Lbueot^  tuprtLt  the  court  remarked,  obiUr:  "^The  pUintlif  waa  not  obliged  M 
aoce;>.  sucl.  a  partial  performance.  He  had  a  right  to  socure  the  services  of  another  man. 
A  Id  so,  in  iMtani  v.  Btldm^  the  court,  cbUer,  remarked :  **  We  think  it  should  be  regarded  as 
pietty  deer  that  the  defendant  would  be  released  from  any  obligation  to  wait  two  weeks  for  hit 
jirvl  man  to  reeover,  upon  the  uncertainty  of  his  then  reeovering,  before  he  employed  other 
hdp.  And  if  so,  eqnally  ahonld  the  plainttlf  be  at  liberty  to  leave  for  the  time,  and  be  would  not 
be  Loand  to  rstom  unless  the  defendant  waa  bound  to  receive  him,  which  he  was  not,  under 
the  dreumstanoea  of  thie  case.** 

We  do  not  find  that  the  exact  question  decided  by  the  prindpal  ease  has  ever  been  dedded 
totUs  cooatry,  although  It  was  approached  In  Spalding  v.  Awa,  «upfa,  where  the  action  waa  in 
•iKt  againt  the  employee  for  breach  of  contract. 

In  AwsBrd  v.  4iisr»,  L.  R.  1  Q.  B.  Div.  410;  3.  C,  17  Bng.  Rep.  (Moak),  98,  however,  theques- 
ttoa  dirsctiy  aruae.  The  action  was  by  a  husband  for  the  wrongful  dismissal  of  his  wife,  whom 
hseoamcted  toslngln  a  particular  opera  for  the  defendant,  but  who  had  been  disabled  by 
Qaesi*  from  attending  rehearsals  on  the  first  performances.  The  defendant  employed  another- 
hi  her  piAoe,  and  the  plaintiiT^s  wife  afterwards  recovering,  tendered  her  services,  which  were 
refoMd.  It  wBs  held  that  the  action  would  not  lie.  The  court  said :  '*  This  inability  having 
been  occasioned  by  sickness  was  not  any  breach  of  contract  by  the  plaintiff,  and  no  action  can 
he  a^aat  bim  for  the  failure  thus  occasioned.  Bat  the  damage  to  the  defendants  and  'he  con- 
ssqasat  failure  of  oonsidemtion  is  Just  as  great  as  if  it  ha<)  been  occasioned  by  the  plalntUTV 
tmh  iastesd  of  by  his  wife*s  misfortune."  The  test,  the  court  said,  ^  is  whether  the  failure  ^joea 
to  the  nwt  of  the  matter." 

It  is  weSl  settled  that  if  the  employee  voluntarily  and  without  excuse  leaves  the  semce,  Iral 
latarxe  aad  offers  to  renew,  the  master  is  not  bound  to  receive  him  nor  to  pay  him  pro  temltt. 
Zm^r  V.  /hrftf,  8  Oow.  68 ;  Spain  y.'Arwoit,  9  Stark,  «7;  Faaoon  v.  MawtftOd,  3  Has*.  147. 

Is  Bngland  the  same  rule  as  to  oompeoMttion  pro  tanto  is  applied  wnera  tho  mMtor  dismisses 
Ike  servant  for  good  cause.  LUl«v  ▼•  iSIMn,  11  Q.  B.  748.  But  in  several  of  oar  States  It  has 
otta  held  that  the  servant  may  recover  pro  tcuuo  e«en  when  rightfully  dismissed.    Jonm  r 
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Jonm,  S Swan,  605;  XaUn r.  Harriton,  4  McCord,  SIB;  BobUuonr,  SmOtn,  M  MIm. 811; 
rmot  V.  OuU^er,  88  Me.  688. 

Th6  modem  doctrine,  tiowerer,  aeenis  to  be  that  the  servant  may  reoorer  prvlmto,  eran  whan 
he  rolantarily  abandons  his  employment,  or  is  rightfally  dismissed,  subject  to  an  oflhet  forths 
damage  that  the  employer  may  have  sustained  by  his  failure  to  perform.  The  latest  esse  os 
this  point,  we  believe,  is  Dunean  v.  Bakery  81  Kans.  98.  There  D.  hired  B.  to  work  for  hln 
seven  months  at  fifteen  dollars  per  month,  and  B.  worked  only  flfty>nine  days,  and  then  qoit 
without  any  excuse.  It  was  held  that  he  migh  recover  gtuuUum  meruU^  leas  tha  damage  sos- 
toined  by  D.    The  court  reviews  the  authorities  as  follows : 

*'  Mr.  Parsons,  in  his  work  on  Contracts,  speaking  of  entire  contracts,  says: 

**  *  So,  too,  if  one  party,  without  the  fault  of  the  other,  fails  to  perform  bis  side  of  theeoa- 
tract  in  such  a  manner  as  to  enable  him  to  sue  npon  it,  still,  if  the  other  party  have  derived s 
benefit  from  the  part  performed,  it  would  be  unjust  to  allow  him  to  retain  that  without  psyisg 
anything.  The  law,  therefore,  generally  implies  a  promise  on  his  psrt  to  pay  such  a  remonaca* 
tion  as  the  benefit  conferred  upon  him  is  reasonably  worth ;  and  to  recover  that  g^uaiUum  of 
remuneration,  an  action  of  intMUatus  aasumptU  is  maintainable.*    8  Para.  Conk  6th  ed.  541. 

^1  Many  anihorltiea  ma^  be  fanxd  to<4nsthU^  fhe  Jorefvofng  piroposition  of  Mr.  Parsons,  and  to 
'  Mi^Utilt  ft  itt  aU  tta  .varlocM  aspetits.  ^  iDiuc,  autbotisies  may  be  found  to  sustain  it  with  refereoctf 
to  CodtraotaTot  sale;  ssoBtracts- to'do  scftne  specific  labor  upon  real  estate,  as  building  or  repsl^ 
ing  houses,  eta ;  contracts  to  do  some  particular  labor  upon  personal  property,  aa  making  oc 
repairing  specific  articles  of  personal  property,  and  contracts  for  personal  aervtoas.  The  lesd> 
ing  case  which  sustains  the  foregoing  proposition  with  reference  to  contracts  for  persons!  ser 
vices,  is  the  case  of  BrlUon  v.  Turner^  6  N.  H.  481.  That  was  an  action  of  ituUbUatua  amumpiL 
with  a  quatUwn  meruU  count  for  work  and  labor  performed.  The  plaintiff  had  oontrscied  to 
work  for  the  defendant  for  one  year  for  the  sum  of  $100;  but  he  left  the  defendant's  employ 
ment  after  working  for  him  for  only  about  nine  months,  without  the  consent  of  the  defendssi 
aud  without  good  cause.  It  was  held,  however,  that  he  might  recover  on  the  fftMHiAm  SMratt 
count,  notwithstanding  his  failure  and  refusal  to  work  the  fall  time  that  be  had  agreed  ta 
There  are  other  cases  directly  applicable  to  the  present  case,  to  some  of  which  we  shall  hoe- 
after  refer. 

*'  Mr.  Field,  in  his  work  on  Damages,  says  that :  *The  doctrine  now  generally  recognised  is 
case  of  part  performance  of  a  contract  for  personal  services  is,  that  if  the  employe  aoccpM 
the  benefit  of  what  has  been  done,  whether  voluntarily  or  from  the  necessity  of  the  case,  Ac 
employee  may  recover  according  to  the  contract  price,  for  what  baa  been  done ;  or  where  hs  Is 
to  receive  a  fixed  sum  for  the  whole  work,  then  in  the  proportion  which  the  work  done  besit  te 
the  whole  work :  or  where  there  is  no  price  fixed,  then  upon  a  quantum  wiwuif,  fkom  which 
however  there  must  be  deducted  whatever  damages  may  have  resulted  to  the  employer  fro* 
the  failure  to  f  ally  perform  the  contract  by  the  employee.*    Field  on  Damagoa,  1 387. 

"Mr.  Field,  also,  after  commeDting  upon  the  case  of  BrUton  v.  7\<rfisr,  an/^  and  speaking 
of  the  argument  therein  contained  a»  being  an  able  one,  then  says,  that  *  the  tendency  of  tlii 
decisions  seems  to  be  in  harmony  with  the  views  thus  ably  set  forth.*  f  388.  He  further  ssyi: 
•The  doctrine  of  BriUon  v.  Turner  is  also  now  fully  or  partially  recognised  in  Miehlgts, 
Wisconsin,  Indiana,  DHuois,  Pennsylvania,  Maine,  Texas,  Tennessee,  Missouri,  New  York  sad 
other  States.*  f  884.  *  And  the  doctrine,  in  view  of  its  manifest  Justice,  is  likely  to  grow  in 
favor  until  It  becomes  universally  recognized.*    8  885. 

*'  Mr.  Parsons  alt^o  says :  *  The  case  of  Britian  v.  Turner,  6  N.  H.  481,  resists  the  whole  doctiioc 
of  these  cases  [previously  by  him  cited],  and  permits  the  servant  to  recover  on  a  guanbun 
meruU.  His  right  to  recover  is  carefully  guarded  in  this  case  by  principles  which  seem  to  pro- 
tect the  master  from  all  wrong;  and  to  require  of  him  only  such  payment  as  is  Justly  due  for 
benefits  received  and  retained,  and  after  all  deduction  for  any  damage  he  may  have  sustidned 
from  the  breach  of  the  contract.  So  guarded,  it  might  seem  that  the  principles  of  this  csss 
are  better  adapted  to  do  adequate  Justice  to  both  parties,  and  wrong  to  neither,  than  those  oi 
the  numerous  cases  which  rest  upon  the  somewhat  technical  rule  of  the  entirety  of  the  con- 
tract.'   8  Parsons  on  Cont.  6th  ed.  *  88,  89. 

'*The  following  cases  are  al^o  in  point:  PiaOtr  v.  IflehoU,  8  Iowa,  106;  MeCia^  v.  Beii^ity  11 
Id.  86;  MeAfftHy  v.  HaU,  84  id.  856 ;  ByerUe  v.  JTsfuist,  89  id.  888 ;  Wo(f  v.  Otrr,  48  Id.  888. 

**  In  the  case  of  McGlay  v.  Hedgu^  anU^  Judge  Diuan,  who  delivered  the  opinion  of  ths 
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wt,  MM  the  foHowlng  laogojige:  *Thi8  qawtlon  wu  settled  In  thtt  State  by  the  case  of 
Aafr  T.  NkkoU^  8  Iowa,  108,  which  distinctly  recognlMd  and  expresi^ly  foUoweil  the  cai»e  of 
ArUtoi  T.  2WiMr,  6  N.  H.  481.  That  odehrated  case  has  been  criticised,  doabte«1.  and  denied 
m  be  soood.  It  la  flrequently  said  to  be  good  equity  bat  bad  law;  yet  Its  principles  are 
psdoally  winaiBg  their  way  Into  profesatonal  and  Judicial  faror.  It  Is  bottomed  on  Justice, 
ttd  is  right  upon  prindpto,  howcTer  It  may  be  upon  the  technical  and  more  Ulibeial  rules  of 
tk*  common  law  as  found  in  the  older  casea.    18  Iowa,  68.* 

"See, also.  Ultfyortf  ▼.  OraM-m,  11  Tex.  S04;  Oarrott  ▼.  WUeh,  96  id.  149;  HolUt  ▼.  CSMpmoiK 
16  id^  1, 9k  In  the  last  case  cited,  the  court  uses  the  following  language :  ^  But  this  court,  by 
s  fBcosisiwi  of  dedaiona,  has  settled  the  question  of  the  apportionabUlty  of  contracta,  and  we 
art  indiaed  to  follow  those  dedslons  in  this  case.*  [Citing  the  aboTe  and  other  cases.]  In  the 
lift  csss  the  court  says:  *  The  doctrine  of  the  earlier  dedslons,  to  the  effect  that  where  the 
eootnct.  In  casee  like  the  present,  is  entire,  the  performance  by  the  employee  is  a  condition 
pTMsdeat,  and  be  haa  no  remedy  until  he  has  fully  performed  his  part,  is  not  now  the  reoognlaed 
doctitue  of  the  oonrts.* 

''See, abo,  Lomd ▼.  Atxtattt,  68  Mo.  51,  66;  Syan  t.  Daifton,  S5  Conn.  188;  Spptrly  r.  BaUt^^ 
I  lad.  IS.  See,  also,  the  numerous  casea  dted  by  Mr.  Field  in  his  work  on  Damages,  {  684,  note 
M ;  also,  eaaee  dted  In  S  U.  S.  Dig.,  1st  series,  p.  Ml,  No.  6690. 

**  Thf  weight  of  authority  at  the  prei>ent  time,  we  think,  is  unquestionably  against  the  doctrine 
that  where  a  contract  la  entire,  and  consequently  not  apportlonable,  and  haa  been  only  partially 
pctfonaed,  the  falling  party  ta  not  entitled  to  reoorer  or  recelTC  anything  for  what  he  has 
idaally  dose.  It  will  perhaps  be  admitted  that  the  doctrine  has  been  overturned  with  respect 
10  all  contracts  except  those  for  personal  senrices ;  and  if  so,  then  there  is  not  much  of  the 
doctrine  left.  But  If  the  doctrine  la  to  be  abandoned  with  reference  to  all  contracts  except 
those  for  personal  scnrlcea,  then  why  not  abandon  the  doctrine  altogether  f  The  reason  usually 
gireo  is,  that  the  employer.  In  contracts  for  personal  services,  has  no  choice  except  to  accept, 
racdve  and  retain  the  services  already  performed,  while  in  other  contracts  he  may  refuse  to 
aecept,  or  may  return  the  proceeds  of  the  partially  performed  contract  if  he  choose.  But  this 
is  not  ahraya,  nor  even  generally,  true  with  respect  to  other  contracts..  Suppose  a  miller  pur> 
chsics  a  thouMuid  buahda  of  wheat  for  a  thousand  dollars,  the  wheat  to  be  delivered  within 
?M  month ;  he  receives  the  wheat  as  it  Is  delivered,  and  grinds  it  into  flour;  when  the  vendor 
kai  delivered  QUO  bushels  he  refusea  to  deliver  any  more ;  wliat  choice  has  the  miller,  except  to 
Rtaln  what  he  haa  already  received  ?  This  kind  of  supposition  will  also  apply  to  the  purchase 
sad  sale  of  all  other  kinds  of  artides,  where  the  purchaser  on  receiving  them  changes  their 
chsiactcr  oo  that  he  cannot  return  them.  Or  suppose  that  an  owner  of  real  estate  employs  a 
Biaa  to  build  or  repair  some  structure  thereon  for  a  groaa  but  definite  sum,  the  owner  of  the 
leal  estate  to  Aimish  the  materials  or  a  portion  thereof  In  case  of  building,  and  either  to  fur- 
nish them  in  oaae  of  repairing,  and  the  Job  is  only  half  ftnished ;  what  choice  has  the  owner  of 
ihe  real  eatate  with  reference  to  retaining  or  returning  the  proceeds  of  the  workman^s  labor  t 
This  kind  of  enpposltlon  will  also  apply  to  all  kinds  of  work  done  on  real  esute,  and  will 
''I**  *f^  to  work  done  on  personal  property.  Of  course,  in  all  casea  where  the  employer  can 
i«f aee  to  accept  the  work,  and  does  refhse  to  accept  it,  or  returns  it,  he  is  not  bound  to  pay  for 
h  anieae  it  exactly  oorreaponda  with  the  contract ;  but  where  he  receives  it  and  retains  it, 
vhether  be  retain  It  fhmi  choice  or  from  neceaslty,  he  is  bound  to  pay  for  the  same  what  it 
is  reasonably  worth,  leas  any  damage  that  he  may  sustain  by  reason  of  the  partial  non-fnlflU- 
■leat  of  the  contract.  Of  course,  he  is  not  bound  to  pay  anything  unless  the  work  Is  worth 
laiiielhlBg,  unleaa  he  reeeivea  or  may  rsceive  some  actual  beneflt  therefrom ;  and  where  he 
lecdvea  or  may  receive  some  actual  beneflt  therefh>m,  he  is  bound  to  pay  for  such  beneflt  (and 
Mly  for  audi  benefit),  within  the  limitationa  hereinbefore  mentioned." 

It  seeaaa.  however,  that  If  the  employee  la  temporarily  disabled  by  sickness,  and  abandons  the 
Mployment,  and  on  recovery  Is  received  again  by  hia  maater,  he  cannot  recover  for  the  time  of 
Us  dJaahOlty  and  absence,  although  the  contract  is  entire.  Bonm  v.  CMeago  SaU  OhA  (Dlinoli 
»n  Pleaai,  11  Chicago  Legal  Newa,  8T. 
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Sedftettan-^eMenee  to  iuttain  acUm  far. 

In  an  action  by  a  father  for  the  seduction  of  his  minor  daughter,  proof  of  Ifai 
sexual  interoouTse  followed  bj  pregnancy,  confinement  and  ehild  birtk,  sD 

while  the  daughter  was  liring  with  the  father,  is  sufficient 

A  CTION  of  seduction.    The  opinion  states  the  facta.    The  plsin- 
fX    ^iff  h&d  judgment  below. 

S.  AshtOTiy  for  appellant,  contended  that  the  proof  showed  no 
seduction,  and  that  the  plaintiff,  before  he  would  be  entitled  to 
recover,  must  show,  in  addition  to  illicit  interoonrse,  that  the 
daughter's  consent  was  obtained  by  flattery,  promises  or  other  arti 
ficea  used  by  the  defendant. 

T,  A,  Moran^  for  appellee. 

Sbldon,  J.  This  was  an  action  for  the  seduction  of  plabtiffi 
daughter,  which  resulted  in  a  verdict  and  judgment  for  plaintiff  for 
t500  damages.    The  defendant  appealed. 

The  evidence  shows  that  at  the  time  of  the  act  complained  of  the 
daughter  was  living  with  her  father  and  was  about  fifteen  years  of 
age,  and  that  the  defendant  was  her  uncle  by  marriage,  he  being  tbe 
husband  of  her  mother's  sister  or  half-sister;  that  the  girl  became 
pregnant  and  was  delivered  of  a  child,  the  result,  as  the  girl  testi- 
fied, of  an  act  of  sexual  intercourse  with  the  defendant.  Tbe 
defendant  denied  having  such  intercourse.  The  testimony  of  the 
daughter  was  corroborated  by  that  of  her  father,  the  plaintiff,  of 
admissions  made  by  the  defendant. 

The  point  is  made  that  there  was  no  seduction  in  the  case.  If  the 
sexual  intercourse,  with  the  result  testified  to,  took  place  there  was 
enough  of  seduction  to  sustain  the  suit.  All  that  the  declaration 
alleges  or  need  allege  in  this  respect  is  that  the  defendant  assaulted 
and  debauched  and  carnally  knew  the  daughter.  In  the  case  of 
Kennedy  v.  Sfiea^  110  Mass.  147;  S,  (7.,  14  Am.  Rep.  584,  ku  action 
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for  BedactioDy  it  was  said,  respecting  this  point:  ^'As  the  gist  of  the 
aedon  is  the  debauching  of  the  daughter  and  the  consequent  sup- 
posed or  actual  loss  of  her  services,  it  is  immaterial  to  the  plaintiff's 
daim  under  what  particular  circumstances  the  injuiy  was  wrought, 
tr  whether  it  was  accompanied  with  force  and  violence  or  not.  Tho 
action  will  lie  although  trespass  vi  et  armis  might  have  bcen-sus- 
tamed.  It  would  be  no  defense  that  the  crime  was  rape  and  not 
ledaotion." 

In  Wh4te  V.  Murtkmd,  71  III  268;  8.  C,  22  Am.  Rep.  100,  a 
similar  action,  this  court  said  :  ^'Upon  the  principle  that  plaintiff's 
daughter  was  incapable  of  consenting,  the  fact  that  she  yielded 
without  force  or  seduction  would  not  constitute  a  bar  to  the  action. 
Still  it  seems  to  be  settled,  and  properly  so,  that  if  a  seduction  be 
Dot  proved  damages  for  seduction  should  not  be  given.^ 

Finding  no  sufficient  reason  for  the  reversal  of  the  judgment  it  is 

ifiimed. 

Judgment  c^rmeA 


OunsT  V.  Howx. 

(9SDL66flL) 

Omttiui^'hjf  married  tooTnan  io  euppert  andher — g0, 

A  married  woman  agreed  in  writhig  to  support  her  mother  for  life,  and  the 
mother,  in  consideration  thereof,  assigned  to  her  all  her  personal  effects  and 
agreed  to  give  her  at  her  death  a  note  of  (1,800  against  a  third  person,  the 
mother  reserving  the  interest  thereof  for  her  life,  but  no  present  assignment 
of  the  note  was  made.  Held  (1),  that  there  was  no  gift  of  the  note,  nor  any 
trust  therein  in  the  mother  for  the  daughter's  use;  (2),  that  the  agreement 
was  invalid  because  it  did  not  relate  to  the  wife's  separate  property  or  earn- 
inga,  nor  to  her  separate  trade  or  business. 

ACTION  respecting  the  ownership  of  a  promissory  note  for  $1,300 
by  Laura  L.  Olney,  as  administratrix  of  Sophia  L.  Bogart. 
The  plainti£^  Laura  L.  Olney,  claimed  the  note  by  virtue  of  the  fol* 
lowing  instrument : 

^This  indenture,  made  this  7th  day  of  April,  1873,  between  Sophia 

Bogart,  of  Pontiac,  Illinois,  of  the  first  part,  and  Laura  L.  Olney,  of 

the  same  place,  of  the  second  part,  witnesseth,  that  the  party  of  the 

leoond  part,  for  and  in  consideration  of  the  covenants  and  agree* 
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<nents,  sale  and  assignments  hereinafter  made  by  the  party  of  the 
first  party  does  hereby  covenant  and  agree  to  and  with  the  said  party 
of  the  first  part  that  she  will  furnish  her  a  home  in  her  family  and  a 
good  and  comfortable  support  daring  the  term  of  her  natural  life. 
The  party  of  the  first  part,  for  and  in  consideration  of  the  covenanti 
and  agreements  hereinbefore  made  by  the  party  of  the  second  part, 
•does  hereby  sell,  assign  and  transfer  to  said  party  of  the  second 
part  all  her  property  and  effects,  consisting  of  household  goods  and 
-$1,300,  and  the  notes  or  other  securities  held  therefor,  possession  of 
the  same  to  be  given  to  and  taken  by  the  party  of  the  second  part 
immediately  upon  the  decease  of  the  party  of  the  first  part.  It  r» 
further  mutually  agreed  by  and  between  the  parties  that  the  party 
of  the  first  part  is  to  have  the  full  use  of  the  interest  of  said  tl,300 
during  her  lifetime,  and  that  the  party  of  the  second  part  shall,  at 
■and  after  the  decease  of  the  party  of  the  first  part,  pay  to  Alfred  S. 
Howe,  a  son  of  the  last-named  party,  1800,  and  that  the  covenants, 
agreements  and  assignments  herein  contained  shall  be  binding  upon 
the  heirs,  executors,  administrators  and  assigns  of  the  respective 
parties. 

*^  In  witness  whereof  the  parties  have  hereunto  set  their  hands  and 
«eals  the  day  and  year  first  above  written. 

"SOPHIA  G.  BOQART.      [Seal.] 
"  LAURA  L.  OLNKT  »       [Seal] 

The  other  facts  appear  in  the  opinion. 
A.  M,  Harding^  for  appellant. 
&  8*  Lawrencey  for  appellee. 

Baksb,  J.  The  instrument  on  which  appellant's  claim  is  based 
^id  not  take  effect  as  a  completed  gift  inter  vivoSy  or  as  an  executed 
oontract,  to  work  the  transfer  of  title  to  appellant.  There  was  no 
assignment  or  delivery  of  the  note  for  CI, 300.  The  instrument  was 
olearly  executory  in  its  character.  By  its  terms  possession  of  the 
property  was  to  be  given  to  and  taken  by  appellant  upon  the  decease 
of  Mrs.  Bogart,  who  was  to  have  the  full  use  of  the  interest  on  the 
#1,300  during  her  lifetime,  and  after  her  death  appellant  was  to  pay 
Alfred  S.  Howe  $300  of  the  money  secured  by  the  note.  There  is  in 
the  instrument  no  declaration  of  trust,  and  it  does  not  appear  there 
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from  that  it  wm  the  intention  of  Mrs.  Bogart  to  assume  the  position 
of  troBtee  and  thereafter  hold  the  note  and  other  property  in  trust 
for  the  benefit  of  appellant  as  cestui  que  trust.  The  writing  is  essen- 
tially testamentary  in  its  nature,  and  omitting  for  the  present  the 
element  of  contract  its  object  was  to  make  disposition  of  property 
tftcr  the  death  of  the  owner.  It  did  not,  after  such  death,  take 
eflfect  as  a  testamentary  devise  for  it  was  not  executed  and  witnesses) 
as  required  by  the  statute  of  wills. 

The  question  then  arises,  was  the  instrument,  at  the  time  it  was 
made,  a  valid  and  binding  executory  contract  between  the  parties  ? 

To  make  it  a  valid  executory  contract  both  parties  must  have  been 
bound  thereby.  The  promises  of  each  party  must  have  been  concur- 
rent and  obligatory  on  both  at  the  same  time  to  render  the  promise 
of  dther  binding.  1  Chit.  207;  Tltcker  v.  Woodsy  12  Johns.  190. 
This  court  said,  in  McKihUy  v.  WcUkins^  13  111.  142,  "unless  the 
plaintiff  were  bound  on  his  part  not  to  do  the  act  which  formed  the 
consideration  of  the  promise  of  the  defendant,  the  agreement  was 
void  for  want  of  mutuality,''  and  said,  in  Nelson  v.  Hayner^  66  IlL 
490,  ^  it  is  indispensable  to  every  legal  contract  that  there  be  two 
ooniracdng  parties  competent  to  contract."  It  is  admitted  that 
at  the  date  of  the  execution  of  the  instrument,  Laura  L.  Olney  was 
a  married  woman  living  with  her  husband.  Being  such,  did  said 
instrument  become  obligatory  on  her,  and  was  she  bound,  as  pro- 
\ided  therein,  to  furnish  Mrs.  Bogart  a  home  in  her  family  and  a 
good  and  comfortable  support  during  the  term  of  her  natural  life  ? 

At  common  law  a  married  woman  had  no  power  to  bind  herself 
by  contract.  She  might,  it  is  true,  have  made  a  charge  upon  her 
■epaiate  estate  in  equity,  but  that  was  regarded  not  as  an  obligatory 
personal  contract  but  as  an  appointment  out  of  such  estate.  The 
appellant  had,  then,  no  legal  capacity  to  bind  herself  to  do  that 
which  she  agreed  to  do  by  this  instrument,  unless  such  capacity  was 
eonf erred  either  by  the  .married  woman's  act  of  1861  or  by  the 
statute  of  1869.  The  latter  act  conferred  upon  her  the  right  to 
recdve,  use  and  possess  her  own  earnings  and  sue  for  the  same  in 
her  own  name.  In  Baighi  r.  Mo  Vectgh^  69  HI.  625,  a  contract  by 
a  married  woman  (who  was  earning  money  by  keeping  a  retail 
grocery  store)  to  pay  for  goods  to  be  used  in  her  enterprise  was 
held  valid,  and  an  action  at  law  against  her  for  the  breach  thereof 
was  sustained,  and  this  upon  the  ground  that  such  a  contract  was 
within  the  statute  of  1869  giving  her  the  right  to  sue  in  her 
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own  name  for  her  earnings.  It  was  stated  in  that  case  that  the 
earnings  were  not  to  be  limited  to  such,  only,  as  should  result  from 
manual  labor,  and  the  court  paid,  "  the  goods  were  purchased  by  the 
appellant  to  be  used  in  her  business  as  proprietress  of  a  retail  gro- 
cery store.'*  In  Thompson  v.  WeUer^  85  111.  197,  this  court,  in  rcf6^ 
ring  to  the  decision  in  the  former  case,  said  :  "The  court  expressly 
put  it  upon  the  ground  that  the  right  to  earnings,  mentioned  in  the 
statute,  is  not  limited  to  those  only  arising  from  manual  labor.*^ 
The  contract  now  before  us  does  not  come  within  the  scopu  of  the 
necessary  implication  of  the  statute  of  1869.  The  subject-matter 
of  the  contract  was  neither  the  manual  labor  of  the  appellant  from 
which  she  could  derive  earnings,  nor  did  it  haVe  reference  to  any 
separate  business  or  trade  in  which  she  was  engaged  as  proprietresSi 
and  out  of  which  earnings  would  accrue  to  her.  If  she  had,  during 
the  lifetime  of  Mrs.  Bogart,  refused  to  furnish  the  home  and  support, 
she  could  not,  by  force  of  this  statute,  have  been  compelled  to  do  so, 
or  to  respond  in  damages. 

The  act  of  1861  conferred  upon  married  women  the  right  to  hoM, 
own,  possess  and  enjoy,  the  same  as  though  they  were  sole  and 
unmarried,  their  sole  and  separate  property,  owned  at  the  time  of  the 
marriage,  or  acquired  dunng  coverture  in  good  faith  from  persons 
other  than  their  husbands,  by  descent,  devise  or  otherwise.  This 
act  has  been  held  by  implication  to  confer  on  them  power  to  make 
contracts  necessary  for  the  use  and  enjoyment  of  their  separate  prop- 
erty. Carpenter  v.  Mitchell^  50  111.  471 ;  Cookson  v.  Toole^  59  id.  515  ; 
Haight  v.  Mc  Veagh,  supra.  We  know,  however,  of  no  oase,  in  which 
the  separate  property  of  the  wife  was  not  involved,  and  in  which  no 
question  of  personal  earnings  arose,  whei^in  it  has  been  decided  that 
a  /evie  covert  may  make  a  valid  and  binding  contract.  We  hare,  of 
course,  no  reference  to  contracts  made  under  statutes  enacted  sub- 
sequent to  the  date  of  the  contract  under  consideration.  In  this 
case  a  married  woman,  living  with  her  husband  and  under  his  roof 
and  control,  assumed  to  make  a  contract  that  would  bind  her  to  fur- 
nish a  person  with  a  home  in  the  family,  and  to  support  such  person 
for  life.  Such  agreement  had  no  reference  to,  or  connection  with, 
any  separate  property  owned  by  the  wife,  and  it  appears  that  aha 
had  no  such  property  of  any  kind,  either  real  or  personal. 

The  question  is  suggested  whether,  as  the  contract  of  appellant 
was  fully  executed,  the  contract  of  the  deceased  may  not  be  sustained 
as  an  executory  contract  upon  the  ground  that  it  had  a  valuable  con- 
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sidention.  A  contract  may  be  defined  to  be  an  agreement  between 
two  or  more  parties,  upon  snfYicient  consideration,  for  the  doing  or 
not  doing  of  some  particular  thing.  As  we  have  already  seen,  it  is 
indispensable  to  every  legal  contract  that  there  be  two  contracting 
parties  competent  to  contract.  In  the  case  now  before  us  the 
element  of  a  consideration  may  be  present,  but  the  equally  essential 
prerequisite  of  two  competent  contracting  parties  is  wanting.  The 
latter  element  is  as  necessary  as  the  former.  The  cases  referred  to 
bj  appellant  arose  under  the  law  of  agency,  and  are  cases  where  the 
contracts,  when  made,  were  void  as  to  the  principals  for  want  of 
authority  in  the  agents  to  make  them,  but  where,  the  contracts 
havbg  been  fully  performed  by  the  parties  of  the  other  part,  the 
principals  had  received  the  benefits  of  such  performance,  and  were 
held  to  have  ratified  the  contracts  and  to  be  bound  to  fulfill  on  their 
parts.  The  cases  have  no  application  here.  In  them  there  were  at 
least  two  parties  competent  to  bind  themselves,  while  here  there 
was  not. 

The  evidence  shows  that  appellant  had  no  separate  property,  that 
L(;r  husband  furnished  (he  home  and  support  for  the  deceased  and 
paid  all  the  bills  made  on  her  account.  If  all  this  was  not  intended 
it  a  grataity,  there  was  ample  remedy  therefor,  and  the  claim  might 
have  been  probated  against  the  estate.  Whether  it  is  now  barred  is 
a  matter  not  before  us.  If  appellant  has  any  right  growing  out  of 
the  instrument  in  writing,  it  must  be  based  on  some  theory  of  the 
case  not  aoggested  by  the  brief  and  argument  filed  in  her  behal£ 
The  comments  made  upon  the  moral  character  and  conduct  of 
appeUee  are  not  pertinent  to  the  points  of  law  involved  in  the 
eontrbversy. 

The  judgment  of  the  Circuit  Court  is  affirmed* 

Judgment  offirfMJL 
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The  complainant  was  fraudulent! j  induced  by  two  confederates  to  ezpoae 
money  in  his  hand;  one  of  them  then  snatched  it  from  him  and  nm  awi^i 
while  the  other  held  him  so  that  he  should  not  pursue,  and  a  struggle  betwMi 
them  ensued.    Held,  that  this  did  not  constitute  robbeiy. 

pONVICTION  of  robbery.    The  opinion  states  the  faoU. 

X  Wi  Sansberry^  for  appellant. 

71  W,  WooUen^  Attorney-General,  for  State. 

NiBLACK,  J.  The  prosecution  in  this  case  was  apon  an  indiotmsBt 
containing  two  counts. 

The  fii*st  count  charged  that  Robert  Sbinn  and  another  penon, 
whose  name  was  to  the  grand  jury  unknown,  **on  the  16th  day  of 
August,  A.  D.  1878,  at,"  etc.,  "did  then  and  there  unlawfally,  forci- 
bly and  feloniously  take  from  the  person  of  Itbamar  MoCarty  by 
violence  three  ten-dollar  national  bank  bills  of  the  valae  of  ten  dol- 
lars each,  and  of  the  aggregate  value  of  thirty  dollars,  upon  t 
national  bank  and  national  banks  to  the  said  grand  jury  unknown, 
of  the  personal  property,  goods  and  moneys  of  Jasper  N.  MoCarty." 
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He  second  count  charged  the  same  persons  with  stealing,  taking 
tad  carrying  away  three  ten-dollar  national  bank  bills,  describing. 
SDch  bills  in  the  same  manner  as  in  the  first  count. 

Shinn,  the  appellant,  plead  not  guilty,  and  upon  a  trial  by  a  jury 
was  found  guilty  of  the  robbery  charged  in  the  first  count  of  the 
mdictment.  His  punishment  was  fixed  at  a  fine  of  one  dollar  and  at 
imprisonment  in  the  State  prison  for  two  years. 

Disregarding  a  motion  for  a  new  trial  the  court  rendered  a  judg» 
ment  of  conviction  upon  the  verdict. 

One  of  the  causes  assigned  for  a  new  trial  was  the  insufficiency  ol 
the  evidence  to  sustain  the  verdict,  and  that  constitutes  the  princi- 
pal question  to  which  our  attention  has  been  invited  here. 

Ithamar  McCarty  was  the  prosecuting  witness,  and  the  only  wit- 
ness, as  to  most  of  the  material  facts  relied  on  by  the  prosecuting 
attorney  for  a  conviction. 

He  testified  that  late  in  the  evening  of  August  14,  1878,  he  went 
from  Hancock  county  to  the  city  of  Anderson,  in  the  county  ol 
Madison,  to  sell  some  flax-seed  for  his  brother,  Jasper  N.  McCai-ty;. 
that  he  received  a  check  for  thirty-five  dollars  and  eighty-eight 
oenis,  the  value  of  the  flax-seed,  upon  a  bank  of  that  city;  that  next 
morning,  after  he  had  received  the  money  on  the  check,  he  sat  down 
oc  the  step  at  a  store  door  to  look  over  the  money  and  to  see  thai 
it  was  all  right;  that  while  so  engaged  a  man  came  up  in  front  of 
him  and  engaged  him  in  conversation ;  that  this  man,  who  was  tho 
person  designated  in  the  indictment  as  the  person  unknown  to  the 
grand  jury  and  who  was  referred  to  upon  the  trial  as  the  "  padlock 
nan,^  made  some  inquiry  as.  to  his  (witness)  future  business  inten- 
tions, saying  that  he  had  for  sale  a  very  remarkable  padlock^ 
denominated  a  burglar-proof  padlock,  or  something  of  that  kind, 
sod  suggested  that  he,  said  McCarty,  should  become  an  agent  fof 
the  sale  of  this  padlock;  that  this  unknown  man,  after  some  furthei 
conversation,  left  witness  to  get  a  specimen  lock  for  his  examination 
and  further  information;  that  after  an  apparent  second  effort  to  find 
a  lock  the  padlock  man  came  to  witness  at  an  appointed  place  with  a 
lock;  that  thereupon,  he  and  witness  went  walking  togeCher  upon 
one  of  the  streets,  during  which  time  he  explained  to  witness  how  to 
onlock  this  specimen  lock,  claiming  that  no  person  not  previously 
instructed  could  unlock  it;  that  they  soon  came  to  the  door  of  a- 
ehurch  where  they  sat  down  upon  the  step  in  the  shade  and  con- 
tinned  the  discussion  of  the  merits  of  the  lock;  that  soon  after  they 
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were  thus  seated  the  appellant,  who  was  a  stranger  to  witness,  came 
np  in  front  of  them  and  inquired  when  the  train  left  for  Rushvillei 
remarking  that  his  father  who  lived  in  Marion,  in  Grant  county, 
had  had  two  horses  stolen  and  that  he  was  in  purenit  of  the  horses; 
that  the  padlock  man  then  handed  the  lock  to  the  appellant  with  a 
remark  that  if  his  father  had  had  such  a  lock  on  his  barn  as  that,  hifi 
horses  would  not  have  been  stolen;  that  the  appellant  taking  the  key 
made  a  seeming  effort  to  unlock  the  lock,  but  failing,  said  the  lock 
was  a  sham;  that  being  assured  by  the  padlock  man  that  it  was  a 
very  easy  thing  to  do  if  he  only  understood  its  workings,  the  appel- 
lant made  another  apparent  effort  to  unlock  the  lock,  but  again 
failing  he  handed  the  lock  back,  saying  he  would  bet  fifty  dollars 
there  was  not  a  man  in  the  State  who  could  unlock  that  lock;  that 
witness  pulled  out  of  his  pocket  three  ten-dollar  national  bank  bills> 
and  holding  them  in  his  hands  remarked  that  if  he  were  a  bettiag 
man  he  would  bet  that  amount  that  he  could  unlock  the  lock  very 
easily;  that  at  that  point  witness  became  suspicious  that  the  pad- 
lock  man  was  too  anxious  for  him  to  bet,  and  was  about  to  return 
these  bills  to  his  pocket  when  the  padlock  man  snatched  them  from 
his  hand  and  handed  them  over  to  the  appellant,  who  started  off  on  a 
run ;  that  the  padlock  man  then  took  witness  by  the  arms  and  shoved 
him  over  the  steps  in  front  of  the  church ;  that  witness  getting  loose 
ran  after  appellant  and  caught  him  by  the  arm  and  demanded  a 
return  of  the  money;  that  the  padlock  man  again  caught  hold  of 
witness,  about  which  time  the  appellant  handed  back  to  witness  a 
ten-dollar  bill,  requesting  him  to  accept  it  as  a  compromise;  that 
witness  still  hung  on  to  appellant  insisting  on  a  return  of  the  remain- 
ing twenty  dollars,  when  another  tussle  ensued,  in  which  all  three 
engaged,  but  the  attention  of  others  being  attracted  by  this  time,  the 
padlock  man  very  suddenly  disappeared  from  the  city  and  the  appel- 
lant was  soon  afterward  arrested. 

This  we  regard  as  a  fair  synopsis  of  so  much  of  the  testimony  of 
the  prosecuting  witness,  as  is  necessary  to  indicate  the  character  of 
the  transaction  for  which  the  appellant  was  convicted,  as  above  set 
forth. 

The  synopsis  above  given  embraces  the  substantial  portions  of  the 
testimony  which  went  most  strongly  against  the  appellant. 

It  is  said  that  the  principle  of  robbery  is  violence,  but  it  has  been 
held  that  actual  violence  is  not  the  only  means  by  which  a  robbery 
may  be  effected  ;  that  it  may  also  be  accomplished  by  fear,  whick 
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th«  lav  considers  as  constructive  violence.  JDomiaUy^s  Cuaey  1  Leach^ 
229;  Lang  v.  TTie  State,  12  Ga.  293. 

With  respect  to  the  degree  of  actual  violence  necessary  to  con- 
stitute a  robbery,  more  than  a  sudden  taking  or  snatching  must  be 
ehown. 

Archbold's  Treatise  on  Criminal  Practice  and  Pleading  gives 
ieveral  illustrations  in  support  of  this  rule,  and  concludes:  **  So  that 
the  rule  appears  to  be  well  established,  that  no  sudden  taking  or 
matching  of  property  from  a  person  unawares  is  sufficient  to  con- 
stitute robbery,  unless  some  injury  be  done  to  the  person,  or  there  be 
some  previous  struggle  for  the  possession  of  the  property,  or  some 
force  used  in  order  to  obtain  it."  YoL  2,  p.  1290;  see,  also,  2 
Whart.  Crim.  Law,  §  1701. 

The  taking  must  not  precede  the  violence  or  putting  in  fear.  In 
other  words,  the  violence  or  putting  in  fear  will  not  make  a  prece- 
dent taking,  effected  clandestinely,  or  without  either  violence  or 
patting  in  fear,  amount  to  a  robbery.  2  Russ.  on  Crimes,  108  ;  2 
Archb.  Crim.  Prac.  and  Plead.  1289. 

Applying  the  well-established  rules  of  law  thus  enunciated  to  the 
cause  in  hearing,  it  is  manifest  that  a  case  of  robbery  was  not  made 
out  against  the  appellant  on  the  evidence.  £rennon  v.  The  StcUe^ 
25  Ind.  403;  JIart  v.  The  State,  51  id.  102. 

The  evidence  tended  to  show  the  fraudulent  and  felonious  obtain- 
ing of  money  from  the  prosecuting  witness  by  means  of  a  previously- 
arranged  trick  or  contrivance,  but  did  not  sustain  the  charge  of 
lobb^ry  contained  in  the  indictment.    Huber  v.  The  State,  61  Ind.  341. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial 
Tlie  elerk  will  give  the  proper  notice  for  the  return  of  the  prisoner. 
Vol.  XXXI  — 15 
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TaTLOB  v.  FlCKAfl. 

(«4  Ind.  107.) 

Waiir  and  iBat&''<oyrie  -^  obUmcHon  of  mrfoM  cwfflow  qf  toa^l0r-«Mtrji— Mtfm- 

administrator. 

Tho  owner  of  land  pianted  a  row  of  trees  on  his  own  land,  and  along  the  division 
line  between  his  land  and  that  of  an  adjoining  proprietor,  the  effect  of  whidi 
was  to  obstruct  the  passage  of  drift-wood  carried  upon  the  land  of  the  adjoin> 
ing  proprietor,  by  the  overflow  of  a  water-course  adjacent  to  the  lands  of 
both  proprietors,  to  the  injury  of  such  adjacent  land,  ffdd,  that  no  actioD 
would  lie  therefor.* 

An  administrator  has  no  right  of  action  for  injury  to  the  land  of  his  intesUia 

ACTION  for  obstruction  of  water.    The  opinion  states  the  esse. 
The  defendant  had  judgment  below. 

A*  Z.  Robinson^  for  appellant. 

J.  M,  Shackdfcrd  and  R,  D,  Richard^on^  for  appellee. 

BiDDLB,  J.  The  appellant  entitled  this  case,  '^  Samuel  C.  TayloTf 
administrator  of  the  estate  of  Martha  E.  Taylor,  deceased,^  ete., 
and  filed  the  following  complaint: 

^^  Samuel  C.  Taylor,  administrator  aforesaid,  complains  of  John 
H.  Fickas,  and  says,  that  on  the  11th  day  of  December,  1866,  the 
said  Martha  E.  Taylor,  whose  name  was  then  Martha  £.  James, 
became  the  owner  in  fee  simple,  and  entered  into  possession  of  the 
following-described  tract  of  land,  viz.:  forty-five  and  ninety-one 
one-hundredths  acres,  out  of  the  middle  of  the  north-east  quarter 
of  section  No.  eleven  (11),  in  township  No.  seven  (7)  south,  range 
No.  ten  (10)  west,  being  that  part  of  said  quarter  section  set  off  and 
allotted  td  Mra.  Emily  R.  James,  as  widow  of  Nathaniel  J.  James, 
•n  a  suit  for  partition  in  the  Court  of  Common  Pleas  of  said  county, 

*  To  same  effect:  Uo\il  v.  City  of  Hudson  (^  Wis.  668K  9  Am.  Rep.  47S.  Contra: 
l^jotle  V.  Clifton  {Hi  Ohio  St.  247),  10  Am.  Rep.  738;  Ogtmm  y  Oonnor  (4« OaL SM),  13  Am. 
Rep.  'Z\Z.  A  muiiiclpnl  corporation  may  not,  by  change  of  grade  of  street,  turn  sur- 
face water  on  adjacent  land:  Pettigrew  v.  ViUage  of  EvantvUle (85  Wis.  223).  3  Am.  Rep. 
fiO ;  City  of  Aurora  v.  Reed  (67  III.  29)»  11  Am .  Rep.  1 ;  City  (^f  Dixon  ▼.  Baker  (€5  111.  oKX  U 
Am.  Rep.  501,  and  note,  593 ;  Ltpich  v.  Mayor  of  New  York  (N.  Y.  Ct  App.),»  Alb.  L.  J.  VX 
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during  the  November  term,  1859,  as  appears  by  the  eport  of  commis- 
sioners in  said  snit  and  the  plat  filed  with  the  said  report,  all  of 
which  is  recorded  in  Partition  Record  Ns.  1  on  page  No.  1 08,  to 
▼hich  the  plaintiff  refers  for  a  more  perfect  description  of  said  land 
fiitnated  in  said  county,  and  that  the  said  Martha  E.  continned  to 
own  and  possess  the  said  land  nntil  the  7th  day  of  December,  1874, 
when  she  departed  this  life,  intestate,  leaving  the  said  plaintiff,  her 
hasband,  and  sole  heir  of  her  said  estate,  and  afterwards,  to  wit,  on 
thfi  nth  day  of  April,  1877,  the  plaintiff  was  in  due  form  appointed 
administrator  of  the  estate  of  the  said  decedent. 

"The  plaintiff  further  avers  that  during  the  year  1862  the  defend- 
ant became  the  owner  and  entered  into  possession  of  the  following- 
described  tract  of  land,  viz. :  Fifty-nine  acres  off  of  the  west  side  of 
the  said  north-east  quarter  of  said  section  eleven  (11)  lying  west 
of  and  adjoining  the  said  land  of  decedent;  that  said  tracts  of  land 
lie  in  strips,  each  half  a  mile  in  length  running  north  and  south,  and 
are  situated  near  the  Ohio  river,  in  said  county,  and  are  a  part  of 
the  overflowed  bottom  lands  near  and  adjacent  to  said  river,  and 
that  from  time  immemorial  a  large  extent  of  country  in  the  vicinity 
of  said  tracts  of  land,  and  including  the  same,  has  been  and  still  is 
liable  to  be  overflowed  with  water  from  the  said  river  after  and 
during  excessive  rains  in  the  valley  of  the  said  river;  that  during 
eaid  timea  of  high  water  and  overflow  the  water  from  the  said  river 
runs  over  the  said  tracts  of  land  with  a  strong  and  rapid  current,  the 
general  carrent  of  the  same  running  from  east  to  west,  first  over  the 
land  of  decedent  and  then  over  that  of  the  defendant,  the  water  in 
said  current  over  siud  land  varying  in  depth  from  two  feet  to  ten  feet, 
and  that  the  water  (which  is  in  fact  a  portion  of  the  said  river)  has 
ran  in  that  manner  during  seasons  of  high  water  and  during  times 
of  overflow  from  time  immemorial,  and  that  the  same  would  have 
continned  so  to  run  but  for  the  wrongful  acts  of  the  defendant  here- 
inafter described. 

"  The  plaintiff  further  avers  that  during  all  the  times  of  high  water 
and  overflow  of  said  river  great  quantities  of  drift-wood  have  floated 
in  the  said  current  over  the  said  tracts  of  land  without  injury  to  the 
tame,  and  would  have  continued  so  to  float  but  for  the  wrongful  acts 
of  the  defendant  hereinafter  described. 

''The  said  tracts  of  land  during  the  years  hereinafter  named  were 
cleared  and  in  cultivation  and  of  great  value,  to  wit,  of  the  value  of 
liOO  per  acre ;  that  the  defendant  to  protect  his  said  Iract  of  land 
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from  drift-wood  in  the  year  1864  wrongfully  and  unlawfully  planted, 
And  has  sinoe  continued  and  maintained^  a  row  of  trees  on  his  said 
land,  on  or  near  and  within  a  few  inehes  of  the  line  dividing  aaid 
tracts  of  land,  in  a  continuous  row  or  line  running  north  and  sonlh 
for  a  distance  of  half  a  mile,  the  said  trees  being  planted  only  two 
feet  apart  along  the  whole  length  of  the  line  dividing  said  tracts  of 
land 

'^  That  at  the  time  when  the  decedent  purchased  and  entered  into 
the  possession  of  the  tract  of  land  first-above  described  the  said  treef 
were  of  small  size,  having  recently  been  planted  and  •  were  not  of 
sufficient  size  to  form  the  obstruction  of  said  current  as  hereinafter 
described ;  that  during  eight  years,  to  wit,  from  the  year  1867  to  the 
yearr  1874,  botJi  included,  the  said  trees  so  wrongfully  and  unlav- 
fuLly  planted  and  maintained  by  the  defendant  having  grown  to  a 
sufficient  size  and  strength  prevented  the  drift-woqd  floating  in  the 
said  current  daring  times  of  high  water  and  overflow  in  said  river 
from  flowing  over  and  away  from  the  land  of  decedent  and  from  the 
land  of  the  defendant.     And  during  all  those  yeai*s  the  drift  wood 
which  would  have  floated  over  and  away  from  said  decedent's  laud, 
and  from  the  defendant's  land,  lodged  upon  and  against  the  said 
trees,  and  upon  said  decedent's  land,  in  large  quantities,  so  that  & 
dam  has  been  and  was  formed  against  said  trees  and  upon  decedent's 
tands,  by  means  whereof  a  large  area  of  said  land,  to  wit,  five  acres, 
became  covered  with  trees,  logs,  stumps,  brush  and  trash,  which 
floated  and  lodged  there  during  said  years  in  times  of  high  water 
and  ovei-flow,  ana  covered  the  said  five  acres  with  said  drift-wood 
and  trash,  to  the  depth  of  from  two  feet  to  ten  feet,  and  which  so 
remained  covered  at  the  time  of  the  decease  of  the  said  Martha  £., 
by  reason  whereof  the  said  land  became  and  was  worthless  and  of 
no  value. 

**  And  the  plaintifl:  further  avers,  that  by  the  obstruction  afore- 
said, the  water  was  prevented  from  flowing  off  of  said  land  of 
decedent,  and  remained  stagnant,  and  the  decaying  wood  and  trash, 
so  piled  upon  the  said  land  by  the  means  aforesaid,  rendered  the 
same  unhealthy  and  unfit  for  a  human  habitation. 

^^  By  means  whereof  the  plaintiff  avers,  that  the  said  deoedent 
sustained  damages  to  the  amount  of  $2,000,  for  which  he  demandi 
judgment,  and  for  all  other  proper  relief." 

The  appellee  filed  a  demurrer  to  the  complaint,  for  that  it  doe< 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
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Tbe  demnrrer  was  sustained,  the  parties  stood  by  their  plead iDga, 
and  the  coart  rendered  final  judgment  for  the  appellee. 

If  this  complaint  was  brought  solely  in  the  right  of  an  adminis- 
trator, the  action  would  not  lie.  An  administrator  cannot  sue  for  an 
injury  to  the  freehold.  Emerson  v.  Emerson^  1  Vent.  1 87  ;  Toller  on 
Executors,  159;  JSiUv,  Penny ^  17  Me.,  409.  By  the  common  law, 
iinds  went  to  the  heir,  not  to  the  administrator.  2  Bl.  Com.  201. 
In  the  State  of  Indiana,  the  administrator  has  no  right  in  the  lands 
that  descended  to  the  heir,  except  upon  the  contingency  that  the 
personal  estate  is  insufficient  to  pay  the  debts  against  the  deceased, 
oriu  the  absence  of  heirs  or  devisees.  2  R.  S.  1876,  pp.  519,  535, 
§§  75,  110.  And  this  is  the  general  American  doctrine.  The  appel- 
lant  cannot  maintain  the  case  as  an  administrator;  but  in  the  body 
of  the  complaint  he  avers  that  he  is  the  sole  heir  of  the  decedent, 
and  that  tbe  lauds  alleged  to  have  been  injured  have  descended  to 
him.    As  an  heir,  he  may  bring  the  action. 

The  property  in  water  that  passes  along  and  through  a  water-course 
which  has  a  bed,  channel  and  banks,  where  it  usually  flows,  is  a  mere 
usufruct  interest,  continuing  only  while  the  water  is  passing  over 
the  lands  of  the  owner.  He  has  the  right  to  receive  it  where  the 
water-course,  iu  its  natural  channel,  enters  his  land,  and  to  use  it 
while  it  is  passing  over  his  lands  ;  but  he  is  required  to  return  it  to 
its  channel  when  it  leaves  his  land.  2  Bouv.  Law  Diet.,  p.  656 ; 
Aug.  on  Watercourses,  §§  94,  135.  The  property  in  the  lost  water 
that  percolates  the  soil  between  the  surface  of  the«earth,  in  hidden 
recesses,  without  a  known  channel  or  course,  and  property  in  the 
wild  water  that  lies  upon  the  surface  of  the  earth,  or  temporarily 
flows  over  it  as  the  natural  or  artificial  elevations  or  depressions 
may  guide  or  invite  it,  but  without  a  channel,  and  which  may  be 
caused  by  the  falling  of  rain  or  the  melting  of  snow  and  ice,  or  the 
rising  of  contiguous  streams  or  rivei*s,  fall  within  tae  maxim  that  a 
man^s  land  extends  to  the  center  of  the  earth  below  the  surface,  and 
to  the  skies  above,  and  are  absolute  in  the  owner  of  the  land,  as 
being  a  part  of  the  land  itself.  Ang.  on  Watercourses,  §  108,  and 
Dotes  and  authorities  there  cited.  See,  also.  New  Albany  and  Salem 
R,  R.  Co,  V.  Peterson^  14  Ind.  112,  and  City  of  Qreencastle  v. 
HazeUtt,  23  id.  1 86. 

In  the  complaint  before  us  there  is  no  averment  of  any  water- 
course except,  indeed,  by  way  of  parenthesis,  that  the  place  during 
floods  ia  a  part  of  the  Ohio  river,  but  the  facts  averred  clearly  show 
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that  it  is  not  upon  the  bed  of  the  river,  nor  within  its  channel,  nor 
between  its  banks;  in  short,  that  it  is  no  part  of  a  water-course  bal 
that  the  flow  over  the  entire  surface  of  the  land  is  occasioned  bj 
temporary  causes  and  is  not  usually  there.  The  rights  of  the  api»«l« 
lee,  therefore,  are  such  as  a  proprietor  may  have  in  surface  water, 
which,  as  we  have  seen,  is  a  part  of  his  land,  and  the  injuries  ox 
inconveniences  which  the  appellant  is  alleged  to  have  suffered  are 
such  as  arise  from  the  changes,  accidents  and  vicissitudes  of  natural 
causes.  These  rights  and  liabilities  are  so  well  defined  by  Bioelow, 
Ch.  J.,  in  the  case  of  Oannon  v.  Hdrgadony  10  Allen,  106,  that  we 
adopt  the  definition  as  our  own. 

''  The  right  of  an  owner  of  land  to  occupy  and  improve  it  in  such 
manner  and  for  such  purposes  as  he  may  see  fit,  either  by  changing 
the  surface  or  the  erection  of  buildings  or  other  structures  thereon, 
is  not  restricted  or  modified  by  the  fact  that  his  own  land  is  so  situ- 
ated with  reference  to  that  of  adjoining  owners  that  an  alteration  io 
the  mode  of  its  improvement  or  occupation  in  any  portion  of  it  will 
cause  water  which  may  accumulate  thereon  by  rains  and  snows  fall- 
ing on  its  surface,  or  flowing  on  to  it  over  the  surface  of  adjacent 
lots,  either  to  stand  in  unusual  quantities  on  other  adjacent  lands  or 
pass  into  or  over  the  same  in  greater  quantities  or  in  other  direc- 
tions than  they  were  accustomed  to  flow." 

Again,  from  the  same  cause  : 

**  The  obstruction  of  surface  water  or  an  alteration  in  the  flow  of  it 
affords  no  cause  of  action  in  behalf  of  a  person  who  may  suffer  loaa 
or  detriment  therefrom,  against  one  who  does  no  act  inconsistent 
with  the  due  exercise  of  dominion  over  his  own  soil." 

In  delivering  the  opinion  in  the  case  of  OoodcUe  v.  TutUe^  29  N. 
Y.  459,  Denio,  Ch.  J.,  said:  ''And  in  respect  to  the  running  off  of 
surface  water  caused  by  rain  or  snow,  I  know  of  no  principle  which 
will  prevent  the  owner  of  land  from  filling  up  the  wet  and  marshy 
places  on  his  own  soil  for  its  amelioration  and  his  own  advantage 
because  his  neighbor's  land  is  so  situated  as  to  be  incommoded  by  it. 
Such  a  doctrine  would  militate  against  the  well-settled  rule  that  the 
owner  of  land  has  full  dominion  over  the  whole  space  above  and 
below  the  surface." 

The  maxim  that  every  one  must  so  enjoy  his  property  as  not  to 
injure  the  property  of  another,  so  earnestly  insisted  upon  by  the 
appellee,  means  no  more  than  that  every  one  must  so  enjoy  his  prop- 
erty according  to  his  legal  right  as  not  to  injure  the  legal  right  in 
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the  property  of  another.  It  is  sometimes  impossible  for  the  owner 
to  nse  bis  property  within  his  legal  right  without,  in  some  slight 
degree  at  least,  injaring  the  property  of  another.  Such  a  case  is  not 
within  the  maxim,, provided  it  does  not  injure  a  legal  right  in  the 
property  of  another. 

We  adopt  the  following  language  from  a  case  cited  herein:  *'The 
elements  being  for  general  and  public  use  and  the  benefit  appropri- 
ated to  individuals  by  occupancy,  this  occupancy  must  be  regulated 
and  guarded  with  a  view  to  individual  rights  of  all  who  have  an 
interest  in  their  enjoyment,  and  the  maxim  sic  lUere  tuo  ut  alienum 
non  Icedas  must  be  taken  and  construed  with  an  eye  to  the  natural 
rights  of  all;  and  although  some  conflict  may  be  produced  in  such 
Qses  and  enjoyments  it  is  not  considered,  in  judgment  of  law,  an 
infringement  of  the  right." 

In  the  case  of  Chatfidd  v.  WxUon,  28  Vt.  49,  it  is  said:  "The 
maxim  %ic  tUere  tuo  ut  alienum  non  kedaa  applies  only  to  cases 
where  the  act  complained  of  violates  some  legal  right  of  the  party, 
*  *  *  and  it  may  be  laid  down  as  a  position  not  to  be 
controverted,  that  an  act  legal  in  itself,  violating  no  right,  cannot  be 
made  actionable  on  the  ground  of  the  motive  which  induced  it." 

The  case  which  seems  most  nearly  to  support  the  views  of  the 
appellant  is  GiUham  v.  Madison^  etc.j  R.  R.  Co.  49  UL  484. 

The  question  in  that  case,  as  in  this,  arose  upon  sustaining  a 
demurrer  to  the  complaint.  The  facts  in  that  case  were  as  follows  : 
The  appellant  was  the  owner  of  a  tract  of  land  less  elevated  than 
the  land  in  the  neighborhood,  from  which  all  the  water  that  fell 
apon  it  from  rains  or  otherwise  flowed  on  the  land,  and  which,  by 
means  of  a  depression  in  the  surface,  ran  off  his  land  to  adjoining 
lauds,  and  thence  into  a  natural  lake.  The  appellee  made  a  large 
embankment  on  the  line  of  the  appellant^s  land,  entirely  filling 
this  channel,  thereby  throwing  the  back-water  on  the  appellant's 
land. 

In  thiiK  case  the  complaint  was  for  obstructing  a  depression  in  the 
ground,  or  a  channel,  not  for  obstructing  the  entire  surface  for  a  half 
mile,  where  no  channel  is  alleged,  as  in  the  case  before  us. 

The  true  doctrine  in  such  a  case,  we  believe,  was  expressed  by  the 
chancellor,  in  the  case  of  Early.  JDe  Hart^  1  Beas.  280:  "If  the 
face  of  the  country  is  such  as  necessarily  collects  in  one  body  so 
large  a  quantity  of  water,  after  heavy  rains  and  the  melting  of  large 
bodies  of  snow,  as  to  require  an  outlet  to  some  common  reservoir, 
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ftnd  if  such  water  is  regularly  discharged  through  a  well-defiopd 
channel,  which  the  force  of  the  water  has  made  for  itself,  and  which  ii 
the  accustomed  channel  through  which  it  flows,  and  has  flowed  from 
time  immemorial,  such  channel  is  an  ancient  natural  water-coaree." 

It  is  plain  that  the  facts  avefred  in  the  complaint  we  are  con* 
sidering  do  not  fill  tlie  law  as  expressed  above. 

The  doctrine  contended  for  by  the  appellant,  applied  to  the  vast 
alluvial  regions  —  so  generally  level,  and  subject  to  occasional 
inundations  — bordering  upon  the  Ohio  river,  and  lying  along  other 
rivers  and  large  streams  within  this  State,  would  very  much  embar- 
rass agriculture  and  general  improvement,  by  preventing  proprietors 
of  lands  from  securing  their  fences  by  planting  trees,  or  by  other 
permanent  methods,  and  in  some  instances,  perhaps,  render  large 
portions  of  our  richest  soil  useless.  While  the  owners  of  lands  may 
not  obstruct  water-courses  to  the  injury  of  others,  they  must  be 
permitted  to  fence  and  cultivate  their  fields  and  improve  their  lands 
in  the  way  which  best  subserves  their  interests,  without  being 
responsible  for  the  accidents  of  floods,  or  the  shiftings  of  surface 
water  occasioned  thereby,  although  sometimes,  slight  and  temporary 
injuries  may  result  therefrom  to  adjoining  owners.  Thesie  are  acci- 
dents which  must  be  borne  alike  by  all. 

We  think  the  law  has  thus  wisely  discriminated  between  the  rales 
which  apply  to  water-courses,  and  those  which  apply  to  surface 
waters.  The  following  authorities,  in  addition  to  those  cited  abo\e, 
support  this  opinion:  Shields  v.  Amdty  3  Green.  Ch.  234;  Chim 
more  v.  Eichards^  2  H.  A  N.  168;  /S.  C.  6  id.  982;  City  of  £ang<yr 
V.  J^ansUy  61  Me.  621 ;  Greeley  v.  Maine  Central  H.  JR.  Co.,  63  id.  200; 
Kauffman  v.  Griesemery  2Q  Penn.  St.  407;  Bates  v.  jS/nt^A,  100  Mass. 
181;  Emery  v.  City  of  LoweU.^  104  id.  13;  Luther  y.JWinnisimmft 
Co,y  9  Cush.  171;  Ashley  y,  Wolcott,  11  id.,  192;  Parks  v.  City  of 
Neioburyportj  10  Gray,  28;  Flagg  v.  City. of  Worcester ^  13  id.  601; 
Dickinson  v.  City  of  Worcester^  7  Allen,  19;  "Wheeler  v.  City  of 
Worcester^  10  id.  591 ;  Goodale  v.  TuttlCy  29  N.  T.  469;  Wagner  v. 
Long  Island  B.  JR.  Co.,  5  T.  A.  C.  163 ;  Buffum  v.  Harris,  6  K.  L 
243;  Beard  v.  Murphy  37  Vt.  99;  SweJtt  v.  CvUs^  60  N.  H.  439; 
8.  C,  9  Am.  Rep.  276;  Conhocton  Stone  Boad  Co.  v.  The  Buffalo^ 
New  York  and  Erie  B.  B.  Co.,  3  Hun,  623 ;  Chasemore  v.  BichardSy 
Y  H.  L.  Cas.  349;  Bowlsby  v.  Speer,  31  N.  J.  361;  Batostron  v.  Tay- 
lor, U  Exch.  369;  ffoyt  v.  City  of  Hudson,  27  Wis.  666;  Bamei 
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?.  Sabrofij  10  NeT.  217;  Imier  v.  Citt/  of  Springfield,  56  Mo.  119; 
S,  CI  17  Am  Rep.  645;  Jimes  v.  Sdnnovatiy  55  Mo.  462. 

Tho  coart  did  not  err  in  sustaining  the  demurrer  to  the  oomplidnt. 

The  judgment  is  afBlrmed,  at  the  costs  of  the  appellant. 

Petition  for  a  rehearing  overruled. 


MiLLirBB  ▼•  EaLDC 

(fii  Ind.  191.) 

.M&fM0— eomparatwe  weight  qf  oral,  and  depoMom, 

An  instmction  that  "  other  things  being  equal  in  regard  to  witnesses,  the  testi- 
monj  of  those  examined  in  open  court  is  entitled  to  greater  weight  than  the 
trstimony  of  witnesses  embodied  in  depositions,**  is  erroneous. 

ACnON  to  set  aside  a  deed.    The  opinion  states  the  faots.    The 
defendant  had  judgment  below. 

?'.  J.  Mtrriifidd  and  TF.  Johnston^  for  appellants. 

A,  JL  JoneSy  C.  BaJcer^  T.  A,  Hendneks,  0.  B.  Hotd  and  A^  TF. 
Xendrieksy  for  appellees. 

NiBLOCK,  J.    (After  stating  the  pleadings,  etc.) 

The  eyidence  upon  the  trial  consisted  of  certain  instruments  in 
writing,  of  oral  testimony  and  of  the  depositions  of  witnesses.  Depo- 
litions  formed  a  considerable  portion  of  the  evidence  introduced  by 
the  plaintiffs.  Questions  as  to  the  weight  of  evidence,  and  as  to  the 
relative  credibility  of  witnesses,  arose  upon  the  trial  and  went  to 
the  jury  with  the  evidence  in  the  cause.  Concerning  those  ques- 
UouH  the  court  instructed  the  jury  as  follows: 

^'  In  weighing  the  evidence  of  w^itnesses  you  are  to  look  on  their 
means  of  knowledge  and  at  their  honesty  in  the  light  of  all  the  cor- 
roborating and  surrounding  facts  and  circumstances  in  the  case,  and 
in  this  connection  you  have  a  right  to  look  at  the  appearance  of  the 
witcessea  upon  the  stand;  and  because  of  this,  other  things  being 
sqoal  in  regard  to  witnesses,  the  testimony  of  those  examined  in  open 
Vol.  XXXI— 1ft 
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court  i8  eutitled  to  greater  weight  than  the  testimony  of  witnessei 
embodied  in  depositions.'^ 

It  is  insisted  that  this  instruction  is  erroneous,  that  the  rale  for 
weighing  eyidence  laid  down  by  it  is  not  recognized  by  the  aathoiv 
lies  and  has,  in  reality,  no  existence  as  a  rule  of  law. 

On  the  other  hand  it  is  contended  that  the  instruction  is  sustained 
by  the  case  of  Carver  v.  LoiUhain^  38  Ind.  630;  that  instruction 
numbered  ninth,  ruled  upon  in  that  case  was,  in  principle  and  in 
substance,  a  parallel  one  to  the  instruction  before  us.  We  are,  how- 
ever, of  the  opinion  that  the  two  instructions  are  not  parallel  in  all 
essential  respects.  We  think  the  case  of  Carver  v.  LoxUhain^  suproy 
taken  altogether  does  not  go  so  far  to  the  disparagement  of  testimony 
submitted  through  the  medium  of  depositions  as  does  the  instruction 
now  under  consideration.  That  case  does  not  go  to  the  extent  of 
saying  that  '*  other  things  being  equal  in  regard  to  witnesses,"  depo- 
sitions are  entitled  to  less  weight  thaa  oral  testimony,  but  went 
rather  to  the  credibility  of  conflicting  witnesses  where  the  oppo^ 
tunities  for  applying  the  usual  tests  had  not  been  '^  equal ''  between 
the  two  classes  of  witnesses  referred  to. 

We  know  as  a  matter  of  fact,  from  common  observation,  that  in 
many  cases,  perhaps  in  most  cases,  the  testimony  of  a  witness  orally 
given  is  much  more  likely  to  make  a  decided  impression  upon  a  jurj 
than  if  communicated  in  the  form  of  a  deposition.  We  also  know, 
in  the  same  way,  that  in  other  cases  the  depositions  of  witnesses 
would  be  more  likely  to  make  a  favorable  impression  on  the  jury 
than  if  such  witnesses  had  testified  orally  before  the  jury,  depend- 
ing, in  every  case,  upon  the  intelligence,  the  peculiarities,  the  general 
appearance,  and  all  other  circumstances  attending  each  particular 
witness.  These  are^  mattero  about  which  the  law  iays  down  no 
general  or  inexorable  rule.  They  constitute  facts  for  the  considers- 
tion  of  the  jury  in  every  ease  in  which  such  questions  may  arise. 
We  know  of  no  rule  of  law  by  which  the  instruction  complained  of 
as  above  can  be  sustained.  Nelson  v.  Vorce^  55  Ind.  455 ;  JVo^  v. 
The  State,  56  id.  179. 

Upon  a  review  of  the  case  of  Carver  v.  Xou^Aain,  above  referred 
to,  we  have  come  to  the  conclusion  that  so  much  of  it  as  holds  that 
the  ninth  instruction  copied  into  the  opinion  was  correctly  given  to 
the  jury  in  that  case  must  be  considered  as  overruled  so  far  as  it 
may  be  construed  as  inconsistent  with  this  opinion.  So  much  of 
that  case  as  approves  the  eleventh  instruction  commented  upon  bv 
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it  has  already,  by  implication,  been  overruled.  Oreer  t.  T?ie  State^ 
53  Ind.  420;  Veatch  v.  The  State,  56  id.  584. 

As  what  we  have  said  disposes  of  the  case  at  the  present  hearing, 
ire  will  not  now  consider  some  other  questions  discussed  by  counsel. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  for 
1  new  triaL 


RtaN    ▼•    OUBBAN. 
(64  Ind.  MS.) 

NegUgenM-^wntracton — exccnation  in  ddmoatk 

Hm  ulaintiff  sued  the  owner  of  a  city  lot  and  a  person  who  had  contracted  with 
bSm  to  erect  a  building  thereon,  for  injuries  alleged  to  have  been  sustained 
by  her  through  their  negligence  in  making  and  leaving  open  an  excava- 
tion in  the  sidewalk  in  front  of  the  premises.  The  owner  answered  that  the 
premises  were  at  the  time  in  the  exclusive  possession  and  control  of  the 
eodefendant  who  had  contracted  with  him  to  erect  a  building  thereon,  and 
who  was  a  skUlful,  reliable  and  competent  builder.  Edd^  that  the  answer 
was  aofflcient.* 

ACTION  of  damages  for  negligence.    The  opinion  states  the  caaa 
The  plaintiff  had  judgment  below  as  to  the  appellant  Ryan. 

2>.  Twrpie  and  H.  2>.  Pierce^  for  appellants. 

I.  W.  Gordon,  22.  Ni  Lamb,  8.  M.  Slupard,  A.  Q.  Porter,  W.  P. 
FUhback  and  O.  7!  Porter,  for  appellees. 

HowK,  Ch.  J.  This  was  an  action  by  the  appellee,  Barbara  Cur- 
ran, aa  plaintiff,  against  the  appellants,  James  B.  Ryan,  Elijah 
Victor  and  Stephen  Knowlton,  and  her  co-appellees,  Deloss  Root, 
Jerome  B.  Root,  Frederick  Nolke,  Frank  Small  wood  and  Frank 
Windesheimer,  as  defendants,  in  the  court  below. 

In  her  complaint  the  appellee  Barbara  Curran  alleged,  in  sub« 
stance,  that  on  or  about  the  1st  day  of  September,  1874,  the  appel- 
fault  James  B.  Ryan  was  the  owner,  and  in  the  possession  and  control 
of  a  lot  of  ground  and  its  appurtenances  at  the  north-west  corner 
cf  Tennessee  street  and  Indiana  avenue,  in  the  city  of  Indianapolis, 

•  T6  MM  effaet,  Afqr  T.  Aofa  I4m  ^tePMiMp  a».  C»  La.  Aniu  791),  ^ 
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in  Marion  county,  Indiana,  and  was  building  and  erecting  a  block  of 
houses  thereon,  fronting  on  and  along  both  said  street  and  avenae, 
and  was  about  finishing  and  completing  the  said  block ;  that  in  the 
excavation  for  the  cellar  of  said  block,  on  said  avenue,  and  for  the 
entrance  to  said  cellar  and  for  other  purposes,  the  appellants  had 
digged  down  and  excavated  said  Indiana  avenue  and  the  north  side- 
walk- thereof,  to  the  depth  of,  to  wit,  fifteen  feet  on  the  outside  of 
the  cellar  wall  of  said  block,  fronting  said  avenue,  and  had  erected 
another  wall  in  said  sidewalk,  at  a  distance  of,  to  wit,  five  feet  from 
and  parallel  to  said  cellar  wall,  and  had  then  and  there,  by  means 
of  iron  grating  or  bars,  covered  up  a  part  of  the  space  between  the 
wall  of  said  block  and  the  said  wall  south  thereof,  at  a  level  with 
said  sidewalk,  and  so  as  to  constitute  a  part  of  the  same ;  that  after 
having  thus  covered  up  a  part  of  the  space  and  excavation  between 
the  said  walls,  the  defendants  carelessly,  negligently,  wrongfully  aod 
unjustly  left  the  rest  of  said  space  and  excavation,  between  the  said 
walls  open,  and  failed  and  neglected  to  place  any  railing  or  guards 
around  such  open  space,  but  carelessly  and  negligently  left  the  same 
open  and  unguarded  in  said  sidewalk  and  on  a  level  therewith,  so  as 
to  leave  a  very  deep,  abrupt  and  dangerous  chasm  in  said  sidewalk, 
to  the  great  danger  of  the  lives  and  limbs  of  all  the  good  citizens  of 
said  city  and  State,  walking  and  going  on  and  over  said  Indiana 
avenue  and  said  sidewalk,  on  the  north  side  thereof ;  that  on  the 
day  and  year  aforesaid,  in  the  night-time  of  said  day,  the  appellee, 
Barbara  Curran,  was  walking  upon  and  along  said  sidewalk  of  said 
avenne,  and  upon  said  iron  bars  which  then  and  there  constituted  a 
part  of  said  sidewalk,  when  owing  to  the  aforesaid  negligence,  care* 
lessness  and  wrongful  omission  and  acts  of  the  defendants,  she  was 
precipitated,  without  fault  or  negligence  on  her  part,  from  said  iron 
railing  or  bars  placed  as  aforesaid  by  said  defendants,  into  the  said 
excavation  and  space  between  the  said  walls,  and  fell  from  the  level 
of  said  sidewalk  to  the  depth  of  said  excavation,  falling  and  strik- 
ing  on  the  bottom  thereof  with  gi-eat  force  and  violence,  by  meanfl 
whereof  she  was  greatly  injured,  and  was  sick  and  sore  for  a  long 
time,  and  suffered  greatly,  etc.,  and  paid  out,  to  wit,  $500  for  medi- 
cal and  surgical  treatment,  and  suffered  damages  in  the  sum  of 
t5,000,  for  which  she  prayed  judgment,  and  for  other  proper  relieL 
To  this  complaint  the  appellant,  James  B.  Ryan,  separately 
answered  in  two  paragraphs,  the  first  being  a  general  denial,  and 
the  second  setting  up  affirmative  matter. 
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To  the  lecond  paragraph  of  said  answer,  the  appellee,  Barbara 
Carnin,  demurred,  upon  the  ground  that  it  did  not  state  facts  suffi- 
uient  to  constitute  a  defense  to  her  action,  which  demurrer  was 
snstained  by  the  court,  and  to  this  decision  the  appellant,  Ryan, 
excepted. 

The  appellants,  Victor  and  Enowlton,  jointly  answered  in  two 
paragraphs  :  First,  a  general  denial ;  and  second,  a  special  defense. 
To  the  second  paragraph  of  this  answer,  the  appellee,  Barbara  Cur- 
ran,  replied  by  a  general  denial. 

The  defendants,  Deloss  and  Jerome  B.  Root,  jointly  answered  the 
oomplaint  by  a  general  denial  thereof. 

The  appellants,  Nolke,  Smallwood  and  Windesheimer,  jointly 
answered  by  a  general  denial  of  the  complaint. 

The  issues  joined  were  tried  by  a  jury  in  the  court  below  at 
Special  Term,  and  a  verdict  was  returned  for  the  appellee,  Barbara 
Curran,  araessing  her  damages  at  $4,000  against  the  appellants, 
Ryan,  Victor  and  Knowlton,  and  finding  for  the  other  defendants, 
Deloss  Root,  Jerome  B.  Root,  Nolke,  Smallwood  and  Windesheimer. 

The  appellant  Ryan  separately,  and  the  appellants  Victor  and 
Knowlton  jointly,  moved  the  court,  at  Special  Term,  for  a  new  trial 
of  this  cause,  which  motions  were  severally  overruled,  and  to  these 
rulings  the^  respectively  excepted.  The  court,  at  Special  Term, 
rendered  judgment  on  the  verdict,  from  which  judgment  the  appel- 
lants appealed  to  the  court  below  in  General  Term.  In  this  latter 
ooort,  the  judgment  of  the  Special  Term  was  affirmed,  and  from  this 
judgment  of  affirmance  this  appeal  is  now  here  prosecuted. 

In  this  court  the  appellants  have  assigned  as  error,  the  judgment 
of  the  court  below  in  General  Term,  affirming  the  judgment  of  said 
ooort  at  Special  Term.  This  alleged  error  brings  before  this  court 
the  questions  which  fairly  arise  under  the  errors  assigned  by  the 
appellants  in  the  court  below  in  General  Term,  which  errors  were 
as  follows: 

1.  The  decision  of  the  court  at  Special  Term,  in  sustaining  the 
demurrer  of  the  appellee,  Barbara  Curran,  to  the  second  paragraph 
of  the  separate  answer  of  the  appellant,  James  B.  Ryan ;  and 

2.  The  decision  of  said  court  at  Special  Term,  in  overruling  the 
motion  of  the  appellant,  Ryan,  for  a  new  trial. 

Tbe  appellant,  James  B.  Ryan,  in  the  second  paragraph  of  his 
separate  answer,  alleged,  in  substance,  that  he  admitted  he  was  the 
owner  of  the  lot  of  ground  described  in  the  complaint,  and  the  fact 
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that  the  appellee,  Barbara  Carran,  was  injared  by  falling  mto  the 
cellar  of  the  bailding  then  being  erected  thereon;  bat  the  appellant, 
Ryan,  averred  that  the  appellants,  Victor  and  Knowlton,  skillfal, 
reliable  and  competent  builders,  were  engaged  in  the  erection  of  a 
brick  building  on  said  lot,  having  been  contracted  with  by  the  appel- 
lant, Ryan;  that  the  said  builders  and  contractors  were  to  have,  and 
did  have  and  exercise,  exclusive  control  and  direction  of  the  digging 
of  the  cellar,  the  erection  of  the  walls  therein  and  around  the  same, 
together  with  the  passageways  into  the  same,  and  the  erection 
of  the  entire  building  to  its  completion;  and  the  appellant,  Ryan, 
averred  that  neither  he,  nor  any  agent,  servant  or  person  in  his 
employ,  or  under  his  direction  or  control,  had  any  charge  or  manage^ 
ment  or  control  thereof ;  and  that  the  acts,  deeds,  matters  and  things, 
alleged  to  have  been  the  cause  of  the  injury  and  damage  of  the 
appellee,  Barbara  Curran,  were  in  no  respect  the  acts  of  the  appel- 
lant, Ryan,  nor  of  his  servants  or  agents,  nor  of  any  person  in  his 
employ;  and  that  said  work  was  done  under  a  special  contract  in 
writing  with  the  appellants,  Victor  and  Knowlton,  which  said  con- 
tract was  filed  with  said  paragraph  of  answer,  marked  *^  Exhibit  A" 

The  first  question  presented  for  our  consideration  and  decision, 
by  the  record  of  this  cause  and  the  error  assigned  thereon  may  be 
thus  stated: 

Were  the  facts  alleged  in  the  second  paragraph  of  the  separate 
answer  of  the  appellant,  James  B.  Ryan,  sufficient  to  constitute  a 
complete  defense  in  his  behalf,  to  the  action  of  the  appellee,  Ba^ 
bara  Curran  ? 

It  seems  very  clear  to  us,  that  this  question  must  be  answered  in 
the  affirmative.  We  are  aware  that  this  conclusion  is  apparently 
in  conflict  with  the  opinion  of  this  court  in  the  case  of  Silvers  t 
Nerdlinger^  30  Ind.  53.  In  that  case  it  appears,  from  the  opinion  of 
the  court,  that  Nerdlinger  and  another  owned  a  lot  in  the  city  of 
Fort  Wayne,  on  which  lot  the  appellant.  Silvers,  had  contracted  with 
the  appellees  to  erect  for  them  a  building,  and  to  that  end  they  had 
delivered  to  him  the  exclusive  possession  of  said  lot.  Daring  the 
erection,  and  before  the  completion  of  the  building,  one  Charles 
r>welly,  in  passing  over  the  sidewalk  in  front  of  said  building  — ic 
which  sidewalk  an  excavation  had  been  made  for  the  construction  of 
the  walls  and  cellarways  of  the  building,  and  had  been  left  in  an 
unguarded  condition  —  had  fallen  into  the  pit,  and  had  been  injared 
thereby.     In   an   action   for   that  purpose,   Dwelly  had   recovered 


NOVEMBER  TERM,  1878.  127 

Rjran^.  Curran. 

damages  for  the  injuries  he  sastaioed,  from  the  appellees,  the  owners 
of  the  lot,  which  damages  they  had  paid.  The  appellees,  the  owners 
of  the  lot,  then  brought  an  action  against  the  appellant,  the  con- 
tractor for  the  building,  to  recover  from  him  the  damages  they  had 
paid  Dwelly,  and  they  obtained  judgment  therefor  in  the  Circuit 
Court  From  this  judgment  Silvers,  the  contractor  for  the  building 
appealed  to  this  court,  and  this  is  the  case  reported  in  SO  Ind.  53, 

It  will  be  seen  from  this  statement  of  the  case  cited,  that  the 
point  in  judgment  in  that  case  was  the  right  of  the  owners  of  the 
lot  to  recover  from  the  contractor  the  damages  which  they  had  been 
compelled  to  pay  by  reason  or  on  account  of  the  alleged  negligence 
of  the  contractor.  This  is  not,  but  is  widely  different  from  the 
question  presented  for  decision  by  the  second  paragraph  of  the  sepa- 
rate answer  of  the  appellant,  Ryan,  in  the  case  at  bar.  The  question 
here  presented  is,  whether  or  not  the  appellant,  Ryan,  as  the  owner 
of  the  lot,  under  the  facts  stated  in  the  second  paragraph  of  his 
answer,  was  liable  in  damages  to  the  appellee,  Barbara  Curran,  for 
the  injuries  received  by  her  in  the  manner  stated  in  her  complaint  ? 
The  liability  of  the  owner  of  the  lot  to  the  party  injured  in  such  a 
casie,  was  not  the  question  before  the  court  in  the  case  of  Silvers  v. 
NenUingeTy  supra;  but  Elliott,  J.,  devoted  much  of  his  opinion 
in  the  decision  of  that  case,  to  the  consideration  of  that  question. 
The  opinions  of  that  learned  judge  on  any  legal  question  are  entitled 
to  very  high  respect ;  but  his  opinion  in  the  case  cited,  upou  the 
question  now  under  consideration,  which  was  not  involved  in  that 
case,  cannot  be  regarded  as  an  authority  decisive  of  that  question. 

The  contract  in  writing  between  the  appellant,  Ryan,  and  his 
co-appellants,  Victor  and  Knowlton,  which  was  filed  with  the  second 
paragraph  of  Ryan's  separate  answer,  was  not  the  foundation  of  the 
defense  stated  in  said  paragraph.  Therefore  the  written  contract, 
which  can  only  be  regarded  as  evidence  tending  to  sustain  the  aver* 
ments  of  the  paragraph,  did  not  become  a  part  of  the  paragraph  by 
being  filed  therewith,  and  cannot  be  considered  in  determining  the 
safficiency  of  the  facts  stated  therein  to  constitute  a  defense  to  the 
action.  JSeeelHar  Draining  Co.  v.  Brown^  38  Ind.  884 ;  Trueblood 
r  JOoUingswoHhy  48  id.  637;  Wihan  v.  Vance^  55  id.  584;  and 
Miori  V.  St^phenSy  62  id.  441. 

Before  considering  the  sufficiency  of  the  facts  alleged  in  the  seo- 
ood  paragraph  of  Ryan's  answer,  we  may  properly  premise  that  it  is 
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evident  from  the  ayerments  of  the  complaint,  that  the  appellee,  Bar* 
bara  Curran,  did  not  ground  her  alleged  cause  of  action  agaiost 
Hyan  solely  upon  the  fact  of  his  ownership  of  the  lot  described  in 
her  complaint.  The  gist  of  her  cause  of  action,  as  stated  and  reit- 
erated in  her  complaint,  was  the  alleged  negligence  of  Ryan  and  faif 
CO  defendants,  in  covering  the  area  or  cellarway  in  part,  so  as 
apparently  to  invite  travel  thereon,  and  in  leaving  the  residue  of  the 
area  or  cellarway  uncovered  and  unguarded.  It  cannot  be  ques- 
tioned, as  it  seems  to  us,  that  the  party,  whoever  he  may > have  been, 
who  left  that  area  or  cellarway  in  the  condition  described  in  the 
complaint,  in  a  public  thoroughfare  of  a  large  city,  was  guilty  of 
gross  negligence  and  was  liable  in  damages  under  the  avermentfl  of 
the  complaint,  for  the  injuries  sustained  by  Barbara  Curran.  But 
the  question  for  decision  under  the  allegations  of  the  second  para- 
graph of  Ryan's  answer,  admitted  to  be  true  by  the  demurrer 
thereto,  is  this  :  Can  it  be  said,  if  the  facts  alleged  are  true,  that 
the  appellee,  Barbara  Curran,  received  the  injuries  complained  of^ 
by  or  through  the  negligence  of  the  appellant,  James  B.  Ryan? 

If  it  be  true,  as  alleged  in  Ryan's  answer,  that  the  appellants, 
Victor  and  Kuowlton,  had  and  exercised  exclusive  control  and  direc- 
tion of  the  digging  of  the  cellar,  the  erection  of  the  walls  therein 
and  around  the  same,  together  with  the  passageways  into  the  Bsme, 
and  the  erection  of  the  entire  building  to  its.  completion,  can  it  be 
correctly  said*  that  the  appellee,  Barbara  Curran,  received  the  inju- 
ries complained  of,  by  or  through  the  negligence  of  Ryan  ?  If  it  be 
true,  as  alleged  in  Ryan's  answer,  that  neither  Ryan  nor  any  agent, 
servant  or  person  in  his  employ  or  under  his  direction  or  control, 
had  any  charge  or  management  or  control  of  the  digging  of  the 
cellar,  the  erection  of  the  walls  therein  and  around  the  same,  or  of 
the  passageways  into  the  cellar,  or  of  the  erection  of  the  buildioi: 
to  its  completion,  can  it  be  correctly  said  that  the  alleged  injuries  of 
Barbara  Curran  were  received  by  her,  by  or  through  Ryan's  negli- 
gence? If  it  be  true,  as  alleged  in  Ryan's  answer,  that  the  acts, 
deeds,  matters  and  things  allepred  by  Barbara  Curran  in  her  com- 
plaint, to  have  been  the  cause  of  her  injury  and  damage,  were  in  do 
respect  the  acts  of  Ryan,  nor  of  his  servants  or  agents,  nor  of  any 
person  in  his  employ,  can  it  be  said,  with  any  degree  of  truth  or 
accuracy,  that  the  alleged  injuries  of  Barbara  Curran  were  caused 
by  or  resulted  from  the  negligence  of  Ryan  ? 

It  seems  very  clear  to  us  that  each  and  all  of  these  questions  mast 
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be  answered  in  the  negatiye.  The  truth  is,  and  it  canDot  be  gain- 
said, that  the  averments  of  the  aeooiid  paragraph  of  Ryan's  ^asver 
ooDstitate  a  full  and  complete  defense  to  every  fact  alleged  in  the 
complaint  except  the  facts  of  Barbara  Gurran's  injury  and  Ryan's 
ownenhip  of  the  lot  and  building.  It  need  hardly  be  said  that  these 
excepted  facts  alone  would  not  give  Barbara  Curran  any  cause  of 
action  against  the  appellant^  Ryan.  The  gravamen  of  the  complaint 
in  this  case  was  the  alleged  negligence  of  the  defendants,  but  the 
facts  alleged  in  the  second  paragraph  of  Ryan's  answer  show  very 
dearly,  we  think,  that  the  negligence  complained  of  was  not  Ryan's 
negligence. 

It  was  alleged,  as  we  have  seen  in  the  second  paragraph  of  Ryan's 
answer,  that  the  appellants,  Victor  and  Enowlton,  ^*  skillful,  reliable 
and  competent  builders,"  had  and  exercised  exclusive  control  and 
direction,  under  a  special  contract  in  writing  with  the  appellant, 
Ryan,  over  the  digging  of  the  cellar,  the  erection  of  the  walls 
therein  and  around  the  same,  together  with  the  passageways  into 
the  same,  and  the  erection  of  the  entire  building  to  its  completion. 
In  such  a  case  it  is  very  clear,  we  think,  that  the  appellants,  Victor 
and  Enowlton,  cannot  be  regarded,  in  any  proper  sense,  as  the  agents 
or  servants  of  Ryan,  except  as  to  the  specific  results  which  they 
undertook  or  contracted  to  produce;  and  the  law  is  now  well  settled 
that  the  employer  of  a  builder  or  contractor  in  such  a  case  is  not 
responsible  to  third  persons  for  the  negligence  of  the  builder  or  con- 
tractor, or  for  the  negligence  of  the  latter's  servants,  agents  or 
sab-contractors  in  the  execution  of  the  work.  Ryan's  contract  with 
Victor  and  Enowlton  for  the  erection  of  his  block  of  buildings  was 
a  lawful  contract  for  a  lawful  purpose.  The  work  contracted  for 
was  not  a  nuisance  per  «e,  and  the  doctrine  is  now  firmly  established, 
that  unless  the  work  is  in  itself  a  nuisance,  the  owner  of  the  real  estate 
a'ho  has  contracted  with  *' skillful,  reliable  and  competent  builders'* 
will  not  be  liable  to  third  persons  for  injuries  which  result  from  the 
negligence  of  the  builders  or  contractors,  or  of  their  servants,  agents 
or  sub-contractors  in  the  execution  of  the  work.  Hilliard  v.  Rich- 
ardeofij  3  Gray,  340 ;.ZznA>n  v.  Smith,  8  id.  147;  Brackett  v.  Luhke,  4 
Allen,  138;  Barry  y.  City  of  St.  Louis,  17  Mo.  121 ;  BlaJce  v.  Ferris, 
5  y.  Y.  48 ;  Pack  v.  Mayor,  etc.,  8  id.  222 ;  Kelly  v.  Mayor,  etc,^ 
11  id.  432;  Painter  v.  Mayor,  etc.,  46  Penn.  St.  213;  AUen  v.  Wil- 
hrd,  57  id.  874;  De  Forre^  v.  Wright,  2  Mich.  868;  Scammony. 
Vol.  XXXI— 17 
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CUy  of  Chieago^  25  111.  424;  Pfau  v.  WiUiamsan^  68  HL  16;  Shear. 
A  Redf.  on  Neg.,  §  79,  and  Whart  on  Neg.,  §  818. 

The  general  proposition  to  be  deduced  from  the  authorities  dted 
is  '*  that  one  person  is  not  liable  for  the  acts  or  negligence  of  another 
unless  the  relation  of  master  and  servant  exists  between  them;  and 
when  an  injury  is  done  by  a  party  exercising  an  independent  employ- 
ment the  person  employing  him  is  not  liable/' 

We  are  clearly  of  the  opinion  that  the  matters  pleaded  by  the 
appellant,  James  B.  Ryan,  in  the  second  paragraph  of  his  separate 
answer,  were  sufficient  to  constitute  a  defense  to  the  cause  of  action 
stated  by  the  appellee,  Barbara  Curran,  in  her  complaint,  and  there- 
fore, we  hold  that  the  court  at  Special  Term  erred  in  sustaining  said 
appellee's  demurrer  to  said  second  paragraph  of  answer. 

The  conclusion  we  have  reached  in  regard  to  the  sufficiency  of  the 
second  paragraph  of  the  separate  answer  of  Ryan  renders  it  unnec- 
essary for  us,  so  far  as  he  is  concerned,  to  consider  the  second  error 
assigned  by  him  in  the  court  below  in  General  Term.  In  this  court 
the  appellants,  Victor  and  Knowlton,  appear  to  have  joined  with  the 
appellant,  Ryan,  in  the  assignment  of  errors,  but  they  failed  to  assign 
any  errors  in  the  court  below  in  General  Term,  and  therefore,  their 
assignment  of  errors  here  presents  no  question  for  decision  in  their 
behalf.  Wesley  v.  MUford^  41  Ind.  413,  and  State  ex  rel.^  etc^  t. 
Terre  Haute^  etc,y  B.  B.  Co,<,  antey  p.  207. 

In  so  far  as  the  decision  of  this  cause  is  in  conflict  with  the  case  of 
Silvers  v.  NerdHnger^  suprUy  the  latter  case  is  overruled. 

The  judgment  is  affirmed  as  to  the  appellants,  Victor  and  Knowl- 
ton, but  as  to  the  appellant,  James  B.  Ryan,  the  judgment  is  reversed 
at  the  costs  of  the  appellees,  and  the  cause  is  remanded  with  instnio- 
tions  to  overrule  the  demurrer  to  the  second  paragraph  of  Ryan's 
answer,  and  for  further  proceedings  in  accordance  wHh  this  opinioB 

Petition  for  a  rehearing  overruled. 


y   .. 
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Noll  t.  Smixb. 

(Mla^Ul.) 
J^pifciiifli— ^ywi^  an  intinmeiU  eap(M$  qfehange  bif  teparoHan  t^  a  naU, 

One  who  signs  snd  deliTers  a  contract,  in  f  oim  like  a  negotiable  pronuaaory 
note,  bat  with  a  condition  limiting  his  liability  so  appended  as  to  be  capable 
of  separation,  leaving  an  apparently  perfect  note,  is  liable  to  an  innocent 
faidoner  of  such  note  who  acquires  the  same  for  value  and  before  maturity, 
sfter  such  separation  has  been  made  by  the  payee,  without  the  maker's 
knowledge.* 

ACTION  on  promissory  notes.    The  opinion  states  the  facts.    The 
plaintiff  had  judgment  below* 

F.  JC  SuUan  and  J.  W.  SutUm^  for  appellant. 

/•  McCabe^  for  appellee. 

N1HLAGK9  J«  William  C.  Smith,  as  the  indorsee  and  holder,  sued 
BeDJamin  Noll  on  two  promissory  notes,  as  follows  : 

•tl80.  Wabbbn  County,  Ind.,  May  11,  1876. 

'^Nine  months  after  date,  I  promise  to  pay  to  the  order  of  Charles 
DeWolf,  at  the  First  National  Bank  of  Attica,  Indiana,  one  hundred 
and  eighty  dollars,  with  interest  at  the  rate  of  ten  per  cent  per 
annum  from  date,  value  received,  without  any  relief  from  valuation 
or  appraisement  laws.  The  drawers  and  indorsers  severally  waive 
presentment  for  payment,  protest  and  notice  of  protest  and  non- 
payment of  this  note,  or  before  if  made  from  the  sale  of  machine. 

"  BENJAMIN  NOLL.*' 

"1180.  Wabbbn  County,  Ind.,  May  11, 1875. 

''Nine  montha  after  date,  I  promise  to  pay  to  the  order  of  Charles 
DeWoIf  one  hundred  and  eighty  dollars,  payable  at  the  First 
National  Bank  of  Attica,  Indiana,  or  before  if  made  from  the  sale 

•To  Mme  effeet.  Brown t.  S$tA  (79  Penn.  St  870),  Sl  Axn.  Rep.  75;  Oarratd ▼.  Saddtm  (67 
•»nii.8t.8SKB  Am.Bep.41S;  JSoifitett  t.  Af(ty  (84  Iowa,  440),  11  Am.  Rep.  1(0,  rad  note,lBS| 
IkMiT.  amUh  (68  BkStl),  14  Am.  Rep.  190.  Omlra:  Boikim  ▼.  TVimi^m*  (Si  MIeh.  467)«  7  Am. 
ii^6n,Midsote,6S0;  0r«»|/lfltf3taHJVtii(Mik7.  StoiMB(l»MAM.196),S6Am.Bep.67. 
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of  the  machine,  value  received,  without  any  relief  from  valuation  or 
appnuaement  laws.     Interest  at  ten  per  cent  from  date. 

"  BENJAMIN  NOLL." 

Both  these  notes  were  indorsed  to  the  plaintiff. 
The  complaint  was  in  two  paragraphs,  one   paragraph  on  each 
nete,  and  separate  demnrrers  were  overruled  to  both  paragraphs. 
The  defendant  answered  in  three  paragraphs: 

1.  Admitting  the  execution  of  the  notes,  but  averring  that  there 
was  a  condition  annexed  to  both  notes,  that  they  were  bot  to  be 
paid  anless  the  defendant  sold  machines,  known  as  ^*  Charles  Green's 

'-  Oheok  Rower,"  for  planting  com,  equal  to  the  amounts  of  said  notef^ 
and  within  the  time  limited  for  the  payment  thereof;  that  said  con- 
dition and  notes  were  written  on  the  same  paper;  that  said  notes 
have  been  altered,  in  this,  that  the  said  condition  has  been  taken  off 
said  notes,  since  the  signing  and  delivery  thereof,  by  some  ponton 
unknown  to,  and  without  the  knowledge  or  consent  of,  the  defendant. 

2.  Averring  that  the  notes  sued  on  were  given  to  vend  "  Charles 
Green's  Check  Rower,"  a  machine  for  planting  corn,  in  a  certain 
township  in  Warren  county;  that  when  said  notes  were  executed, 
they  had  a  condition  annexed  to  them  that  they  were  not  to  be  paid 
if  defendant's  sales  of  said  machines,  within  the  time  limited  for 
the  payment  of  such  notes,  were  not  equal  to  the  amounts  of  the 
notes;  that  said  notes  and  condition  were  written  on  the  same  paper, 
'and  were  delivered  as  one  instrument;  that  said  condition  has  since 
lieen  taken  off  from  said  notes,  without  the  knowledge  or  consent 
of  the  defendant,  by  some  person  unknown  to  him.  Wherefore  the 
notes  sued  on  are  not  the  instruments  in  writing  executed  and  deiir- 
■ered  by  the  defendant. 

3.  -Setting  up  that  the  notes  sued  on  were  given  for  the  right  to 
vend  "  Charles  Green's  Check  Rower,"  a  machine  above  described, 
and  that  the  words  in  said  notes,  "  or  before,  if  made  from  the  sale 
of  the  machine,"  had  reference  to  the  sale  of  said  machine;  that  said 
notes  had  a  condition  annexed  thereto,  that  they  were  to  be  paid 
•within  the  time  limited  or  before,  if  the  profits  upon  the  sales  of 
machines  equaled  the  amounts  of  the  notes;  that  said  condition 
fully  set  forth  the  meaning  of  said  words,  "or  before,  if  made  from 
tbe  sale  of  the  machine;"  that  the  notes  sued  on  were  not  the  instru* 
caeDts  signed  and  delivered  by  the  defendant,  because  said  conditioo 
lias  since  been  taken  off,  without  the  defendant's  knowledge  or  consent 
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ITie  plaintiff  demurred  to  each  paragraph  of  the  answer,  and*  his 
demorrer  was  overruled  to  the  first  and  second  paragraphs,  and  bub* 
tained  to  the  third  paragraph. 

The  plamtiff  then  replied  to  the  first  and  second  paragraphs  oi- 
the  answer,  that  the  First  National  Bank  of  Attioa,  at  which  the 
notes  in  salt  were  payable,  was  a  national  bank,  having  an  actual 
existence  and  doing  business  in  this  State  at  the  time  said  notes-  w-ere 
eiecnted,  which  facts  were  known  to  the  plaintiff  when  said  note» 
▼ere  indorsed  to  him,  and  that  said  bank  still  existed  and' continued 
to  do  business  in  this  State;  that  the  plaintiff  became  the  puo'cbaaer 
of  said  notes  in  good  faith  and  for  a  valuable  consideration,  before 
their  maturity,  in  the  regular  course  of  his  business,  and  without 
any  knowledge  whatever,  on  his  part,  of  the  facts  set  up  in  said 
paragraphs  of  the  answer;  that  if  any  condition  wa»  annexed  to 
said  notes  as  alleged,  it  was  either  written  on  a  separate  paper,  or  if 
vritten  on  the  same  paper,  so  written  and  formed  as  to  be  unmis- 
takably intended,  from  the  appearance  thereof,  to  constitute  a  sepft- 
rate  instrument  from  each  of  said  notes,  as  if  written  on  a  separate 
paper  because  both  of  said  notes  were  in  the  form  and  simiHtude  of 
ordinary  printed  blanks  for  promissory  notes,  filled  up  in  wiiting; 
that  the  printed  blanks  had  been  so  formed  as  to  leave  a  dotted  line 
at  the  bottom  of  each,  for  the  signature  of  the  maker  of  such  notes, 
m  which  the  defendant's  name  was  placed  in  each  of  said  notes; 
that  outside  the  body  of  said  notes  there  was  printed  a  plain  anrd 
di^inct  border,  by  means  of  two  distinct  lines  close  together;  that 
the  condition  set  up  by  the  defendant  was  not  written  either  upon 
the  back  or  face  of  said  notes,  or  either  of  them,  or  upon  the  white 
»pace  left  upon  said  notes  outside  of  the  black  border  lines  above- 
described,  and  if  written  on  the  same  paper  with  the  notes,  waa 
written  so  far  away  from  said  black  line  border  as  to  leave  the  white 
space  aforesaid  untouched,  and  to  allow  any  person  to  separate  said 
condition  from  both  of  said  notes,  leaving  each  of  them  perfect  in 
form  and  appearance  as  regular  commercial  paper;  that  such  waa 
the  form  and  appearance  of  said  notes  when  he,  the  plaintiff,  pur- 
chased the  same;  that  the  defendant  had  been  guilty  of  gross  neg** 
ligence  in  potting  said  notes  in  ciroalation,  trvufAng  the  persons  in 
▼hose  hands  they  might  come  not  to  remove  said  condition,  and  not 
to  put  such  notes  on  the  market  as  commercial  paper,  with  such  con* 
diuon  detached. 
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The  defendant  demurred  to  this  reply,  but  his  demurrer  was  oye^ 
ruled. 

The  cause  being  submitted  to  the  court  for  trial,  there  was  a  find- 
ing  and  judgment  for  the  plaintiff. 

Errors  are  assigned: 

1st.  On  overruling  the  demurrer  to  the  complaint. 

2d.  On  the  sustaining  of  the  demurrer  to  the  third  paragraph  of 
the  answer. 

dd.  On  the  overruling  of  the  demurrer  to  the  reply. 

The  appellant,  in  bis  argument  here,  has  not  discussed  the  saffi- 
ciency  of  the  complaint,  or  of  the  third  paragraph  of  his  answer. 
We  are  hence  relieved  from  the  consideration  of  the  questione 
raised  by  the  first  and  second  assignments  of  error.  See,  however, 
Walker  v.  Woollen,  64  Ind.  164. 

We  understand  the  general  rule  to  be  that  the  removal  or  detach* 
ment  of  a  material  condition  annexed  to,  or  forming  a  part  of,  a 
negotiable  note,  without  the  knowledge  or  consent  of  the  maker, 
will  ordinarily  be  a  sufficient  defense  to  such  note,  even  in  the  hands 
of  an  innocent  holder,  and  especially  when  such  removal  or  detach- 
ment is  made  under  circumstances  which  put  the  purchaser  of  the 
note  fairly  upon  his  inquiry  as  to  the  altered  condition  of  the  note, 
and  this  we  construed  to  be  the  doctrine  of  the  case  of  Cochran  v. 
NtlbekeT,  48  Ind.  450,  cited  and  discussed  by  the  appellant;  but  that, 
when  the  note  and  condition  are  negligently  so  executed  by  the 
maker  that  the  condition  may  easily  be  removed,  without  in  any 
manner  mutilating  or  defacing  the  note,  and  the  note  is  thus,  with- 
out objection,  put  in  circulation  in  that  form,  the  maker  cannot  be 
heard  to  deny  his  liability  to  pay  the  note  in  the  hands  of  an  inno« 
cent  holder,  notwithstanding  the  condition  may  have  been  detached 
from  it  before  such  innocent  holder  became  the  owner  of  iu  Such 
was,  in  substance,  the  decision  of  this  court  in  the  case  of  ComeU 
V.  Neheker,  58  Ind.  425.  See,  also.  Woollen  v.  Ulrich,  anle^  p.  120, 
approving  and  following  that  case. 

Upon  the  authority  of  these  last-named  cases,  the  judgment  n 
this  case  will  have  to  be  affirmed. 

The  judgment  is  affirmed,  with  ooata. 
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William^  t.  Statb. 

(MInd.B6S.) 
Qriminal  law  ~'iiM!ttnent'~'*puNie  place*' ^^ 

TIm  words  "on  a  public  highway,"  in  an  indictment,  are  not  equiyalent 
to  the  words  ''public  place"  in  a  statute  against  notorious  lewdness.  (&s 
n^jK  18a) 

CONTIOnON  of  notorious  lewdness.     The  opinion  states  the 
facta. 

M  A,  Yeager^  for  appellants 

T.  W.  WooBen^  Attorney-General,  and  W.  H.  Tnpptt^  prosecuting 
ittomey,  for  the  State. 

BiDDLs,  J.    The  appellant  was  indicted  for  notorious  lewdness,  in 
the  following  words: 

^'The  grand  jurors  of  Gibson  county,  in  the  State  of  Indiana,  good 
asd  lawful  men,  duly  and  legally  empaneled,  sworn  and  charged,  in 
the  Gibson  Circuit  Court  of  said  State,  at  the  August  term  for  the 
jear  1878,  to  inquire  into  felonies  and  certain  misdemeanors  in  and 
for  the  body  of  said  county,  in  the  name  and  by  the  authority  of  the 
State  of  Indiana,  on  their  oaths  do  present  that  Joseph  L.  Williams, 
late  of  said  county,  on  the  15th  day  of  June,  A.  D.  1878,  at  said 
county  and  State,  was  then  and  there  unlawfully  guilty  of  notorious 
lewdness,  by  then  and  there  unlawfully,  on  a  public  highway  in  said 
county,  openly,  grossly  and  notoriously  having  sexual  intercourse 
with  one  Cordelia  Mistle,  a  woman.  That  the  said  Joseph  L.  Wil- 
liams,  at  the  time  and  place  aforesaid,  had  the  sexual  intercourse 
ftforesaid  with  the  said  Cordelia  Mistle,  in  the  presence  of  Scott 
Hairey  and  William  lindsey,  contrary  to  the  form  of  the  statute  in 
Boeh  caaes  made  and  provided,  and  against  the  peace  and  dignity 
t>f  the  Bute  of  Indiana.'' 

The  appellant  moved  to  quash  the  indictment.  His  motion  was 
ovennled  and  he  excepted;  plea,  not  guilty;  trial  and  conviction; 
ponishment,  fine  sixty-five  dollars  and  imprisonment  three  months. 
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By  a  motion  for  a  new  trial  the  appellant  also  questions  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict. 

The  section  of  the  statute  upon  nvhich  the  indictment  is  hased 
reads  as  follows,  and  is  found  in  2  R.  S.,  1876,  p.  446: 

"  Sea  22.  Every  person  who  shall  be  guilty  of  notorious  lewdnew^ 
or  who  shall,, in  any  public  place,  make  any  uncovered  and  indccont 
exposure  of  his  or  their  person,  upon  conviction  thereof,  shall  be 
fined  in  any  sum  not  less  than  ten  nor  more  than  one  handi'ed 
dollars,  to  which  may  be  added  imprisonment  for  any  term  not 
ercceding  three  months.'' 

The  principal  objection  made  to  the  indictment  is,  that  the  words 
"  on  a  public  highway,"  used  therein,  are  not  equivalent  to  the  words 
'^  in  any  public  place,"  as  used  in  the  statute. 

Long  experience  has  settled  the  best  words  to  be  used  in  a  statate 
in  defining  a  criminal  offense,  and  it  is  seldom  safe  to  depart  from 
them  in  charging  an  offense  in  an  indictment ;  yet  it  is  settled  law 
that  when  other  words  are  used  which  are  clearly  equivalent,  the 
indictment  will  not  be  insufficient  for  that  reason.  The  question  we 
are  considering,  therefore,  is,  are  the  words  used  in  the  indictment,  in 
defining  the  offense,  clearly  the  equivalent  of  those  used  in  the  statute? 

The  history  of  a  country,  its  topography  and  condition,  enter 
into  the  construction  of  the  laws  which  are  made  to  govern  it,  and 
we  must  notice  these  facts  judicially.  We  must  know  the  fact  thai 
in  the  State  of  Indiana,  a  public  highway  sometimes  ceases  to  be 
traveled,  and  is  abandoned,  long  before  it  ceases  to  be  legally  a  pub- 
lic highway,  and  that  often  portions  of  a  highway  are  not  used  as 
such  for  so  long  a  time  that  they  cease  to  be  public  places ;  and 
indeed,  there  are  occasionally  places,  owing  to  their  peculiar  topog- 
raphy, on  public  highways  constantly  used,  which  become  private, 
and  afford  even  secret  places,  where  the  act  charged  upon  the  appel- 
lant might  have  been  committed  wholly  away  from  public  gaie  or 
annoyance.  Besides,  sometimes  public  highways  are  laid  out  and 
established  legally,  through  portions  of  primeval  foi*est  and  thick 
underbrush,  affording  many  secret  places  for  **  nest-hiding,"  which 
remain  secure  and  unbroken,  and  impenetrable  to  the  public  eye,  for 
a  long  time  before  such  highways  are  opened  practically,  and 
become  public  places. 

The  act,  to  make  it  criminal,  whatever  be  its  morality,  must  hart 
been  committed  in  some  ^^  public  place ; "  and  unless  we  can  hold, 
as  a  safe  rule  of  law  to  govern  all  cases,  that  the  words  *^  on  a  pab 
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Ik  highway  ^  are  generally  the  eqaivalent  of  the  words  in  a  '^publio 
place,"  the  indictment  must  be  held  insufficient. 

The  section  defining  an  affray,  in  the  same  act,  2  R.  S.,  1876,  p. 
459,  is  as  follows: 

"  Sec.  6.  If  two  or  more  persons,  "by  agreement,  fight  in  any  pub- 
Go  place,  the  person  so  ofifbnding  shall  be  deemed  guilty  of  an 
affray;  be  fined  not  exceeding  twenty  dollars,  or  imprisoned  not 
exceeding  five  days  each." 

It  will  be  observed,  that  as  to  the  place  in  which  the  act  must  be 
committed  to  make  it  criminal,  the  same  words  are  used  in  defining 
an  affray  as  those  used  in  defining  notorious  lewdness.  The  same 
connruction,  then,  should  be  given  to  the  words  in  both  cases. 

In  the  case  of  State  v.  Weekly,  29  Ind.  206,  which  was  a  prose* 
cation  for  an  affray,  it  was  held  that  the  words  ''  in  a  certain  high* 
▼ay  there  situate,''  used  in  the  indictment,  were  not  equivalent  to 
the  words  in  a  '' public  place,"  used  in  the  statute;  and  the  court,^ 
tpealdng  through  Gbbqoby,  J.,  gives  some  excellent  reasons  for 
their  opinion,  as  follows : 

"  An  affray,  like  public  indecency,  is  an  offense  exclusively  against 
the  public.  The  parties  cannot  complain  because  they  have  brought 
the  evil  upon  themselves.  The  public  is  injured  by  the  terror  pro- 
duced, and  the  evil  example.  The  offense  consists  not  in  fighting 
by  agreement^  but  in  fighting  by  agreement  fn  a  'public  place.* 
There  may  be  a  legal  highway  not  a  public  place,  within  the  mean- 
ing of  the  statute.  There  may  be,  by  the  growth  of  timber  or  under- 
brush, a  part  of  a  highway  perfectly  concealed  from  public  view, 
and  as  private  as  any  place  in  the  Commonwealth."  See  Jennings 
V.  State^  16  Ind.  335;  4  Bl.  Com.  65. 

It  is  suggested  that  there  is  a  difference  between  the  words  "  in  a 
certain  highway,"  which  were  considered  in  the  case  cited,  and  the 
words  "  on  a  public  highway,"  which  we  are  now  considering.  We 
perceive  no  legal  difference.  Every  highway  is  a  public  highway. 
In  our  statute  the  words  are  used  as  convertible  terms.  2  R.  S..  1876, 
p.  316.  And  there  is  no  practical  difference  in  the  meaning  of  the 
prepositions  in  a  highway  and  on  a  highway,  and  as  they  are  used 
in  the  context  in  the  two  cases,  they  mean  the  same  thing.  Nor  will 
the  averment  that  the  act  was  committed  in  the  presence  of  Scott 
Harvey  and  William  Lindsey  aid  the  indictment.  It  might  have 
been  done  in  a  very  secret  place,  and  yet  be  in  the  presence  of  two 
peiHocB.  We  must  hold  the  indictment  insufficient. 
Vol.  XXXI— 18 
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The  judgment  is  reversed,  the  cause  remanded,  with  instractioni 
to  sustain  the  motion  to  quash  the  indictment  and  release  the  q)pel- 
lant  from  imprisonment. 

Petition  for  a  rehearing  overruled. 

Nora  vr  m  Bipobtsb.  ^  There  bat  been  a  good  deal  of  diacnstloii  aa  to  what  eoutitBtai  • 
**  public  place**  or  a  *' public  hooae,"  within  the  atatntea  againat  gaming,  KBnj%  and  ladeoeot 
•zpoeore. 

The  Bnglish  statute  providee  that  "no  hoase.  office,  room,  or  other  place  9liall  be  opened, 
kept  or  need  for  betting  pnrpoeea."  In  Eattwood  ▼.  iOlter^  L.  R.,  9  (^  B.  440;  5.  (7^  ^Kng. 
(Moak)  4S0,  the  appellant  wa»  the  occupant  of  inclosed  groan dtf,  into  which  pereone  wen 
admitted  on  payment  of  a  fee,  and  where  a  pigeon-shooting  match  for  tm  poanda  a  side,  and  t 
foot-race  took  place,  persons  betting  on  the  match  and  the  race.  Oonnsel  contended  that  the 
grounds  were  not  a  **  place,*^  because  not  covered  by  a  roof.  But  the  court  did  not  take  tbtt 
▼lew.  It  might  aa  well  be  said  that  the  betters  were  not  persons  unless  they  had  their  hats  on. 
A  case  was  cited  where  one  vras  conylcted,  under  this  statute,  of  keeping  a  gaming-table  nodef 
a  tree  in  Hyde  Park.  In  Bows  ▼.  Fmwiek^  L.  R.,  9  C.  P.  889 ;  8.  (7.,  9  Bug.  (Moak)  874,  one  mi 
indicted,  under  the  same  statute,  of  standing  at  a  race-course,  on  a  stool,  under  an  umbreUs. 
ssTen  or  eight  feel  high,  supported  by  a  staff  stuck  into  the  ground,  and  kept  up,  niu  or  fhioe. 
The  nmbrella  was  marked:  **0.  Bows,  Victoria  Club,  Leeds.**  A  card  waa  exhibited  on  whidi 
were  the  words :  **  We  pay  all  bets  first  past  the  post.**  The  defendant  called  onC  offering  and 
making  bets,  and  giving  tickets  for  the  money.  This  umbrella  waa  held  to  be  a  "  place,"  sod 
the  court  shut  it  up.  One  of  the  judges  conceived  that  a  price-ring,  or  a  wagon  with  an  awnlnf, 
would  not  be  a  **  place,**  and  conceived  that  the  umbrella  was,  properly  speaking,  an  open  tent. 
In  KUiman  v.  SiaU,  2  Tex.  Ct.  App.  ttl;  8,  C,  98  Am.  Rep.  4Si,  it  was  held  that  a  canvss  test 
may  be  a  **  disorderly  house.** 

It  was  held  in  Htnd^rton  r.  8tat4^  M  Ala.  89,  that  an  out-house  in  the  bushes  on  the  edge  of  i 
field,  in  the  corporate  limits  of  a  town,  aboat  forty  yards  from  a  public  road,  and  near  and  in  a 
view  of  a  path  used  by  school  children  and  other  persons,  is  a  '*  public  place,**  within  the  mess- 
ing of  the  statate  against  gaiglng.  So  is  a  barn,  SOO  yards  from  a  tavern,  where  many  persoof 
are  assembled  for  mustering,  and  sixty  or  seventy  yards  from  another  bam  where  the  taren 
keeper  is  selling  spirits.  W^atrmer  v.  CbmmonweaUh^  8  Leigli,  741.  So  is  a  steamboat  carrying 
passengers  and  ftreight.  Coleman  ▼.  8taU,  18  Ala.  e(>S.  So  is  an  infirmary.  Flakt  v.  8taU,  II 
id.  661.  So  is  a  shoemaker*s  shop  into  which  many  passed,  although  a  few  were  exdnded  do^ 
ing  the  gaming.  CampbeU  v.  8tate^  17  Ala.  809.  And  so  is  an  old  house  f  onnerly  used  ss  a  jail, 
on  a  public  square  and  open  to  all,  and  occasionally  used  by  the  guards  of  the  new  jaiL  TTofihr 
9.  OommonvwUth^  9  Va.  Gas.  515.  A  bed-room  kept  locked  so  that  none  can  enter  bot  by  pe^ 
mission,  is  a  public  place  if  accessible  to  all,  by  night  and  day,  who  wish  to  indulge  in  gaming. 
amUh  V.  8iaU,  59  Ala.  884. 

The  house  of  a  keeper  of  a  toll-bridge,  consisting  of  two  rooms,  in  one  of  which  is  the 
office  for  the  transaction  of  the  business  of  the  bridge  and  where  persons  were  privil^ed  u>  go 
to  settle  for  tolls,  is  a  public  hunse.  Arnold  v.  /Slate,  99  Ala.  46.  So  is  the  office  of  a  justice  of 
the  peace.  BumtU  ▼.  8taU^  80  Ala.  19.  So  where  a  house  has  but  two  rooma,  front  and  back, 
the  front  used  as  a  magistrate*s  office,  the  back  by  partners  of  a  dissolved  firm  for  settling  their 
aocqunti,  with  an  opening  between,  the  back  room  is  a  public  place.  Id.  19.  So  the  back 
room  of  a  country  atore,  used  as  a  bed  room  by  one  of  the  proprietor*  who  is  unmarried.  B^- 
man  v.  SCaU,  80  Ala.  689.  So  of  a  room  back  of  a  broker*s  office,  used  and  occupied  In  like 
manner.  WUton  v.  StaU,  81  Ala.  871.  So  of  a  barber*s  shop  on  the  first  story,  the  gaming  bemg 
carried  on  in  a  room  in  the  second  story,  accessible  only  by  an  exterior  flight  of  ataira,  and  need 
by  the  barber  in  daguerrean  experiments  or  as  a  depository  for  broken  apparatnaand  chemicals. 
Mdor4  v.  StaU,  80  Ala.  560.  And  so  of  a  saddler*s  shop  including  a  back  rt>om  sitvsted  snd 
aceeesible  in  like  manner.    BmOe^  v.  8kUt,  89  AU.  606. 

A  privy  belonging  to  a  country  school-house,  is  not,  during  vacation,  a  public  place  within  the 
aUtute  of  gaming.  MeDarUa  v.  StaU,  85  Ala.  890.  Nor  Is  a  spot,  surrounded  with  brush  sad 
briers,  900  yards  from  where  a  public  shooting  match  is  going  on.    Com.  v.  Vandlm,  6  Gnti 
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m.  Nor  a  room  in  an  oat-hooM  within  a  tavern  enclo»ara,  formerly  need  in  oonneetlon  with 
the  ttnni,  and  a  room  orer  which  ia  still  eo  need,  but  now  need  independently  of  the  tavern  by 
eM  who  boaida  thera.  i\iro0ff  ▼.  OommcmBealUi^  14  Gratt  679.  Nor  a  hollow  100  yards  from  a 
dma  thop,  not  Tiaible  therefh)m  nor  from  a  public  road,  and  not  cnstomarlly  ui«ed  for  gaming. 
dmUk ▼.  auu^  flS  Ala.  88 ;  Bytkword  ▼.  StaU^  80  Ala.  47.  Nor  is  a  private  bouse,  to  which  the 
ptbUeare  not  permitted  to  go  without  Invitation,  made  a  public  place  by  the  presence  of  eight 
Often  Invited  persons.  OoUman  y.  8taU.  90  Ala.  61.  Nor  the  office  of  an  unman-ied  physician, 
vbers  he  eats  and  aleepa,  the  gaming  being  at  night  with  closed  doors  and  a  few  invited 
(Heods.  Ciarkt  t.  Aote,  IS  Ala.  4M.  Nor  a  Iawyer*s  office,  occupied  and  used  in  like  manner, 
sltiwagh  dnitng  the  session  of  court  Burdine  v.  8UU$^  85  Ala.  fX).  Nor  the  office  of  a  married 
phyildaB,  adjoining  a  merchant*s  oounting-room«  and  occupied  at  night  by  another  as  a  sleep- 
Isf-room,  who  fftqnently  held  invited  card  parties  there.  S/Urtvood  v.  SUUe^  85  Ala.  78.  Nor 
the  bick-roMn  vaed  by  a  register  in  chancery  as  a  bed-room,  adjoining  and  commuulcatini;  with 
hh  eflee,  tiie  house  having  a  high  fence  in  the  rear,  and  the  persons  invited  coming  in  by  the 
hscfc  wsy.  JBogiMHUfV  v.  6laUt  19  Ala.  088.  Nor  a  store-house  in  a  village,  late  at  night,  after 
pcnoaa  hava  ceaaed  to  come  for  gooda,  and  the  door  is  locked.  CommonwioUh  v.  FhomU^  8 
Qntt  8K;  Wladaor  v.  Com.  4  Leigh,  680.  (But  it  Is  a  *' public  house.*'  Skinner  v.  SUUe^  80 
Ah.  BN.)  Nor  Is  a  room  made  a  public  place  by  the  mere  fact  that  it  adjoins  and  communicates 
hy  an  open  door  with  another  in  which  are  persons  who  are  not  gaming.  StaU  v.  LowrU^  43 
1^  601  A  **room  in  a  public  eoon-honse  **  Is  not  necessarily  a  **  public  place.**  Shihagon  v. 
aMi,9'Ite.48a 

A  pnhHe  omniboa  la  a  ''pnblle  place**  within  a  statute  against  Indecent  exposure  of  the 
pooo.  Etg.  ▼.  lUhMs,  S  Cair.  A  K.  86a  In  B^,  v.  Orohard^  8  Coz  C.  C.  848,  it  was  held  that 
aariaa],  with  boxes  or  divisions,  for  the  convenience  of  the  public,  situated  in  an  open  market, 
VIS  not  a  paUle  plaee  within  the  aama  statute.  But  the  contrary  was  held  In  Queen  v.  Harrie, 
L.B.,  1 C  C.  888.  The  oonrt  said:  ^It  appears  that  the  nrinal  was  open  to  the  public;  that  it 
vas  in  Hyde  Park,  upon  a  public  foot-path,  and  that  the  entrance  to  it  was  flrom  that  foot-patli. 
I  think  It  was  just  as  much  a  public  place,  with  respect  to  that  portion  of  the  public  who  use  it, 
ss  a  public  highway.  Xveiy  place  must  be  more  or  lees  screened  ftam  view  on  some  side,  and 
the  sias  of  an  endoanre  does  not  neceaaaxlly  affect  the  question  whether  it  is  a  public  pUce  or 
■OL**  Where  one  indecently  expoeed  himself  on  the  roof  of  a  house  in  view  from  the  back 
windows  of  several  other  houses,  and  was  seen  by  seven  persons  from  one  of  those  windows, 
tat  conld  not  be  seen  fh>m  the  highway,  AtfM,  that  this  was  in  a  public  place.    Seg.f,  Thellman^ 

I  Ld|^  A  C.  888.  The  sea-beach,  visible  from  inhabited  houses,  is  a  public  place.  Btg,  v. 
(Ha ■dill,  %  camp.  89.  But  an  indictment  charging  indecent  exposure  "  in  a  public  place,  to  wit, 
a  pahlic  road,**  is  bad,  the  publicity  having  reference  to  the  number  of  persons  rather  than  the 
hwillty.   JfitfKv.i9IEa<t,48Tez.846. 

A  fiekl  in  a  forest  and  one  mile  ftom  ^highway  or  any  other  public  place,  is  not  a  public  place, 
slthoogh  three  persona  are  present,  two  of  whom  engage  in  an  afflray.    Taylor  v.  State,  88  Ala. 

II  (So  held  la  respect  to  an  Indecent  ezposnre  in  a  bar-room,  only  one  other  person  being 
prsscat.  Beff,  ▼.  Webb,  1  Den.  C.  C.  888.  8o  under  the  like  circumstances  in  a  church-yard. 
Met  V.  Wateon,  8  Cox  C.  C.  928.)  But  an  enclosed  lot,  thirty  yards  from  the  street  of  a  country 
VwB,  bat  visible  fhnn  the  street,  la  a  pabUc  ph^e  within  the  common-law  deiinltion  of  an 
iAay.  Clwilf  ▼.  State,  88  Ala.  898.  *'  The  tnmnlt  could  be  heard  and  its  exciting  scenes  wit- 
Bsssed;  and  pcrsooa  passing  by  woold  be  within  reach  of  missiles  thrown  by  the  combaunts,** 
■Utheeoiift. 

fm  the  pvipoaa  of  potting  notlcsa,  hovaea  of  public  worship.  Inns,  and  perhaps  in  some 
plMss,  laMl  shopa,  an  pvbUe  places.  BoamMm  t.  Beamman,  88  N.  H.  488;  Ttdd  v.  BmUk 
III.  181. 
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Iowa  Lxtmbbb  Co.  v.  Fostbs. 

(4B  Iowa,  SS.) 

CdrparaHan^pufi^ating  &$  cwn  stock 

A  corporation,  with  power  to  pnrchase  "  property  deemed  desirable  in  tki 
transaction  of  ita  buainess,"  may  purchase  its  own  stock. 

ACTION  by  a  corporation  for  an  accounting  and  for  the  anrrender 
of  notes.  The  defendant  Foster  alleged,  by  way  of  coante^ 
claim,  that  he  bought  the  plaintiffs  stock,  to  a  certain  amount,  npon 
the  agreement  that  the  plaintiff  would  purchase  it  from  him  on 
certain  conditions  which  had  subsequently  been  fulfilled.  Tbs 
defendant  had  judgment  below. 

Bobinson  <b  LobMiy  and  H.  J3.  Fo/uke^  for  appellants 

Pollock  &  Shields^  for  appellees. 

Sebtbbs,  J.     (Omitting  a  question  of  practice.) 

It  is  assigned  as  error  that  the  court  erred  in  finding  there  waa 
any  valid  contract  to  take  back  Foster^s  stock,  and  for  rendering 
judgment  for  him  for  the  amount  found  due  for  said  stock.  It  will 
be  observed  that  the  first  portion  of  this  assignment  is  more  in  the 
nature  of  a  complaint  that  the  finding  of  facts  in  reference  to  the 
stock  is  not  sustained  by  the  testimony,  than  that  there  has  been  anj 
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0rroiieoiiB  ruling  as  to  the  law.  It  is  the  judgment  rendered  on 
the  facts  only  we  need  diecuss  in  view  of  the  oonoessions  of  counsel 
before  referred  to. 

The  ultimate  fact  found  by  the  court  on  this  branch  of  the  case  is 
as  follows :  ^*  On  the  counter*claim  and  cross-demand  of  said  Foster 
agaiDSt  said  company,  for  the  claim  of  value  of  his  100  shares  of 
stock  upon  the  original  agreement  to  take  said  stock  of  him  and  pay 
him  back  the  value  of  said  stock  and  its  earnings,  I  can  come  to  no 
other  conclnsion  than  that  there  was  such  an  agreement."  The  court 
then  proceeds  ^o  group  together  the  evidence,  or  refers  to  the  testimony 
on  which  he  founds  his  conclusion,  but  this  cannot  be  said  to  be  any 
portion  of  the  facts  found,  nor  would  it  change  the  result  unless  we 
ooald  look  at  the  testimony  and  therefrom  conclude  differently. 
Taking  it  for  granted  that  the  finding  of  fact  is  sufficiently  sup- 
ported by  the  evidence  the  judgment  is  undoubtedly  correct  unless 
the  contract  or  agreement  was  uUra  vireSy  and  to  that  question  we 
torn  our  attention.  In  Green's  Brice's  Ultra  Vires,  98,  it  is  said  in 
the  text  that  *' corporations  cannot,  whatever  the  nature  of  their 
business,  without  express  and  very  clear  power  in  that  behalf,  deal 
in  their  own  shares."  In  a  note  by  the  American  editor,  on  page  99, 
it  is  said:  ^'American  authorities  hold  that  there  is  at  common  law 
nothing  to  prevent  a  corporation  from  taking  its  own  stock  in  pay- 
ment or  satisfaction  of  debts;  and  some  even  hold  that  at  common 
law  a  corporation  may  purchase  its  own  stock,  provided  the  transac- 
tion is  bona  fide  and  not  in  fraud  of  creditors."  In  support  of  this 
doctrine  the  following  cases  are  cited:  Bctrion  v.  P.,  J.  and  U,  JPl 
Piank^oad  Co.^  17  Barb.  397 ;  Cooper  v.  FredeHoky  9  Ala.  738;  Per- 
pUtnck  V.  Mer.  Ins.  Co,^  1  Edw.  Cb.  84 ;  Cartridge  v.  EockweUy  R. 
M.  Charlton,  260;  diUett  v.  Moody j  8  Ooms.  479;  Taylor  v.  Miami 
Exporting  Co.y  6  Ohio,  176;  State  Bank  v.  FoXy  3  Blatoh.  431 ;  Bank 
of  Columbus  V.  Bruce^  17  N.  Y.  607. 

We  do  not  deem  it  necessary  to  ascertain  and  determine  what  the 
true  rale  is  when  the  charter  accurately  defines  and  limits  the 
objects  of  the  corporation,  as  the  powers  of  the  corporation  in  ques* 
tion,  without  serious  doubt,  we  think,  are  sufficient  to  cover  and 
include  the  act  in  question.  In  this  State  persons  desiring  to  form 
a  corporation  do  so  under  a  general  law  and  may  assume  such  pow- 
ers, and  define  and  limit  the  extent  thereof  in  such  manner  as  is 
deemed  advisable,  provided  such  powers  and  privileges  do  not  exceed 
those  possessed  by  natural  persons.     Code,  §  1058. 
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The  articles  of  inoorporation  provide  as  follows:  **The  general 
and  principal  businees  shall  be  the  manafactare  and  dealing  in  lam- 
ber,  lath,  shingles  and  other  articles  as  the  company  may  from  time 
to  time  direct.  The  company  may  acquire  and  transfer,  purch&ae 
and  hold,  sell  or  exchange  any  real  estate  or  other  property  that  may 
be  deemed  desirable  in  the  transaction  of  its  business."  It  mast  be 
presumed  the  word  ^'  property  "  was  understandingly  used,  and  with 
reference  to  the  meaning  attached  thereto  in  the  statutes  of  this 
State.  "  Property"  includes  personal  and  real  property,  and  ** per- 
sonal property"  includes  money,  goods,  chattels,  evidences  of  debt, 
and  things  in  action.     Code,  §  44,  subdivisions  9  and  10. 

The  provisions  of  the  charter  in  question  are  much  broader  and 
more  comprehensive  than  those  contained  in  the  charter  of  the  bank- 
ing company,  in  reference  to  which  the  decision  was  made  on  which 
the  doctrine  in  the  text  in  Green's  Brice's  Ultra  Vires  is  based, 
before  referred  to.  Express  power  is  given  the  plaintiff  to  boy  or 
sell  any  and  all  kinds  and  species  of  property  which  may  be  deemed 
advisable  and  for  the  best  interests  of  the  corporation  by  the  offioen 
thereof. 

Under  this  power  a  contract  was  made  to  purchase  the  defendant 
Foster's  stock.  There  is  no  pretense  of  fraud  or  bad  faith  in  the 
transaction;  nor,  so  far  as  shown,  are  the  rights  of  creditors  iojari- 
ously  affected.  The  only  objection  urged,  is  the  want  of  power. 
That  is  to  say,  the  contract  was  made  in  good  faith,  but  the  power 
to  do  so  did  not  exist.  This  objection  cannot  be  permitted  to  pre> 
vail.  After  assuming  the  powers  above  specified  it  does  not  lie  in 
the  mouth  of  these  corporators  to  raise  or  insist  on  this  objection. 

[Omitting  minor  questions.] 

As  to  this  point  the  judgment  waa  Affirmii 
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Statb  y.  Dban. 

(« lewa,  IL) 

One  who  finds  lost  goods  which  have  no  marks  or  indications  of  ownership, 
tad  wlio  does  not  Imow  the  owner,  is  not  bound  to  exercise  diligence  to  aseo^ 
tain  the  owner,  and  is  not  gail^  of  hurcenj  in  retaining  the  goods.* 

nONYICnON  of  larceny.    The  opinion  states  the  faots. 

PoBock  it  Shidda,  for  appellant. 

J.  jR  MeJunkin^  Attomey-Oeneral,  for  the  State. 

Adams,  J.  The  eyidence  shows  that  in  July,  1876,  a  great  flood 
oecarred  in  the  Catfish  creek,  at  the  village  of  Rockdale,  in  the 
coanty  of  Dubuque,  whereby  nearly  the  whole  village  was  swept 
away  and  destroyed.  Two  stocks  of  merchandise  were  swept  away 
and  the  goods  swept  to  a  great  distance.  A  pait  of  these  goods,  as 
well  as  articles  of  household  furniture,  etc.,  were  gathered  up  by 
different  persons  immediately  after  the  flood  and  carried  to  different 
houses  in  the  neighborhood.  The  defendant  found  on  the  banks  of 
the  Catfish,  about  three-fourths  of  a  mile  below  Rockdale,  some 
papers  belonging  to  one  Horn,  also  a  lady's  muff,  a  piece  of  fiannel, 
a  piece  of  muslin  and  a  coat,  and  took  the  same  to  his  house.  They 
were  at  the  time  very  much  soiled  by  wet  and  dirt,  and  his  wife 
washed  them  and  hung  them  out  to  dry  on  a  clothes-line  by  the  side 
of  a  public  street,  where  they  were  found.  The  evidence  shows  that 
the  defendant  had  previously  been  making  inquiry  as  to  where  Horn 
could  be  found,  with  the  ostensible  purpose  of  restoring  to  him  the 
papers.  There  was  no  evidence  tending  to  show  that  the  defendant 
knew  who  owned  the  other  property,  and  as  to  a  part  of  it  the  own- 
ership does  not  seem  to  have  been  ascertained  yet. 

The  defendant  asked  the  court  to  give  an  instruction  in  these 

•  Otmpv  OHw'  ▼•  StaU  fBS  AIa.  iSKSU  »  Am.  Rep.  TO,  and  note,  786 ;  Blank  ▼.  AMf  (IS  lad. 
■a  «  Am.  B^.  S14. 
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words:   ^'If  you  find  from  the  evidence  that  said  goods  were  lost; 
that  the  same  were  found  by  the  defendant;  that  at  the  time  he 
found  the  same  he  did  not  know  who  owned  them;  that  there  were 
no  marks  upon  or  about  the  goods  showing  to  whom  they  belonged, 
€>o  that  defendant  could  identify  the  owner  at  once  —  even  thongh 
the  defendant  could  afterwards  have  discovered  the  owner  by  honest 
diligence  —  then  you  must  acquit  the  defendant."    The  court  refused 
to  give  this  instruction,  and  instructed  the  jury  as  follows:  ''Lost 
goods  may  be  the  subject  of  larceny,  and  should  receive  the  same 
protection  from  the  civil  and  criminal  law  as  goods  in  any  other 
situation.     Where  the  finder  knows  or  has  the  immediate  means  of 
knowing  who  was  the  owner,  and  instead  of  returning  the  goods, 
•converts  them  to  his  own  use,  such  conversion  will  constitute  lar- 
ceny.     Reasonable  diligence  in  discovering  the  owner  should  be 
shown  by  the  party  finding.     The  intention  of  a  party  committing  a 
larceny  at  first  may  not  be  felonious,  but  if  the  property  is  wrong- 
fully used  or  converted,  it  is  larceny."     In  giving  these  instructions 
and  in  refusing  to  instruct  as  asked,  we  think  that  the  court  erred. 
The  statute  upon  the  subject  is  in  these  words:  '^If  any  person  come 
by  finding  to  the  possession  of  any  personal  property  of  which  he 
knows  the  owner,  and  unlawfully  appropriates  the  same  or  any  part 
thereof  to  his  own  use,  he  is  guilty  of  larceny."    Section  3907  of  the 
Code.     The  crime  if  committed,  must  consist  in  the  original  taking. 
It  cannot  consist  in  a  subsequent  lack  of  diligence  in  attempting  to 
find  the  owner,  nor  in  a  subsequent  conversion.     The  statute  does 
indeed  provide  a  penalty  for  converting  lost  goods.     It  provides  a 
penalty  of  twenty  dollars.     In  addition,  the  owner  may  recover  for 
any  damage  which  he  may  sustain.    Code,  §  1522.     The  statute  also 
provides  what  steps  the  finder  of  lost  goods  should  take,  and  how  he 
may  be  compensated.     Code,  §§  1514,  1515,  1516  and  1518.    Bat 
where  the  original  taking  is  lawful,  as  where  the  finder  is  ignorant 
of  the  owner,  the  omission  to  take  the  steps  pointed  out  by  the 
statute,  and  the  conversion,  do  not  constitute  larceny.     This  is  not 
only  the  plain  meaning  of  the  statute,  but  it  is  the  doctrine  of  the 
decisions.     It  is  stated  in  Bishop's  Criminal  Law,  vol.  2,  §  882,  5th 
ed.,  in  these  words:  "  A  man  knowing  the  owner  of  goods  cannot 
lawfully  pick  them  up  without  returning  them  to  him,  but  a  man  not 
knowing  the  owner  can.     The  doctrine,  therefore,  is  that  if  when 
one  takes  goods  into  bis  hands  he  sees  about  them  any  marks,  or 
-otherwise  learns  any  facts  by  which  he  knows  who  the  owner  is,  yet 
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with  felonious  intent  appropriates  them  to  his  own  use,  he  is  guilty 
of  iaioeny;  otherwise  not" 

In  Bicple  r.  OogdeU,  1  Hill,  04,  the  defendant  was  indicted  for 
breeny  of  a  lost  pocket-book,  and  money  contained  therein.  He 
made  no  effort  to  find  the  owner,  and  converted  the  property  to  his 
own  use.  The  court  held  that  it  was  a  mere  case  of  trover,  and  not 
Isroeny.  Hie  same  doctrine  is  held  in  People  v«  Andereon,  14  John. 
SM;  &  O,  7  Am.  Dec.  462;  State  v.  Camoay,  18  Mo.  821;  Wrig/U 
T.  State,  5  Yerg.  164.  The  role  that  the  use  of  property  by  the 
finder,  without  reasonable  diligence  upon  his  part  to  find  the  owner, 
would  constitute  larceny,  would  often  be  oppressive.  Scarcely  any 
effort,  short  of  a  successful  one,  might  be  deemed  by  juries  snffi- 
oient  In  the  meantime,  the  finder  must  care  for  the  property,  and 
if,  through  his  negligence  it  is  lost,  he  becomes  liable  to  the  owner. 

The  rule  here  held  is  in  harmony  with  that  held  by  this  court  in 
State  V.  Wood,  46  Iowa,  116,  in  which  substantially  the  same  prin- 
ciple was  involved.  In  that  case  the  defendant  had  innocently  come 
into  the  possession  of  a  guitar,  and  afterward  sold  it,  with  the 
design  of  appropriating  the  proceeds;  it  was  held  not  to  be  larceny. 
Tlie  same  doctrine  was  held  in  Abrame  v.  2%a  JPecpk,  6  Hun,  491, 
tad  WOion  r.  The  People^  89  K.  T.  469. 

SeoerMd. 
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Jfloiiriipal  aofporoHoii— Koense  for  etreei  mfltiiay  ■  ■  eeicppeL 
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A  arnnldpal  coiporation  granted  permltwion,  by  ordinance,  to  a  street  railway 
company  to  lay  a  double  track  in  its  streets.  The  company  proceeded  to  do 
BO,  and  expended  largesums  of  money  in  the  work.  Held,  tliat  the  municipal 
oofpotation  coold  not  thereafter  restrict  the  permission  to  a  single  track,  it 
not  appfring  that  the  double  track  would  caose  any  injury  or  inconvenience. 

ACnOK  to  restrain  the  laying  of  a  street  railway  track.    The 
opinion  states  the  esse.    The  defendant  had  judgment  below. 

J.  S  S.  JL  TVacy,  for  appellant. 

Blake  S  Mammack,  for  appeUee. 
You  XXXI— 19 
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City  of  Burlington  v.  Burlington  Street  Railway  Company. 

Bbck,  J.  I.  The  petition  in  this  case  was  filed  December  3, 1877. 
It  shows  that  an  ordinance  of  the  city  was  adopted  July  7, 1873,  con- 
ferring upon  defendant  authority  to  construct  a  street  railway.  The 
provisions  of  this  ordinance  need  not  be  set  out  further  than  to  [re- 
sent the  following  sections  upon  which  the  questions  involved  in  tbi« 
case  arise: 

"Section  5.  Authority  is  hereby  conferred  to  lay  single  or  doable 
tracks  on  said  streets,  except  that  on  streets  not  more  than  forty  feet 
wide  only  one  track  shall  be  laid,  together  with  such  turnouts,  giJe- 
t  racks,  switches  and  turn-tables  as  may  be  deemed  necessary  by  saiil 
company. 

"Sec.  10.  The  city  reserves  the  right,  by  j^roper  police  rules  and 
regulations,  to  govern  and  control  the  movement  of  care,  their  speed, 
places  of  stoppage  and  all  other  matters  and  things  within  the  pur- 
view of  the  proper  and  good  government  of  said  city,  and  which 
tend  to  promote  the  safety  and  comfort  of  the  passengers  and  citi- 
zens of  said  city." 

Ill  pursuance  of  this  ordinance  the  defendant  built  a  street  railway 
with  a  single  track  and  is  operating  the  same.  On  the  29th  day  of 
October,  1877,  the  city  council  repealed  section  5  of  the  ordinance 
and  in  lieu  thereof  enacted  the  following  substitute: 

"Authority  is  hereby  conferred  to  lay  single  tracks  on  said  street*, 
together  with  such  turnouts,  switches  and  turn-tables  as  may  be 
deemed  necessary  by  said  company,  provided  that  in  no  case  shall 
double  tracks  be  laid  upon  any  of  said  streets  unless  future  authority 
is  conferred  by  an  ordinance  of  said  city." 

It  is  further  shown,  that  in  disobedience  of  the  ordinance  as  it 
now  stands  since  the  amendment,  the  defendant  is  about  lo  lay  a 
double  track  upon  Division  street,  between  Fifth  and  Eighth  strcetji. 
It  is  alleged  that  Division  street  is  a  principal  thoroughfare  of  the  city 
and  has  been  improved  by  grading,  curbing  and  macadamizing  since 
the  construction  of  the  defendant's  single  track  thereon.  The  street 
is  forty-two  feet  wide  between  the  gutters,  and  the  grade  thereof  is 
high  making  an  ascent  of  seven  feet  in  100.  The  double  track  will 
occupy  eighteen  feet  of  the  width  of  the  street. 

It  is  alleged  that  the  defendant  uses  the  T  rail  and  proj  raes  to 
lay  it  down  in  constructing  the  double  track,  and  that  the  rail  "  A 
greatly  objectionable  on  account  of  its  peculiar  shape.** 

It  is  charged  that,  under  the  ordinance  as  amended,  defendant  hu 
no  right  to  lay  down  the  double  track,  and  plaintiff  claims  that  th# 
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amended  ordinance  was  adopted  under  lawful  authority  of  the 
citv. 

The  petition  states  that,  prior  to  the  amendment  of  the  ordinance, 
defendant  had  purchased  the  iron  and  material  for  the  double  track 
but  no  part  thereof  had  been  laid. 

The  answer  of  defendant  shows  that  it  has  expended  a  large  sum 
of  money  in  building  and  operating  its  street  railway;  that  the 
doable  track  as  proposed  to  be  constructed  is  necessary  for  the  con- 
renience,  speed  and  safety  of  the  traveling  public.  Defendant 
claims  that-  under  the  ordinance  as  it  originally  stood,  it  had  the 
riirht  to  build  the  double  track,  and  that  right  cannot  be  taken, 
iway  by  amendment  or  change  of  the  ordinance.  A  demurrer  to 
I  he  answer  was  overruled. 

It  will  be  observed  that  it  is  not  alleged  the  proposed  double  track 
will  interfere  with  the  proper  use  of  the  street  by  the  public,  or  will 
injure  the  property  of  any  citizen.  Its  construction  is  attempted  to 
be  enjoined  solely  on  the  ground  that  the  amended  ordinance  with- 
boKU  from  defendant  authority  therefor. 

[Omitting  au  unimportant  point.] 

III.  The  ordinance,  as  adopted,  gave  the  defendant  authority  tv> 
lay  the  double  track  in  controversy  in  this  case.  Under  this  01  dl 
Dance  the  defendant  expended  large  sums  in  the  construction  of  iu 
niilway.  The  ordinance  constitutes  a  contract  whereby  defendant 
is  secured  in  the  exercise  of  the  powers  conferred  therein.  If  it  had 
QOl  this  effect,  defendant  would  have  no  security  that  its  property 
would  not  be  destroyed  by  unfriendly  legislation  by  the  city  council. 
The  law  will  secure  to  defendant  the  exercise  of  all  the  powers  con- 
ferred by  the  ordinance.  The  city  cannot,  without  the  consent  of 
the  defendant,  change  the  terms  of  the  contract  entered  into  by  the 
ordinance,  nor  abrogate  or  nullify  it.  The  amendment,  therefore, 
which  attempts  to  take  from  defendant  the  right  to  lay  a  double 
track  cannot  have  the  effect  intended,  and  will  deprive  defendant  of 
no  right  guaranteed  by  the  original  ordinance. 

IV.  It  is  arged  that  the  city,  in  the  discharge  of  its  police  power, 
may  forbid  the  laying  of  the  double  track.  The  question  presented 
by  this  position  is  not  in  this  case,  for  the  reason  that  it  is  not  shown 
m  the  pleadings  that  the  proposed  double  track  would  operate  to  the 
inconvenience  of  the  public,  or  would  work  injury  to  the  city,  or 
any  of  the  people.  It  is  not  claimed  that  the  proposed  improve* 
ment  wonid  be  a  nuisance,  nor  is  it  shown  that  the  Vest  interest  of 
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the  city  or  the  people  requires  it  to  be  forbidden.  If  therefore  the 
city  retains,  in  the  exercise  of  its  police  authority,  the  power  to 
forbid  the  construction  of  the  double  track,  the  facts  present  no  case 
for  the  exercise  of  that  power.  It  cannot  be  claimed,  surely,  that 
the  city,  in  the  exercise  of  its  police  power,  could  deprive  the  defend- 
ant of  the  right  granted  by  the  original  ordinance,  when  the  exerciae 
of  that  right  wrought  injury  to  no  one.  This  police  authority  is  not 
a  despotic  power  that  may  be  exercised  without  a  sufficient  public 
purpose. 

The  judgment  of  the  Circuit  Court  is 

Affirmed, 


StATK  Y.  FrrZGBBALD. 
(48  lowft.  960.) 

Orimindl  law  —  attempt  to  eommit  abortion  —  intent, 

A  statute  provided  for  the  punishment  of  any  one  who  willfully  administered 
any  drug  or  substance  whatever,  with  intent  to  produce  the  miscarriage  of 
any  pregnant  woman.  Held^  that  it  was  not  essential  to  guilt  that  the  woman 
should  be  quick  with  child,  nor  was  it  a  defense  that  a  harmless  substanoe 
was  administered,  provided  the  guilty  intent  existed. 
{See  note  p.  149.) 

CONVICTION  of  attempt  to  produce  abortion.    The  opinion  statef 
the  case. 

John  F.  Lacey^  for  appellant. 

J,  JFI  McJunkiriy  Attorney-General,  for  the  State. 

RoTHROCK,  Ch.  J.  (Omitting  a  minor  question.) 
Section  8864  of  the  Code  provides:  '*  If  any  person,  with  intent 
to  produce  a  miscarriage  of  any  pregnant  woman,  willfolly  adminis- 
ter any  drug  or  substance  whatever,  or  with  such  intent  use  any 
instrument  or  other  means  whatever,  unless  such  miscarriage  shall 
be  necessary  to  save  life,  he  shall  be  imprisoned,  etc.** 

The  defendant  asked  the  court  to  instruct  the  jury  that  the  crinK 
€ould  not  be  committed  upon  a  woman  who  was  not  qoiok  with 
child.  The  instruction  was,  we  think,  correctly  refused.  The  stat- 
ute makes  no  snob  qualification.     The  crime  consists  in  attemf  ting 
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to  produce  the  miscarriage  of  any  pregnant  woman.  The  crime  ii 
complete  if  the  attempt  be  made  at  any  time  during  pregnancy. 

The  evidence  tended  to  show  that  the  substance  used  in  the 
attempt  to  produce  the  miscarriage  was  tobacco,  and  that  the  instru- 
meot  used  was  a  syringe.  The  medical  witnesses  testified  that  tobacco 
was  not  such  a  substance  as  would  produce  the  result  intended. 
The  court  refused  to  instruct  the  jury  that  the  defendant  could  not 
becooyicted  unless  the  substance  administered  was  such  as  would 
produce  a  miscarriage. 

In  thi^y  we  think,  there  was  no  error.  The  statute  provides  that 
the  administering  of  **  any  mbstance^^  with  the  criminal  intent, 
shall  constitute  the  crime.  A  party  who,  with  the  necessary  criminal 
intent,  uses  any  substance  to  produce  a  miscarriage,  surely  cannot 
be  held  innocent  because  he  mistakenly  administered  a  drug  or  sub- 
stance which  did  not  produce  the  result  intended.  It  is  the  intent^ 
and  not  the  ^^  substance  "  used,  that  determines  the  criminality.  The 
name  of  the  drug  or  substance  need  not  be  given  in  the  indictment. 
Stale  V.  Vawter^  7  Black.  692;  Shortweltv,  State^  37  Mo.  369;  Com. 
▼.  MunsoHy  16  Gray,  224. 

But  on  another  point  Judgment  reversed, 

yon  mr  ths  Rsportbb.  —  In  JUtchell  y.  OomtnontD^aUh^  Kentncky  Conrt  of  Appeals,  NoTem> 
ler,  1879.  It  was  held  that  to  procnre  an  abortion  before  qnlckening  is  not  a  crime  at  common 
hv.  The  eonrt  says :  **  In  the  interest  of  good  morals,  and  for  the  preservation  of  society,  the 
hw  ikonM  ponlsh  abortion  and  miecarriages,  willf  ally  prodaced,  at  any  time  dnring  the  period 
of  net&tion.  That  the  child  shall  be  considered  In  existence  from  the  moment  of  conception 
for  the  protection  of  its  rights  of  property,  and  yet  not  in  existence  until  four  or  five  months 
•fter  the  inoeption  of  its  being,  to  the  extent  that  it  is  a  crime  to  destroy  it,  presents  an  anomaly 
is  the  lav  that  onght  to  be  provided  against  by  the  law-making  department  of  the  government. 
The  limit  of  oar  duty  is  to  determine  what  the  law  is,  and  not  to  enact  or  declare  it  as  it  shonld 
be.  Is  tike  dischaige  of  this  daty«  and  after  a  patient  investigation,  we  are  forced  to  the  con- 
doidoo  that  it  never  was  a  panibhable  oflTense  at  common  law  to  prodnoe,  with  the  consent  of 
iLeiaotber,  an  abortion  prior  to  the  time  when  the  mother  became  quick  with  child.  It  was 
fici  even  marder  at  common  law  to  take  the  life  of  the  child  at  any  period  of  gestation,  even  in 
(^  vcty  act  of  dellv^xy.  The  Indictment  in  this  case  does  not  allege  that  the  woman  was  qaick 
«uh  child;  It  does  not  allege  that  the  potion  was  administered  with  the  intention  to  destroy 
tbe  life  of  the  child,  nor  that  snch  was  the  resnlt  produced  by  it"  The  same  view  was  taken  in 
OmmmwnUA  v.  JPivlur,  9  Mete  863;  StaU  v.  Ooajm-,  8  Zab.  68;  8nUth  v.  SiaU,  88  Me.  4A. 
Coctin:  MUit  r   CbrnmomMoUA,  18  Penn.  St  683. 

At  to  eonmisslon  of  an  offense  without  intending  it,  see  Stem  ▼.  StaU  (68  Oa.  889).  81  Am. 
Bep.  86B.  and  note  868,  and  Dudleif  v.  SaniUns,  potL 

As  to  intent  to  oommlt  a  crime,  vrithont  succeeding,  see  SamiUttm  ▼.  StaU  (86  Ind.  880),  10  Am. 
Bep.  SI;  MuOm  t.  SlaU  (45  Ala.  48),  6  Am.  Rep.  691. 

Ib  Stak  T.  Martin,  81  La.  Ann.  849,  it  was  held  that  on  the  trial  of  an  accused  for  carrylz^c  s 
piBUri  6on«sa]0d  on  his  person,  evidence  to  show  that  the  pistol  belonged  to  another,  that  ths 
tvccr  placed  It  in  the  hands  of  the  accused  merely  to  get  cartridges  for  it,  and  that  the  accused 
•VBsd  no  pistol,  and  lud  never  been  known  to  carry  one,  is  not  admissible.  The  court  said : 
*To  eonstitiite  tlie  crime  charged,  it  suffices  that  a  dangerous  weapon  be  carried  concealed  on 
vtboat  the  person,  and  it  mattess  not  that  it  be  so  carried  with  or  without  any  actual  Intent 
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(49  Iowa,  8G0.) 

Ntgf/igeMe — removing  mineraU — ir^ury  to  aumer  <f  wafoM  toil 

One  who  conveys  land  to  another  reserving  the  right  to  remove  the  underlying 
coal  is  bound  to  exercise  ordinary  care  in  the  removal,  and  if  nccc&Ary.  to 
leave  pillars  or  ribs  of  coal  to  support  the  surface  of  the  soil,  although  tbe 
reservation  exempted  him  from  any  liability  for  injury  to  the  surface  of 
the  land  by  reason  of  the  mining  operations.* 

ACTION  of  damages  for  injury  to  land  by  mining  for  coaL    The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

L  N.  Kidder^  for  appellant. 

* 

% 

HM  <b  Ramsey  and  Barcroft^  Given  ik  DrabeUe^  for  appellee. 

Beck,  J.  L  One  count  of  the  petition  charges  that  defendant 
negligently  removed  the  coal  from  the  mines  under  plaintiflPs  puin- 
ises  without  making  or  leaving  sufficient  supports  to  uphold  the 
earth  above  the  coal,  and  by  reason  of  such  want  of  care  the  surface 
was  broken  up  and  defendant's  house  was  injured.  Other  conuts 
charge  that  defendant,  without  authority,  removed  the  coal  lying 
under  the  surface  of  the  premises  of  plaintiff  and  of  the  streets  adja- 
cent thereto. 

The  answer  alleges  that  the  plaintiff  is  not  the  absolute  owner  of 
the  premises,  but  that  his  ownership  is  derived  through  a  deed 
wherein  the  right  to  mine  coal  and  to  remove  it  is  reserved  in 
defendant,  and  quoting  the  language  of  the  answer,  "that  the 
mining  and  removing  said  coal  was  done  in  the  most  careful  and  iu 
the  best  manner,  and  in  a  way  to  cause  the  least  injury  to  the  pro]»- 
erty  of  plaintiff  and  the  surface  of  said  premises.  That  any  injur}*, 
if  any,  to  said  property  was  altogether  unavoidable  and  could  not 
have  been  foreseen  or  provided  against  by  this  defendant,  and  thst 
this  defendant  used  great  care,  in  and  about  all  it  did,  in  the  removal 
and  mining  of  said  coal.     And  defendant  further  says  that  in  accept- 

•  S«e  OoUman  ▼.  Ckadwick  (80  Penn.  St.  81),  tl  Am.  Rep.  tt. 


DECEMHER  TERM,  1878.  151 

Liyingston  t.  Mcingona  Coal  Co. 

ing  said  deed  said  plaintiff  expressly  released  and  held  this  defendant 
harmless  for  the  pretended  injuries  and  matters  for  which  he  claims 
<Jamages  in  his  petition." 

II.  Tlio  only  question  discussed  in  the  argument  of  defendant's 
counsel  involves  the  correctness  of  the  instructions  given  by  the 
court  below  to  the  jury  which  relate  to  the  obligation  resting  upon 
defendant  to  exercise  care  in  mining  the  coal. 

The  deed  from  defendant  under  which  plaintiff  claims  title  to  the 
premises  contains  a  reservation  of  the  right  to  mine  coal  in  the  fol- 
lowing language:  ^^  And  reserving,  also,  to  said  first  party,  his  heirs, 
successors  and  a.ssigns  all  coal,  coal  mines,  mineral  products  and  oil 
beneath  the  surface  of  and  belonging  to  said  premises  with  full  and 
sole  right  to  mine  and  obtain  and  remove  the  same  by  such  means 
as  they  deem  proper  without  thereby  incurring,  in  any  event  what- 
ever, any  liability  for  injury  caused  or  damage  done  to  the  surface 
of  the  land  in  working  coal,  coal  mines,  minerals,  mineral  products 
and  oil,  and  removing  the  same  provided  the  said  first  party  shall 
not  enter  on  the  surface  of  said  lands.'^ 

Tlie  court,  in  two  instructions,  directed  the  jury  that  defendant, 
by  virtue  of  the  reservation  in  the  deed,  has  the  right  to  remove  the 
co:il  provided  it  be  not  negligently  done,  and  that  to  entitle  plaintiff 
io  recover  he  must  show  that  the  mining  was  negligently  done  and 
t>.at  plaintiff  sustained  injury  thereby.  No  objections  are  made  to 
these  instructions.  The  following  instruction  upon  the  subject  of 
the  care  to  be  used  by  defendant  was  given  the  jury : 

"  10.  Further,  if  you  find  that  ordinary  care  and  prudence  would 
have  required  the  leaving  of  pillars  or  ribs  of  coal  when  only  artifi- 
cial supports  were  substituted,  or  if  the  supports  were  left  or  placed 
further  apart  than  was  reasonably  necessary  to  support  the  plaintiff's 
premises,  keeping  in  view  the  question  of  ordinary  care  in  so  doing, 
it  was  negligence  in  the  defendant  in  not  leaving  such  pillars  or 
ribs,  or  in  not  substituting  more  artificial  supports  in  place  of  tlie 
coal  removed;  and  if  the  plaintiff's  premises  were  injured  by  reason 
of  such  failure  he  may  recover  therefor." 

It  is  not  claimed  that  this  instruction  was  not  applicable  to  the 
evidence,  bat  defendant  insists  it  presents  incorrect  rules  of  law. 
Other  instmctions  were  excepted  to,  but  are  not  discussed  in  the 
trgament  of  counsel.     W^are  not  called  upon  to  consider  them. 

IIL  OooDsel  for  defendant  relies  in  argument  upon  objection  to 
the  instmction  just  quoted,  based  upon  the  ground  that  under  it 
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defendant  has  not  the  right  to  remove  all  the  coal.  The  rale  of  thi9 
instruction  so  far  as  it  is  applied  to  the  subject  of  '^  pillars  or  ribs  of 
coal"  to  support  the  surface,  is  this:  If  ordinary  prudence  a^quiied 
such  pillars,  defendant  was  negligent  in  not  leaving  them. 

The  rule  presented  in  other  instructions,  which  defendant's  coun- 
sel himself  pronounces  correct,  is  that  defendant  is  liable  for  injuiy 
sustained  by  plaintiff  from  the  negligence  of  defendant  in  removing 
the  coal;  that  defendant  was  bound  in  working  the  mine  to  the 
exercise  of  ordinary  care.  There  is  no  dispute  as  to  the  correctness 
of  this  rule.  The  instruction  above  quoted,  which  is  assailed  by 
defendant,  directs  tha  jury  that  if  they  find  ordinary  care  required 
pillars  of  coal,  defendant  is  liable  if  they  were  not  lefl  in  mining. 
What  constituted  ordinary  care  was  thus  properly  left  to  the  jury, 
under  the  issues  in  the  case,  the  plaintiff  charging  negligence  on  the 
part  of  defendant,  while  it  alleged  the  exercise  of  due  care. 

An  instruction  given  to  the  jury  announced  the  rule,  which  is  not 
doubted  by  defendant,  that  '^  plaintiff  had  the  right  to  occupy  the 
surface  of  the  land,  and  the  defendant  to  mine  the  coal,  each  using 
bis  property  so  as  not  unreasonably  to  interfere  with  the  other's 
right."  If,  for  the  reason  that  pillars  were  not  left,  but  all  the  coal 
was  removed,  it  should  be  found  that  plaintiff's  property  was 
destroyed,  it  would  follow  that  the  failure  to  leave  pillars  would 
amount  to  an  interference  with  plaintiff's  rights  for  which  defendant 
would  be  liable.  It  follows,  therefore,  that  defendant  can  remove 
no  more  coal  than  is  reasonably  consistent  with  the  preservation  of 
plaintiff^s  rights.  If  the  surface  of  the  land  may  be  preserved  by  sub- 
stituting artificial  supports,  of  course  the  coal  may  all  be  removed. 

V.  Counsel  for  defendant  relies  upon  JRowbotham  v.  Wilsatij  8  H. 
L.  Cas.  348;  S.  C.  6  Ell.  and  Black.  693;  and  Aspden  v.  Seddon^  10 
L.  R.  Ch.  App.  394;  S.  C\  12  Eng.  Rep.  [Moak's  Notes],  773,  to  sup- 
port the  position  that  defendant  has  the  right  to  remove  all  the  coal 
and  cannot  be  held  liable  for  negligence  in  not  leaving  pillars  for  the 
support  of  the  surface.  We  think  these  cases  have  not  the  force 
claimed  for  them.  In  neither  of  them  was  any  question  raised  as  to 
the  care  to  be  used  by  the  miners.  In  the  first  case  it  is  held  that 
the  mine  could  be  worked,  though  the  surface  was  thereby  rendered 
*'  uneven  and  less  commodious  to  the  occupiers."  It  does  not  appear 
that  the  surface  could  have  been  protected  by  any  manner  of  mining. 

The  last  case  was  brought  to  restrain  defendants  from  working  a 
mine,  on  the  ground  that  plaintiff's  buildings  were  in  danger  of 
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dettniction  therefrom.     It  wa»  held  that  the  owner  of  the  mine  had 

the  right,  under  the  terms  of  the  grant  of  land  to  the  plaintiff,  to 

take  all  the  coal,  tipon  paying  compensation  to  the  surface  owner  for 

inv  damage  he  thereby  sustained.    The  restraining  order  was  refused 

OQ  this  ground. 

We  discover  no  grounds  for  disturbing  the  judgment  of  the  court 

below.    It  Lb,  therefore^ 

JffirmecL 


Faagr  National  Bank  of  Cbdab  Rapids  v.  Hsndbix. 

(l9Iowa,40S.) 

OmUraet — pubUc  policy —  to  induce  buUding  of  raUroacL 

A  oontnct  to  pay  money,  in  consideration  that  a  railway  company  wlD  ooo- 
itnict  its  road  to  a  certain  point,  is  valid. 

ACTION  on  promissory  notes.    The  opinion  states  the  case.    The 
plaintiff  had  judgment. 

CUtUon,  Mart  <£  JSretoer,  for  appellants. 

C.  It,  SeoUy  for  appellee. 

Bbck,  J.  I.  The  promissory  notes  which  are  the  foundation  of 
these  actions  were  given  to  secure  the  building  of  the  Cedar  Rapids 
tod  Missouri  River  Railroad  to  Council  Bluffs,  which  constituted  the 
only  consideration  for  which  the  notes  were  given.  The  answers  set 
np  the  circumstances  under  which  the  notes  were  given,  and  upon 
these  facts  defendants  claim  the  contracts  are  in  conflict  with  public 
policy,  and  therefore  void.  It  was  shown,  on  the  trial,  that  the 
railroad  had  been  located  so  that  it  would  reach  the  Missouri  river 
at  a  point  many  miles  north  of  Council  Bluffs.  The  oflicers  of  the 
corporation  building  it  informed  the  citizens  of  Council  Bluffs  that 
if  sufficient  inducements,  in  the  way  of  contributions  to  the  com- 
pany, should  be  made  by  the  people  of  Council  Bluffs,  the  route  of 
the  road  would  be  so  changed  that  it  would  strike  the  Missouri  river 
It  their  city.  This  proposition  was  accepted,  and  the  notes  in  suit 
▼ere  given  to  secure  the  payment  of  contributions  of  defendants  to 
make  up  the  sum  agreed  to  be  paid  the  railroad  company  for  building 
the  road  to  Cooncil  Bluffs.  Upon  these  facts  defendants  insisted, 
Vol.  XXXI  — 20 


154  IOWA, 

First  National  Bank  of  Cedar  Rapids  v.  Hendrie. 

in  the  court  below,  that  the  notes  were  given  under  a  contract  in 
conflict  with  public  policy,  and  are  therefore  void.  The  court  held 
differently  in  an  instruction  to  the  jury.  This  ruling  is  now  made 
the  ground  of  objection  to  the  judgment  of  thi-  court  below.  Nc 
other  question  is  presented  in  argument  for  our  consideration. 

II.  Counsel  for  defendants  insist  that  corporations  organized  for 
building  and  operating  railroads  are  public  in  their  character,  and 
are  charged  with  duties  which  require  them  to  construct  and  oper- 
ate their  roads  so  as  best  to  serve  the  interests  of  the  public  In 
the  application  of  the  principle  it  is  insisted  that  railroads  ought  to  be 
located  in  view  of  the  public  interest,  and  that  their  location  should 
not  be  changed  to  promote  the  interest  of  tlie  corporations  or  their 
officers.  If  we  admit  these  propositions  to  be  sound,  we  are  iioi 
prepared  to  concede  that  this  case  is  brought  within  the  niles  advo- 
cated by  counsel.  It  is  not  made  to  appear  that  the  public  interoi 
did  not  demand  the  construction  of  the  road  to  Council  Bluffs,  and 
that  its  first  location  to  another  point  on  the  Missouri  river  was  in 
conflict  with  public  policy,  and  the  change  of  location  was  ibere- 
fore  required  by  the  duty  and  obligation  of  the  corporation  as  un4er- 
stood  by  counsel.  Whatever  may  have  been  the  motive  of  the 
corporation  in  making  the  change  of  location,  it  surely  appears  to 
have  been  in  accord  with  the  public  interest.  We  may  judicially 
take  notice  of  the  location,  history  and  population  of  the  city  of 
Council  Bluff's,  and  also  of  the  fact  that  the  terminus  of  the  road  at 
the  Missouri  river,  first  proposed,  was  at  a  point  of  very  inconsider- 
able importance.  The  interest  of  the  public  would  be  better  served 
by  the  road  terminating  at  the  largest  town  upon  the  Missouri  river 
within  the  borders  of  the  State,  rather  than  at  a  point  where  no 
town  or  city  was  built.  The  connection  which  the  road  would  have 
at  Council  Bluflfa  with  other  railroads  was  also  a  matter  of  public 
concern,  and  should  have  influenced  the  choice  of  that  city  as  a 
terminal  point.  It  follows  that  the  construction  of  the  road  to 
Council  Bluffs  was  not  in  conflict  with  public  policy. 

But  counsel  contend  that  the  payment  of  money  by  the  parties 
interested  to  secure  the  location  of  the  road  as  demanded  by  the 
public  interest  is  in  conflict  with  public  policy;  in  other  words,  that 
the  corporation  cannot  receive  money  as  a  gratuity  for  the  construe- 
Uon  of  its  railroad  to  Council  Bluffs. 

But  this  court  has  sustained  statutes  authorizing  taxes  in  aid  of 
railroad  corporations  to  be  voted  by  the  people,  on  condition  that 
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tlu'ir  roads  were  built  through  the  t  own  or  township  where  the  vot« 
uas  had.  See  Stewart  v.  Supervisors  of  Polk  County,  30  Iowa,  9, 
an«l  «1eeision8  following  that  case.  Notes  and  contracts  conditioned 
for  the  payment  of  money  upon  the  completion  of  railroads  to  points 
inlif-ated  have  been  held  to  be  supported  by  sufficient  consideration. 
f*ts  Moines  Valley  JR,  Co.  v.  Graff,  27  Iowa,  99;  First  Nat.  Bank 
Cedar  Rapids  v.  Ilurfordy  29  id.  679. 

We  conclude  that  under  the  decisions  of  this  court,  the  contracts 
u]>(in  which  the  notes  in  suit  were  given  are  not  in  conflict  with 
public  policy. 

Of  the  cases  cited  by  counsel  for  defendants,  we  esteem  Ilolliday 

V.  Patterson,  6  Or.   177,  to  be  alone  in  point.     It  is  in  conflict  with 

llie  decisions  of  this  court  above  cited.     The  other  cases,  Pacific 

R.  Co.  V.  Suley,  45  Mo.   212;  JFidler  v.   Bane,   18  Pick.  472;  SL 

Joseph,  etc.,  R.   Co,  v.  Ryan,   11  Kans.  602;  >S^.  C,  15  Am.  \\e\\ 

.357;*  Butternut  and  Oxford  Turnpike  Co,   v.  North,  1   Ilill,   618; 

Fort  Edward  and  Fort  Miller  Plank  Road  Co.  v.  Payne,  16  N.  Y 

583,  are  upon  peculiar  facts,  or  based  upon  statutes  which  distinguish 

them  from  the  caae  before  us. 

Affirmed, 


Statb  t.  Pbi£bb. 

(49  Iowa,  681.) 
Orimindl  law — seduction  —  * '  premous  chaste  character. " 

A  ttatute  provided  for  the  punishing  of  the  seduction  of  any  unmarried  woman 
*' of  previously  chaste  character."  Heldf  that  "  character  "  referred  to  moral 
qualities  and  not  to  reputation,  and  evidence  of  reputation  was  not  admissi- 
ble upon  the  issue  of  character,  but  only  to  impeach  or  corroborate  testimonj 
regarding  particular  acts  of  unchastity. 

AOXVICTION  of  seduction.     The  opinion  states  the  case. 

A.  IL  PaUerson  <t  San  and  R.  S.  JttUls,  for  appellant. 
J.  F,  MeJunkin,  Attorney-Gkneral,  for  the  State. 


*  Ic  that  CMS,  and  in  Monk  t.  FaiHmrg  and  ITorthtm  R.  R.  Co.  (64  111.  414),  16 
Rep.  564.  ft  WM  held  that  a  gnat  of  a  right  of  way  in  consideration  that  the  company  would 
taild  a  station  on  tfaOM  landa,  and  on  no  other  within  a  certain  distance,  was  on  an  lUega 
•e!iiildft«tlon.-^[RBP. 
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Bbok,  J.  The  objections  urged  against  the  proceedings  and  jndg- 
ment  in  this  case  will  be  considered  in  the  order  of  their  discussioD 
pursued  by  the  counsel  for  the  defendant. 

I.  Two  witnesses  for  the  defendant  were  asked  by  his  counsel  to 
testify  —  the  one  as  to  the  woman's  moral  character,  the  other  in 
regard  to  her  character  for  chastity.  It  is  obvious,  upon  a  consider- 
ation of  all  the  language  of  the  questions,  as  well  as  of  the  sense  of 
the  word  in  its  colloquial  use,  that  the  term  character,  as  used, 
expresses  the  idea  conveyed  by  the  word  reptUation,  There  can  be 
no  doubt  that  the  exact  thought  of  the  questions  related  to  the  repa- 
tation  of  the  woman  for  good  morals  and  chastity,  and  that  it  waf 
90  understood  by  the  court  and  counsel.  Another  witness  for 
defendant  was  interrogated  as  to  the  woman's  reputation  generally 
The  questions  were  propounded  in  the  examinations  in  chief,  and  the 
court  upon  objections  by  the  district  attorney,  refused  to  permit  the 
witnesses  to  make  answer  thereto. 

The  statute  under  which  defendant  was  convicted,  prescribes  pun- 
ishment for  seducing  and  debauching  "  any  unmanned  woman  o( 
previously  chaste  character."  The  word  character,  as  here  used, 
refers  not  to  her  reputation,  but  to  her  real  moral  qualities.  The 
language  of  a  prior  decision  of  this  court  aptly  expresses  the  true 
meaning  of  the  word,  viz.:  "We  think  the  statute  intended  to  use 
the  term  'character'  in  its  accurate  sense,  and  as  signifying  that 
which  the  person  really  is,  in  distinction  from  that  which  she  may 
be  reported  to  be."     Andre  v.  State,  5  Iowa,  389  (394). 

The  crime  of  seduction  is  committed  when  a  really  chaste  woman 
is  induced,  by  means  which  may  overcome  the  virtuous,  to  submit 
to  the  embraces  of  her  tempter.  To  determine  whether  the  crime 
has  been  committed,  the  true  character  of  the  woman  must  be  asce^ 
tained;  it  must  be  known  whether  she  be  really  chast«  or  otherwise. 
The  reputation  of  a  man  or  woman  does  not  always  accord  with  the 
true  character  of  the  individual.  The  good  and  pure  are  often  tra- 
duced by  bad  men  and  women,  and  suffer  in  reputation  by  reports 
invented  and  circulated  through  motives  having  their  origin  in 
enmity,  malevolence  and  hate.  The  reputation  of  women  for  chas- 
tity is  especially  exposed  to  such  assaults.  A  scandal  having  its 
origin  in  falsehood  or  imagination,  has  no  limit  to  its  circulation,  and 
the  unfortunate  subject  of  the  slander  will  usually  hear  no  voice 
trom  her  own  sex  lifted  up  in  her  defense.  A  direct  and  confidently 
Mserted  charge  of  impurity  is  usually  accepted  by  womankind  &a 
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evidence  of  want  of  virtue,  and  often  the  poor  suffering  victim  of 
slander  is  driven  from  society  by  the  good  and  pure  of  her  own  sex 
without  evidence  of  her  guilt.  This  sad  truth  is  familiar  to  all.  It 
i.«  strange,  indeed,  that  the  heart  of  woman,  so  tender  toward  the 
afflicted,  so  full  of  charity,  so  forgiving,  and  always  prompting  to 
deeds  of  kindness,  should  be  closed  to  the  victims  of  slander  among 
her  own  sex.  It  may  be  that  the  inexorable  laws  of  society,  which 
banish  the  slandered  woman,  tend  to  protect  and  preserve  virtue  by 
presenting  the  most  powerful  motives  for  its  practice,  while  they 
often  inflict  the  most  cruel  injustice.  The  law,  however,  can  recog- 
nize no  such  rules.  It  will  aim  in  each  case,  to  administer  justice, 
and  will  protect  virtue  against  the  assaults  of  the  slanderer,  though 
ihe  victim  be  a  woman.  It  will  not  permit  the  lewd  and  vicious,  by 
falsehoods,  to  destroy  the  reputation  of  a  woman  and  then  to  seek 
protection  against  the  penalties  it  provides  for  the  overthrow  of  her 
virtue  under  the  slanders  their  malevolence  created.  But  this  result 
would  be  reached  should  the  rule  advocated  bv  defendant's  counsel 
be  followed  in  cases  of  this  kind.  It  cannot  be  recognized  by  the 
courts. 

Counsel  for  defendant  rely  upon  State  v.  Shean^  32  Iowa,  88, 
to  support  their  position  in  this  branch  of  the  case.  We  there  held 
that  upon  the  trial  of  an  indictment  for  seduction,  where  acts  of 
lewdness  had  been  testified  to  by  witnesses  for  the  prisoner,  the  good 
reputation  of  the  prosecutrix  for  virtue  may  be  shown  in  rebuttal. 
The  decision  is  based  upon  the  ground  that  a  reputation  for  virtue, 
gained  by  a  life  of  purity,  renders,  in  a  degree,  charges  of  lewdness 
of  sexual  indulgence  improbable,  and  may  therefore  be  given  in 
rebuttal  of  evidence  supporting  such  charges.  Evidence  of  a  repu- 
tation for  chastity,  based  upon  a  life  of  purity,  surely  ought  to  be  a 
protection  of  some  degree  of  strength  against  specific  charges  of 
lewdness;  but  it  cannot  be  said  that  reputation  for  unchastity 
establishes  the  character  to  be  impure.  Such  a  character  may  be 
established  by  proof  of  particular  acts,  or  by  a  course  of  life  and 
conduct  inconsistent  with  purity.  A  pure  character  may  not  be 
shown  by  reputation,  but  evidence  of  particular  lewd  conduct  may  be 
rebutted  by  proof  of  a  good  reputation.  It  will  be  observed  that  in 
no  case  can  reputation  be  given  in  evidence  to  establish  the  chastity 
or  the  impurity  of  the  woman.  A  good  reputation  being  shown  by 
the  prosecutrix  in  rebuttal  of  speci^c  char'];es  of  lewdness,  the  State 
of  course,  may  introduce  evidence  upon  that  issue,  and  assail  the 
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woman's  reputation  in  contradiction  of  the  evidence  she  has  offered 
upon  that  point.  It  will  thus  be  seen  that  evidence  of  i-ej^utation  is 
not  admissible  upon  the  issue  involving  the  woman's  character,  but 
only  to  discredit  or  support  testimony  tending  to  establish  particular 
acts  of  lewdness.  See  Kenyon  v.  People^  26  N.  Y.  203;  FeopUy 
Kenyon,  5  Park.  286;  Bakenion  v.  Rose^  18  Wend.  146. 

The  position  of  defendant's  counsel  upon  this  point  is  supportei 
by  2  Wharton's  Criminal  Law  (7th  ed.),  §  2672.  The  learned  authcf 
cites,  in  support  of  the  doctrine  of  the  text,  State  v.  S/iean,  supra. 
The  citation  of  this  case  is  clearly  made  under  a  misappreheusiou  of 
the  point  decided,  which  we  have  endeavored  to  correctly  stale  in 
the  foregoing  discussion. 

[Omitting  minor  points.] 


HoDGBs  y.  Kimball. 

(49  lowi,  (nr.) 

Sak-^deliiwry^to  carrier— effect  of,  cte  againat  credUore  ofwndor. 

Grain  was  placed  on  railway  cars,  directed  to  the  consignee,  under  an  agree* 
meat  that  he  was  to  sell  it  and  apply  the  proceeds  to  repay  indebtedness  of 
the  consignor  for  previous  advances.  Hdd,  that  the  consignee  acquired  nc 
lien  as  against  a  creditor  of  the  consignor,  attaching  the  grain  before  the 
shipping  receipts  were  forwarded.* 

REPLEVIN.     The  action  was  tried  before  a  referee,  who  reported 
as  follows: 

"  1.  That  in  the  spring  of  1875  the  plaintiffs  and  W.  H.  Valleau, 
at  Milwaukee,  in  the  State  of  Wisconsin,  entered  into  a  contract 
whereby  the  plaintiffs  were  to  advance  money  to  said  Valleau  onhia 
drafts,  drawn  on  them  to  purchase  wheat  and  other  produce  to  be 
ship|)cd  by  him  consigned  to  them  at  Milwaukee,  to  be  by  them  sold 
on  the  usual  commissions,  and  out  of  the  net  proceeds  thereof  to 
reimburse  themselves  for  the  advances  so  made;  that  said  Valleau 
was  to  forward  the  railway  shipping  receipts  to  plaintiffs  as  Boon  ai 
consignments  were  made. 

•  To  Mune  effect,  m  to  tUtnte  or  f rands,  JohMOn  t.  (JyttU  (106  Mess.  447),  7  Am.  Bep.  M6c 
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**2.  I  find  that  pursuant  to  said  agreemeut  the  plaintiff  had 
advanced  to  said  Valleau,  up  to  the  lOth  clay  of  Mav,  1870^ 
118,173.18,  in  excess  of  all  net  proceeds  of  sales  received  by  them. 

"3.  That  in  pursuance  of  said  agreement  all  the  wheat  and  othei 
pitxluce  shipped  by  said  Valleau  from  Cresco  to  Milwaukee  (anrl 
Dearly  all  that  was  shipped  by  him)  was,  after  the  making  of  8ai«l 
agreement,  in  accordance  therewith,  consigned  to  the  plaintiffs;  and 
in  pursuance  thereof,  on  the  forenoon  of  the  10th  day  of  May,  1876, 
6ve  car  loads  of  wheat,  of  the  value  of  $1,350,  in  bulk,  on  board  of 
cars  Nos,  3560,  4178,  3612,  4582  and  4732,  were  by  Valleau's  agent  at 
Crt'sco  delivered  to  the  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company  for  shipment  to  Milwaukee,  and  their  receipts  given  there- 
for, consigned  to  the  plaintiffs,  which  receipts  are  attached  to 
(Imposition  of  L.  F.  Hodges  as  exhibits  'A,'  *  B,'  *  C,"  D '  and  '  E.' 

"4.  That  after  the  delivery  of  said  five  car  loads  of  wheat  and  the 
Inking  of  the  receipts  therefor,  and  between  one  and  two  o'clock  p. 
n.  of  the  same  day,  the  said  wheat  was  attached  by  the  sheriff  of 
Howard  county,  at  Cresco,  as  the  property  of  W.  H.  Valleau,  at  the 
Eiiii  of  the  defendants  Kimball  <fe  Farnsworth  against  him,  and  was 
atierwards  retaken  upon  the  writ  of  replevin  in  this  action. 

**5.  The  said  Valleau  kept  an  office  at  Decorah,  and  the  usual 
coarse  of  his  agent  in  charge  at  Cresco  was  to  forward  all  shipping 
receipts  to  Valleau  at  Decorah,  and  they  were  forwarded  from  ihere 
to  the  plaintiffs.  After  this  wheat  was  attached,  Valleau's  Jigent 
retained  the  receipts,  and  did  not  foi*ward  them  to  Decorah  until 
three  days  after,  when  he  was  directed  to  do  so  by  Valleau.  On 
Monday,  the  fifteenth  of  May,  they  were  forwarded  to  plaintiffs  by 
mail,  with  the  following  letter: 

"•Decorah,  May  13,  1876. 

•^'L.  F.  Hodges  &  Co.:  Enclosed  find  receipts  for  the  five  cars 
attached  at  Cresco. 

« *  W.  H.  VALLEAU,  Jb.» 
--  *'And  by  dae  coarse  of  mail  reached  plaintiffs  on  the  evening  of 
May  fifteenth. 

"And  as  conolusion  of  law  I  find  the  plaintiffs  entitled  to  the 
possession  of  the  wheat  by  them  replevied  in  this  action,  with  the 
right  to  sell  the  same,  and  reimburse  themselves  from  the  proceeds 
for  advances  made  to  said  Valleau,  and  recommend  that  judgment 
be  entered  accordingly." 

The  plaintiff  had  judgment  below. 
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H.  T.  Seed,  for  appellanta. 

Tfiomae  Vpdeffrneff)  for  appellees. 

DATy  Oh.  J.    (Omitting  a  qaestion  of  practioe.) 

nL  The  defendants  offered  to  prove  that  no  part  of  the  wheat  in 
qaestion  was  bonght  by  Yallean  with  money  received  by  him  from 
the  plaintiffs.  The  plaintiffs  objected  to  this  offered  testimony  and 
stated  that  they  would  not  claim  that  the  grain  in  qaestion  was 
bonght  with  money  famished  by  them.  In  our  consideration  of  the 
case,  thercif ore,  we  may  regard  the  fact  as  established,  though  oot 
reported  by  the  referee,  that  the  grain  in  qaestion  was  not  bought 
with  moneys  furnished  by  the  plaintiffs,  and  we  may  give  to  this 
fact  such  weight  as  it  may  be  entitled  to. 

rV.  It  is  urged  that  the  referee  erred  in  refusing  to  permit  defend* 
ants  to  prove  that  the  grain  in  question  was  bought  with  funds 
advanced  Yalleau  by  defendants  on  Yalleau's  drafts  drawn  on 
plaintiffs,  which  drafts  plaintiffs  refused  to  pay.  In  this  action  there 
was  no  error.  The  mere  fact  that  defendants  furnished  Yallean 
money  and  with  it  he  bought  the  grain  in  question  would  give 
them  no  specific  lien  upon  the  grain.  Their  lien  dated  from  the 
levying  of  the  attachment. 

Y.   The  case  must  be  determined  upon  the  facts  reported  by  the 
referee,  with  the  additional  fact  that  the  grain  was  not  bought  with 
money  furnished  by  the  plaintiffs.    From  the  facts  reported  it 
appears  that  the  grain  in  question  was  shipped  on  the  10th  day  of 
May,  1876,  from  Oresoo.    On  the  same  day  the  grain  was  attached 
at  Cresco,  at  the  suit  of  the  defendants,  as  the  property  of  W.  H. 
Yalleau.    The  shipping  receipts  were  not  forwarded  to  the  plaintLffs 
until  the  thirteenth  day  of  May,  and  did  not  reach  them  until  the 
fifteenth.    The  advancements,  on  account  of  which  the  plaintiffe 
claim  their  lien,  were  all  made  before  this  grain  was  shipped.    The 
facts  of  this  case  bring  it  upon  all  fours  with  JSSioU  v.  Srtidley^  SS 
Yt.  217,  in  which  it  was  held  that  when  goods  are  consigned  to  a 
factor  under   an  agreement  that  he  shall  sell  them  and  apply  the 
proceeds  to  repay  advances  previously  made  by  him  to  the  oon- 
signer,  he  must,  in  order  to  acquire  a  valid  lien  upon  the  goods  as 
against  the  creditors  of  the  consignor,  have  the  actual  or  oonBtmctave 
possession  of  the  goods. 

In  this  case  an  agreement  was  made  between  a  maaufaotniBr  of 
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cloth  in  the  State  of  Yermont  and  the  plaintiffs,  who  were  commis- 
•ion  merchants  in  New  York,  by  which  the  manufacturer  was  to 
•end  his  cloth  to  the  plaintiffs  for  sale  on  commission,  and  was 
to  draw  upon  them  in  advance  of  the  sales,  and  also,  in  advance  of 
Mnding  the  cloth,  if  necessary,  npon  sending  the  invoices  of  the 
cloth  forwarded,  or  to  be  forwarded,  and  the  plaintiffs  were  to  apply 
die  avails  of  the  sales  to  repay  their  advances.    Under  this  arrange- 
ment the  oonaignor  forwarded  to  the  plaintiffis,  from  time  to  time, 
invoices  of  the  cloth  sent,  and  to  be  sent,  and  the  cloth  was  then 
tent  to  forwarding  merchants  at  Burlington,  and  was  by  them  sent 
to  the  plaintiffs  as  soon  as  convenient.    The  drafts  were  drawn  and 
the  acceptances  chai*ged  and  sales  credited  upon  general  account. 
Xo  bill  of  lading  was  sent  to  the  plaintiffs  but  shipping  bills  were 
tent  by  the  forwarding  merchants  to  their  agents  in  New  York 
describing  the  consignor,  the  consignees  and  the  marks  upon  the 
goods  in  order  to  guide  the  agents  in  delivering  the  goods  to  the 
ronsigneeff.     It  was  held  that  the  goods  after  being  sent  to  the  for- 
warding merchants,  and  while  upon  the  transit  between  Burlington 
and  New  York,  remained  at  the  risk  and  subject  to  the  control  of 
the  consignors  and  liable  to  attachment  by  their  creditors.     In  fact 
(his  case  is  a  stronger  one  in  favor  of  the  consignees  than  the  one  at 
bar  for  the  cloth  was  in  transit  and  the  shipping  lists  had  been  sent 
to  the  agents  of  the  forwarding  merchants,  while  in  the  case  at  bar 
the  wheat  had  not  moved  from  the  place  where  it  was  shipped  and 
the  shipping  receipts  still  remained  in  the  hands  of  the  consignor. 
Appellee  claims,  however,  that  this  case  is  overruled  by  the  subse- 
quent case  of  Davis  v.  Bradley^  28  Yt.  118.    It  is  so  stated  in  Bige- 
low's  Overruled  Cases,  page  168. 

The  court  announcing  the  latter  opinion  do  not  attempt  to  disturb 
the  authority  of  the  former  but  distinguish  the  latter  case  therefrom. 
The  court,  through  Redfield,  Ch.  J.,  say :  "  In  the  case  of  Elliott 
it  Bcynton  v.  Bradley^  23  Vt.  217,  there  was  no  advance  or  accept- 
ance upon  the  faith  of  any  particular  consignment,  and  nothing  like 
a  symbolical  delivery  which  leaves  the  case  wholly  distinguishable 
from  the  present.  No  shipping  list  or  receipt  was  ever  delivered  to 
the  plaintiffs  in  that  case  by  any  one.**  In  this  latter  case  (28  \  t. 
118)  B.  &  H.  Boynton  delivered  to  the  defendants,  who  were  storage 
and  commission  merchants,  several  sacks  of  wool,  for  which  the 
defendants  gave  receipts  specifying  that  they  were  for  the  plaintiffs 
or  to  be  forwarded  to  the  plaintiffs.  These  receipts  were  sent  to  the 
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plaintiffs,  and  they,  upon  the  credit  of  and  with  reference  to  nid 
wool,  accepted  drafts  drawn  upon  them  by  B.  &  H.  Boynton.  It 
was  held  that  the  plaintiffs  thereby  obtained  the  oonstractive  pos- 
session of  the  wool  and  had  a  lien  upon  it  for  the  amount  of  their 
acceptances.  It  was  farther  held  in  this  case  that  to  give  a  factor  a 
lien  upon  goods  consigned  to,  bat  not  actually  received  by  him,  the 
consignment  must  be  to  him  in  terms,  and  he  must  have  made 
advances  or  acceptances  upon  the  faith  of  the  particular  consign- 
ment. The  distinction  between  Davis  v.  £ra^2^,  28  Yt.  118,  and 
EUiott  db  Boynton  v.  Bradley^  23  Vt.  217,  is  apparent  at  a 
glance.  In  the  former  case  the  plaintiffs  had  received  the  shipping 
receipts,  and  made  advances  upon  the  faith  of  the  particular  con- 
signment. In  the  latter  case  neither  of  these  facts  existed.  The 
same  distinction  exists  between  Davis  v.  Bradley  <t  Co.  and  the 
case  at  bar. 

In  Bank  of  Rochester  v.  JoneSy  4  Coms.,  497,  it  was  held  that 
where  property  is  delivered  to  a  forwarder  or  carrier,  npon  consign- 
ment to  a  factor  for  sale,  but  the  receipt  or  bill  of  lading  b  not 
delivered  or  sent  by  the  owner  to  the  factor,  and  the  property  lias 
not  reached  him,  the  factor  acquires  by  the  transaction  no  general 
or  special  property  in  the  goods,  notwithstanding  the  consignor  may 
be  indebted  to  the  factor  for  advancements  upon  previous  consign- 
ments to  an  amount  greater  than  the  value  of  the  goods.  See,  also, 
Winter  v.  Coit,  3  Seld.  288;  KtrrOoch  v.  Craig,  3  T.  R.  119. 

The  appellees  rely  principally  upon  Holbrook  v.  WtgTU^  24  Wend. 
169;  Orosvenor  v.  PhiUipa,  2  Hill,  147;  Bailey  v.  Hudson  River  R 
Co, J  49  N.  Y.  70;  BaUle  v.  SmUh,  1  B.  &  P.  663;  and  Krudler  t. 
Ellison^  47  N.  Y.  36 ;  S,  C,  4  Am.  Rep.  402. 

In  Holbrook  v.  Wightj  a  consignment  of  goods  was  made,  the  con- 
signor sending  a  letter  of  advice  to  the  consignee,  and  immediately 
thereafter  drawing  upon  the  consignee  for  funds,  who  accepted  the 
draft.  From  the  circumstances  it  may  well  have  been  found  that 
the  acceptance  was  made  upon  the  faith  of  the  particular  consign- 
ment. This  would  bring  the  case  within  the  principle  of  Davis  v. 
Bradley,  28  Vt.  118. 

In  Orosvenor  v.  PhillipSy  the  consignor  made  a  special  agreement 
that  the  goods  in  question  should  be  sent  to  plaintiffs  for  sale  as  a 
satisfaction  for  advances  which  plaintiff  had  made  foi  him,  and  lie 
placed  them  with  a  railroad  agent  for  that  purpose,  transmitting  ao 
invoice  and  declaring  his  purpose  by  mail.    These  were  controlling 
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<ict8  in  tho  decision,  the  court  holding  that  the  transmission  of  the 
<jivoice  and  the  declaration  of  the  consignor's  parpose  were  eqaiva- 
lent  to  the  forwarding  of  a  bill  of  lading. 

In  Bailey  v.  Sudson  River  R.  Co.^  49  N.  T.  70,  the  .acts  were 
as  follows:  On  the  13th  of  October,  J  866,  plaintiffs  received  in 
New  York,  flrom  Alden,  Frink  &  Western,  of  Cohoes,  an  invoice  of 
three  cases  of  goods,  consigned  to  plaintiffs  on  accoan!^  of  consignors 
by  the  defendant's  road.  Plaintiffs  advanced  thereon  three-fourths 
of  their  value,  and  at  the  same  time  loaned  Alden,  Frink  & 
Western  $3,974.13,  for  which  that  firm  gave  their  check,  payable  a 
few  days  ahead.  The  check  not  being  paid,  it  was  agreed  that 
Alden,  Frink  &  Western  should  ship  to  plaintiffs,  to  pay  the  debt, 
eight  more  cases  of  goods.  Invoices  were  sent  to  plaintiffs,  stating 
the  goods  were  consigned  to  plaintiffs  on  account  of  the  consignees. 
On  the  sixteenth  and  seventeenth  of  October,  all  the  eleven  cases 
were  consigned  to  plaintiffs  and  delivered  to  defendant's  agent  al 
Troy,  to  be  by  defendant  transported  to  plaintiffs  at  New  York. 
Instead  of  delivering  the  goods  to  plaintiffs,  defendant,  without 
reqairing  the  surrender  of  its  receipts,  allowed  Mr.  Frink,  unknown 
to  his  firm,  to  change  their  destination,  and  in  pursuance  of  his 
order,  the  goods  were  delivered  to  Albert  Jewett  &  Co.,  of  New 
York  city,  by  whom  they  were  sold,  and  the  proceeds  paid  over  to 
Frink.  The  firm  of  Alden,  Frink  &  Western  were  at  this  time 
insolvent.  Plaintiff  demanded  the  goods  of  defendant's  agent  in 
New  York.  The  court  ordered  a  verdict  for  the  plaintiff  for  the 
value  of  the  goods.  On  appeal  this  judgment  was  affirmed.  In  this 
case  the  controlling  facts  are  that  the  plaintiffs  had,  upon  the  faith 
of  the  first  three  cases,  advanced  three-fourths  of  their  value,  and 
Alden,  Frink  is  Western  forwarded  the  other  eight  cases  under  a 
special  agreement  to  pay  a  loan  made  by  plaintiffs,  and  also  sent 
forward  invoices  of  the  eleven  cases. 

In  the  case  at  bar  there  was  no  special  agreement  respecting  the 
wheat  in  question,  nor  was  any  shipping  receipt  sent  to  the  consignee 
ontil  after  the  attachment  was  levied.  In  HailU  v.  Smithy  1  Bos.  & 
Pol.  568,  an  invoice  of  a  cargo  of  goods,  accompanied  by  a  bill  of 
lading  indorsed  in  blank,  was  remitted  to  the  consignee,  but  tne 
cargo  was  prevented  from  leaving  Liverpool  by  an  embargo.  It  was 
held  that  the  indorsement  of  the  bill  of  lading  operated  as  a  transfer 
of  the  property  to  the  consignee.  The  case  of  Krudler  v.  JSUison^ 
47  N.  Y.  36;  /S.  G.^  4  Am.  Rep.  462;  simply  holds  that  upon  a  sale 
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«£  gpodfl-aod.cUli^eiy  to  ar  common  carrier^  the  title  passes  to  the 

«cauigpeefl,.and.tbat.tb€^  consignor  cannot  maintain  an  action  against 

the  carrier  for  the  loss.     None  of  the  cases^  as  we  understand  them, 

anpport.the.propositiou  that  appellees^  under  the  facts  found  by  the 

neferee^,  acquired,  a.  lien  upon  the  property  in  queetion.    The  oonrt 

diDuld  have  set  aside  the  lagal  conclusion  in  the  referee's  report^  and 

sendered  judgnient  for  the  defendant. 

Hevened, 

QN  BBUJBABING. 

DaT|  J.  Within  the  time  autliorised,  upoa  the  petition  of  plain 
tifi,  a.ceheaiing  was  granted  in  this  case.  The  defendants  answered 
the. argument  of  plaintifis,  and  the  plaintiffs,  by  John  W.  &  M.  B. 
Cary  (connaeLnot  before  appearing  in  the  case),  filed  a  reply.  Tb^ 
eaaae  ia  now  again  submitted  for  final  determination.  In  the  petition 
for  reheaiing,  and  the  reply  to  defendants'  argument,  counsel  cite 
tiie  following  authorities  not  referred  to  in  the  original  argument: 
JjnderMTi  v.  Clarke  2  Bing.  20;  Cuming  v.  JBrotot^  9  Bast,  506; 
Vtrim  V.  JewsU^  4  Camp.  31;  FaUm  v.  Thamp$ony  5  M.  A  &  350; 
Wads  V.  Samilton^  3  Qa.  450;  Grove  v.  Brien^  8  How.  429;  Bryof 
•^.,Nix,  4M.  &  W.  774;  Evans,  v.  Mchol,  3  Man.  &  G.  614;  AUlm 
-^os%^  V.  Temple^  4  Bun.  2235;  £erly  ▼.  Taylor^  5  Hill,  577. 

We  have  examined  all  of  these  authorities  with  oareu    The  mas* 
'  of  then  are  caaea  where  a  bill  of  lading  or  receipt,  or  letter  of  inform 
aition^  was  forwarded  to  the  consignee,  or  advanoements  were  madi 
aipoQ  the  faith  of  the  particular  consignment,  and  they  fall  withii 
liiQ  principle  of  the  cases  reviewed  in  the  foregoing  opinion.    If  i^ 
ahould  even  be  conceded  that  some  of  them  would  support  a  con 
elusion  different  from  that  reached  in  the  foregoing  opinion,  still  it 
cannot  be  denied  that  other  cases,  more  directly  in  point,  eqnaUy 
well  considered,  and  of  equal  authority,  support  the  doctrine  of  the 
opinion. 

It  is  not  denied  tliat  the  case  of  MlioU  v.  Bradley^  23  Yt.  217, 
•decided  in  1851,  directly  supports  our  opinion  in  this  oa^e;  but  the 
authority  of  that  case  is  assailed.  It  is  stated  that  it  was  overruled 
in  Jkivis  V.  Bradley ^  28  Vt.  118,  and  that  "courts  and  text-wri- 
ters have  shunned  it  with  contempt  '^  ever  since  it  was  announced, 
acme  twenty^seven  years.  This  statement,  so  far  as  we  are  able  to 
discover,  is  altogetlier  without  support.  The  case  of  EUioU  v. 
Bf^i^y  ia  not  only  not  overruled  in  Davia  v.  Bradley^  28  Vt.  118, 
llMt  its-  correctness  is  there,  at  least  impliedly   recognised.     In  the 
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sixth  edition  of  Parsons  on  Contracts,  edited  in  1873,  the  case  is 
referred  to  in  support  of  the  doctrine  of  the  text,  without  any  note 
of  disapprobation.  See  page  98.  In  addition  to  the  authorities 
alladed  to  in  the  foregoing  opinion,  the  case  of  JBanner  y.  Marshy  10 
Sm.  <fe  Marsh,  strongly  supports  the  view  therein  announced.  Se^ 
&l80,  Bank  of  Itoehe$ter  v.  Jovies^  4  Corns.  497.  We  are  fully  con- 
tent with  the  doctrine  announced,  and  the  conclusion  reached  In  our 
fonner  opinion*    The  opinion  before  announced  is  adhered  ta 


DtTDLBT  v.  SaUTBINS. 

(49  Iowa,  66Q). 

A^ueg^mk  ^  ftUooBieaifing  Uquors  by  offent  amtrary  io  onku  ^f^f^muifml 

intent — ignorance  qf  faeL 

A  statute  inflicted  a  penalty  for  selling  intoxicating  liquors  to  aQy  person  in  the- 
habit  of  becoming  intoxicated.  The  defendant  instructed  bis  serrant  notto- 
aell  liquors  to  any  such  person,  but  the  servant  disobeyed'the  direction/ wicb- 
ottt  the  defendant's  knowledge.  BM,  that  the  defendsjit  was  liable,  and  it 
was  immaterial  that  he  did  not  know  that  tbe  purchaser  was  in  the  habit  ol 
becoming  intoxicated.* 

ACTION  for  a  penalty.    The  opinion  states  the  case.    IRie  plaifi* 
tiff  had-  judgment  below. 

StUe9  <b  Burton^  for  appellant. 

D,  JZ  Emery  and  Wm.  McNett^  for  appellee. 

Adams,  J.  L  Section  1539  of  the  Code  provides,  in  substance, 
among  other  things,  that  it  shall  be  unlawful  for  any  person,  by 
agent  or  otherwise,  to  sell  any  intoxicating  liquors,  including  wine 
or  beer,  to  any  person  who  is  in  the  habit  of  becoming  intoxicaced, 
and  that  any  person  violating  the  provisions  of  the  section  shall 
forfeit  and  pay  to  the  school  fund  $100  for  each  offense. 

The  evidence  tended  to  show  that  the  defendant  was  the  owner  ol 
a  saloon;  that  he  employed  one  Wiltse  to  take  charge  of  it,  and  sell 


•CmiMra  atqU  t.  JPUegerald^  ante.    Se«,  contra,  Farrdl  v.  StaU  (»  Ohio  St  ttS),  SO 
Bitp,  614. 
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wine  and  beer;  that  be  forbade  Wiltse,  bowever,  to  sell  to  penoni 
who  were  in  the  habit  of  becoming  intoxicated;  that  Wiltse,  not- 
withstanding the  prohibition,  sold,  on  three  diffeient  occasions,  beer 
to  a  person  who  was  in  the  habit  of  becoming  intoxicated;  and  for 
Ruch  sales  it  is  claimed  that  the  defendant  is  liable  under  the  statate 
above  cited. 

The  court  gave  an  instruction,  which  is  in  these  words:  *•  If  you 
find  that  the  sales  were  made  by  his  clerk  or  agent  in  charge  of  the 
saloon,  and  find  that  the  defendant  was  engaged  in  selling  wine  or 
beer,  then  the  defendant,  under  this  statute,  would  be  liable  therefor 
the  same  as  though  the  sales  were  made  by  himself,  even  in  viola- 
tion and  contrary  to  the  instructions  which  the  defendant  gave  him 
with  reference  to  sales  to  such  persons.** 

The  giving  of  this  instruction  is  assigned  as  error.  It  is  insisted 
by  the  defendant,  that  as  the  sale  of  native  wine  and  beer  is  not 
illegal,  except  to  minors  and  intoxicated  persons,  and  persons  in  the 
habit  of  becoming  intoxicated,  the  presumption  is  that  the  person 
engaged  in  the  traffic  will  so  conduct  his  business  as  not  to  violate 
the  law  by  selling  in  prohibited  cases;  and  if  he  positively  forbids 
his  agent  to  sell  in  the  prohibited  cases,  and  the  agent  disobeys,  the 
act  of  the  agent,  iu  violation  of  both  law  and  his  employer's  instroo* 
tions,  should  not  be  considered  as  the  act  of  the  employer.  The 
argument,  briefly  stated,  is  that  the  agent  is  employed  for  a  lawful 
purpose,  and  no  other.  If  he  docs  an  unlawful  act,  and  especially 
if  forbidden  by  his  pnncipal,  he  acts  outside  of  his  agency.  And  so 
it  is  argued  that  the  statute  which  imposes  a  penalty  for  selling  in 
the  prohibited  cases  by  agent  has  no  application  to  this  case. 

We  come,  then,  to  the  question  as  to  whether  the  defendant  can 
be  considered  as  having  sold  the  liquor  in  question,  for  as  we  have 
seen  from  the  provision  of  the  statute,  if  he  sold  it,  the  fact  that  he 
sold  it  by  an  agent  would  not  constitute  a  valid  defense.  The 
defendant  claims  that  he  did  not  sell  it.  The  question  as  to  whether 
he  did  or  not  depends  upon  whether  Wiltse  was  the  defendant's 
agent  in  making  the  sales. 

Wiltse  was  employed  to  sell  wine  and  beer,  and  while  it  is  true 
that  in  one  sense,  he  was  not  employed  to  sell  to  persons  in  the 
habit  of  becoming  intoxicated,  he  was  employed  ^o  determine  who, 
among  those  applying  to  purchase,  were  in  such  jiabit,  and  to  sell  to 
persons  who  were  not.  We  think,  then,  that  the  agent's  fault  did 
jiot  consist  in  doing  what  was  beyond  the  scope  of  his  agency,  but 
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m  doing  improperly  what  was  within  it.  Most  certainly  a  principal 
eannot  escape  civil  liability  for  his  agent's  negligence  by  instructing 
him  not  to  be  guilty  of  negligence. 

It  has  been  held,  it  is  true,  that  a  principal  is  not  liable  for  a  sale 
of  liquor  made  by  his  agent  contrary  to  statute,  if  made  without 
llic  principal's  knowledge  oi*  consent.  State  v.  Htppj  5  Blackf.  1 49. 
Fn  that  case  a  sale  was  made  by  an  innkeeper's  barkeeper  to  an 
intoxicated  person,  in  violation  of  a  statute  prohibiting  such  sales. 
Bat  we  are  not  disposed  to  attach  much  importance  to  that  decision 
as  an  authority  in  the  present  case.  It  seems  to  have  been  based 
upon  State  v.  Pennyhaker^  2  Blackf.  484,  in  which  it  was  held  that  a 
Mle  of  liqnor  made  by  a  wife  in  the  name  of  her  husband  who  had 
no  license,  did  not  render  him  liable,  the  sale  having  been  made 
without  his  knowledge  or  consent.  But  it  will  be  seen  that  the 
principal  involved  in  StcUe  v.  Hipp  is  different  from  that  involved 
in  State  v,  Pennpbaker.  In  the  former  case  the  barkeeper  was 
employed  to  sell  liqnor  to  persons  not  intoxicated,  and  he  was 
employed  to  observe  and  determine  who  among  those  desiring  to 
purchase  were  not  intoxicated.  In  the  case  where  the  wife  whose 
husband  was  not  licensed  sold  liquor,  she  did  not  merely  fail  in  the 
}  roper  discharge  of  her  duty,  but  she  acted  entirely  outside  of  her 
ia:y,  for  she  was  not  employed  to  sell  liquor  at  all.  We  must  be 
permitted,  therefore,  to  express  a  doubt  whether  the  case  of  State  v. 
S^  is  supiK>rted  by  the  authority  upon  which  it  is  based. 

Furthermore,  our  statute  expressly  provides  that  a  principal  shall 
be  liable  for  sales  made  by  his  agent;  and  while  the  question  in  the 
case  at  bar  is  as  to  whether  the  sales  made  by  Wiltse  should  be  con- 
sidered as  made  by  him  as  agent,  he  having  been  forbidden  to  sell  to 
persons  in  the  habit  of  becoming  intoxicated,  we  think  that  the 
statute  throws  some  light  upon  that  question.  The  law  imposes  upon 
the  vendor  of  wine  and  beer  the  duty  of  discriminating  between 
persons  who  are  in  the  habit  of  becoming  intoxicated  and  those  who 
are  not,  and  provides,  in  eff*ect,  that  if  he  employs  an  agent  to  make 
the  discrimination  anu  to  sell  in  cases  not  prohibited,  and  his  agent 
sells  io  prohibited  cases,  he  shall  still  be  liable.  The  mere  fact  that 
the  agent  is  forbidden  to  sell  in  prohibited  cases  does  not  determine 
that  he  is  not  to  be  regarded  as  agent  if  he  does.  The  powers  of 
'.lie  agent  are  not  less  by  reason  of  his  being  forbidden.  His  duty, 
vhether  forbidden  or  not  to  sell  in  prohibited  cases,  is  to  make  the 
proper  discrimination  and  to  sell  only  in  cases  not  prohibited.     We 
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may  then  throw  oat  of  oonsider»tion  th«  fact  that  he  was  forbidden, 
and  it  results  that  under  the  provisions  of  the  statute  the  priiicipai 
must  be  held  liable.  This  certainly  must  be  so  unless  the  principars 
liability  is  limited  to  cases  where  the  agent  is  employed  with  the 
understanding  that  he  is  to  violate  the  statute.  But  we  think  that 
it  is  not  so  limited.  Where  a  person*  employs  another  with  the 
understanding  that  he  is  to  commit  a  criminal  offense  in  pursuanoe 
of  his  employment,  the  employer  is  guilty  independent  of  any  statu- 
tory provision  to  that  effect. 

II.  The  defendant  assigns  as  error  the  giving  of  an  instruction  io 
which  the  jury  was  told,  in  substance,  that  it  was  immaterial  whether 
the  defendant  knew  that  the  person  to  whom  he  sold  liquor  was  in 
the  habit  of  becoming  intoxicated.  It  is  insisted  that  without  such 
knowledge  there  could  be  no  guilty  intent. 

This  doctrine  finds  support  in  Stem  v.  SCatej  53  Ga.  229;  H.  C, 
21  Am.  Rep.  266,  but  such,  we  think,  is  not  the  law.  In  Commote 
%oeaUh  v.  Waitey  11  Allen,  264,  the  defendant  was  indicted  for  selling 
milk  mixed  with  water.  It  did  not  appear  that  the  defendant  knew 
that  the  milk  was  mixed  with  water,  and  so  be  claimed  that  he  coald 
not  be  convicted  because  it  did  not  appear  that  he  had  been  guilty 
of  any  fraudulent  intent.  But  the  court  said:  ^It  is  for  the  le^la- 
ture  to  judge  what  reasonable  laws  ought  to  be  enacted  to  protect 
the  people  against  this  fraud  and  to  adapt  the  protection  to  the 
nature  of  the  case.  They  have  seen  fit  to  i-equire  that  every  person 
who  sells  milk  shall  take  the  risk  of  selling  a  pure  article.  No  one 
is  obliged  to  go  into  the  business,  and  by  using  proper  preoautiont 
any  dealer  can  ascertain  whether  the  milk  he  offers  for  sale  has  been 
watered."  So  it  may  be  said  that  no  peraon  is  obliged  to  go  into 
the  business  of  selling  wine  and  beer,  and  by  using  proper  precan- 
tions  he  can  ascertain  whether  a  person  who  applies  to  purchase  is 
in  the  habit  of  becoming  intoxicated.  If  he  omits  the  use  of  proper 
precautions  and  sells  to  such  persons  the  offense  consists  in  the  care- 
lessness. No  one,  we  presume,  would  claim  that  a  person  violating 
the  game  law  could  escape  its  penalties  by  pleading  ignorance  of  the 
day  of  the  month  upon  which  he  committed  the  act  in  violation  of 
it.  He  is  presumed  to  know  the  law,  and  must  take  notice,  at  hit 
peril,  when  the  time  begins  and  expires  during  which  the  acts 
designed  to  be  prohibited  are  declared  unlawful.  The  general  doc- 
Vrine  upon  this  subject  is  set  forth  in  Greenleaf  on  Evidence,  vol. 
),  §  21.    The  author  says:   "  Where  a  statute  commands  that  an  act 
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be  doae  or  omitted,  which,  in  the  absence  of  Buch  statute,  mrf^ht  have 
been  done  or  omitted  without  culpability,  ignorance  of  the  fact  or 
state  of  things  contemplated  by  the  statute,  it  seems  will  not  .-excuse 
lU  riolation."  See,  also,  Jamison  v.  Burton^  43  Iowa,  282;  State  v. 
HatfiM,  24  Wit.  60;  Beg.  v.  Prince,  L.  B.,  2  C.  C.  R.  164;  &  C.^ 
13  Moak's  Eng.  Rep.  885. 
We  think  that  the  judgment  of  the  Circuit  Court  should  be 

Affirmed. 

OV  BBHEABING. 

RaiHBOCK,  Ch.  J«  L  This  cause  has  again  been  submitted  to  na 
apon  a  petition  for  rehearing. 

It  is  elaborately  argued  by  counsel  for  appellant  that  the  rule  of 
the  opinion  that  the  seller  of  wine  and  beer  is  bound  to  know  at  hia 
peril,  whether  the  persons  to  whom  he  sells  are  within  the  prohibited 
classes,  is  erroneous. 

We  are  aware  that  a  different  rule  has  been  adopted  in  Indiana 
sod  Ohio,  and  possibly  in  other  States;  but,  nevertheless,  we  see  na 
reason  to  overrule  the  decision  in  Jamison  v.  Burton^  48  Iowa,  282^ 
iapported  as  it  is  by  9t€Ue  v.  Hatfield^  24  Wis.  60,  and  McCutcheon 
T.  PeopU^  eo  IlL  601. 

It  b  said  by  Professor  Greenleaf,  in  vol.  8,  g  21  of  his  work  on 
evidenoe:  ^' Thus,  for  example,  when  the  law  enacts  the  forfeiture 
of  a  ship  having  smuggled  goods  on  board,  and  such  goods  are 
secreted  on  board  by  some  of  the  crew,  tbe  owner  and  offioers  being 
alike  innocently  ignorant  of  the  fact,  yet  the  forfeiture  is  incurred 
notwithstanding  their  ignorance.  Such  is  also  the  case  in  regard  to 
many  other  fiscal,  police  and  other  laws  and  regulations,  for  the 
mere  violation  of  which  irrespective  of  the  motives  or  knowledge  of 
the  party,  certain  penalties  are  enacted;  for  the  law  in  these  cases 
seems  to  bind  the  party  to  know  the  facts,  and  to  obey  the  law  at 
his  peril. 

IL  The  defendant  asked  the  following  instruction,  which  was 
refosed:  "You  are  further  instructed  that  if  you  find  the  defendant 
had  in  his  employ,  as  clerk  in  his  establishment,  one  Sprineer  or 
other  person,  during  a  portion  of  the  time  alleged,  and  also  find  that 
he  sold  wine  or  beer  to  some  one  of  the  persons  alleged  within  such 
time;  and  you  should  also  find  that  such  person  to  whom  sucii  v^aita 
was  made  was  in  the  habit  of  becoming  intoxicated,  still  tbi!^  woui^ 
Dot  justify  a  verdict  against  the  defendant,  if  you  Hho:ild  ind  v£.at 
Vor.  XXXI  — 22 
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•ocb  sale  or  sales  were  made  by  said  Springer  or  other  person,  with- 
out  the  knowledge,  acquiescence  or  assent,  but  against  the  exprsBi 
direction  of  the  defendant.** 

It  is  insisted  that  this  instruction  means  that  if  the  jury  should 
find  that  the  defendant  expressly  directed  his  clerk  not  to  sell  wine 
or  beer  to  the  persons  named  in  the  complaint  or  information,  then 
the  defendant  was  not  liable. 

The  rule  of  the  foregoing  opinion  is  that  the  defendant  b  liable 
notwithstanding  he  may  have  directed  his  clerk  or  agent  generallj 
not  to  sell  to  the  classes  of  persons  to  whom  sales  are  prohibited  by 
the  statute.  The  rule  claimed  for  the  above  instmction  is  that  the 
defendant  is  not  liable  if  he  directed  hb  clerk  not  to  sell  to  certain 
specified  individuals.  Conceding  that  the  instruction  bears  the 
interpretation  claimed  for  it,  still  we  are  of  the  opinion  that  the 
defendant  would  be  liable. 

The  law  expressly  makes  him  liable  for  the  acts  of  hb  derk  or 
agent  in  selling  the  wine  or  beer  to  the  prohibited  classes.  Ae  we 
have  held  that  he  is  liable  to  the  penalty  whether  he  knows  the  pa^ 
chaser  b  one  of  a  prohibited  class  or  not,  and  that  be  acta  at  hii 
peril,  upon  the  same  principle  it  must  be  held  that  he  is  responsible 
for  the  violation  of  the  law  by  his  clerk,  whether  he  knew  that  the 
law  was  violated  or  not.  He  is  the  owner  of  the  establbhment,  and 
places  a  clerk  in  charge  to  sell  hb  property,  and  he  must,  at  hb  peril, 
see  that  no  sales  are  made  in  violation  of  law.  In  other  words,  the 
law  holds  him  responsible  for  the  acts  of  his  clerk  or  agent,  no  mat- 
ter what  his  private  instructions  may  have  been  to  hb  oierk. 

Former  opinion  adhered  to. 
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Fraitkhousxb  ▼•  Ellxxt. 

(tl  Kadi.  ItT.) 

tJate  tlie  •tatates  of  Kanaas  a  chattel  mortgage  may  contain  a  ralld  stipnlatioa 
for  the  retention  of  possession  by  the  mortgagor  of  the  mortgaged  property - 
and  possession  so  retained  is  not,  when  the  mortgage  is  duly  filed,  either  per  m 
or  prima  faas  fraudulent  as  against  creditors  or  subsequent  purchasers. 

Where  a  mortgage  is  given  on  a  stock  of  goods,  with  a  stipulation  for  posses- 
sion by  the  mortgagor,*and  by  agreement  outside  the  mortgage  the  mortgagor 
iB  permitted  to  continue  disposing  of  the  goods  in  the  ordinary  course  of  busi- 
oesSk  and  to  use  a  portion  of  the  proceeds  thereof  in  the  support  of  his  family, 
paying  the  remainder  over  in  discharge  of  the  mortgage  debt,  the  whole 
transaction  is  not  thereby,  as  matter  of  law,  rendered  fraudulent  and  void  as 
■gainst  creditors  and  subsequent  purchasers,  but  will  be  upheld  or  condemned 
according  as  the  arrangement  is  entered  into  and  carried  out  in  good  faith,  or 
ooL    {See  note,  p.  178  ) 

REPLEVIN.     The  opinion  states  the  facta.     The  plaintiff  had 
jadgment  below. 

WiBiam  Thomson^  for  plaintiff  in  erron  The  main  statutes  of 
Kansas  which  bear  upon  the  sabject  of  the  registration  of  chattel 
■lortgages  are  section  3  of  **An  act  for  the  prevention  of  frauds 
and  peijnries**  (chap.  43  of  Oen.  Stat.),  and  section  9  of  article 
t  of  chapter  68  of  the  General  Statutes,  both  of  which  sections  took 
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effect  October  31,  1868.  These  two  sections  are,  to  all  intents  and 
purposes,  the  same  as  the  New  York  provisions,  unless  the  provision 
at  the  end  of  section  3,  ^'  this  section  shall  not  interfere  with  the 
provisions  of  law  relating  to  chattel  mortgages,"  makes  a  difference. 
We  contend  that  the  effect  of  the  two  statutes  of  Kansas  will  be 
exactly  the  same  without  as  with  that  provision. 

Our  statute  does  not,  like  the  enactments  of  some  Stntr^*.  contain 
the  express  provision  that  the  filing  of  the  mortgage  shall  operate 
aLd  have  the  same  effect  as  a  change  of  possession.  Such  a  provi- 
sion is  contained  in  the  Iowa  statutes  concerning  the  filing  of  chattel 
mortgages,  and  therefore,  the  decision  of  the  Iowa  court,  upon 
which  the  defendant  in  error  so  fully  relies,  is  no  proper  rule  for 
guidance  in  Kansas. 

The  doctrine  that  "an  oral  agreement  between  the  mortgagor  and 
the  moilgagee  of  chattels  that  the  former  shall  retain  possession  of 
the  goods  and  sell  them  in  the  regular  ooni'se  of  his  business  anJ 
apply  the  proceeds  to  his  own  use  in  the  support  of  his  family  and 
otherwise,"  renders  the  mortgage  void  as  to  the  creditors  of  the 
mortgagor,  has  been  univeraally  held  to  be  the  law  in  tbe  States  of 
Ohio,  Minnesota,  Illinois,  Alabama,  New  Hampshire,  Missouri,  Indi- 
ana, Georgia,  Tennessee,  Wisconsin  and  New  York.  Gristeoldi^ 
Sheldon^  4  N.  Y.  581 ;  Freeman  v.  Ratoson^  5  Ohio  St  1;  Harmon 
T.  Abbey ^  7  id.  218;  Place  y,  Longworthy^  13  Wis.  704;  Jordan  s. 
Turner^  3  Blackf.  309;  Herman  on  Chattel  Mortgages,  238;  JRobv¥ 
$on  V.  FUiott,  22  Wall.  613. 

Ruggles^  Scott  <t  Lynn^  James  Rogers  and  £  M.  Sanford^  for 

defendant  in  error. 

Brbwrb,  J.  Action  of  replevin.  Judgment  in  favor  of  plainti^ 
defendant  in  error,  to  review  which  this  proceeding  in  error  has 
been  brought.  Passing  by  all  preliminary  questions  as  to  the  suffi- 
ciency of  the  i*ecord,  we  pass  to  a  conaideration  of  the  sabstantial 
matters  in  dispute.  The  case  was  tried  by  the  oonrt,  without  a  jurft 
and  upon  an  agreed  statement  of  facts. 

This  statement  of  facts  shows  that,  on  March  9,  1876,  one 
Cuaries  J.  Kendall  was  indebted  to  the  defendant  in  error,  Elktti 
for  money  borrowed  (♦3,263.4.S)  and  as  an  accommodation  indorser 
lor  $2,500.  To  secure  this,  Kendall  executed  to  Ellett  the  chattel 
mortgage  set  out  in  tlie   record,  which  was  recorded  in  the  proppi 
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«ffioe  on  March  10, 1876.  This  borrowed  money  became  doe  about 
&Iay  9,  1876.  The  notes  on  which  Ellett  was  indorser  became  due 
respectirely  aboat  March  24,  1876,  and  about  April  14,  1876.  Abont 
May  13,  1876,  Tenant,  Walker  &  Co.  sued  out  an  attachment 
against  s^d  Kendall,  which  came  into  the  hands  of  plaintiff  in 
error,  an  officer,  and  on  said  day  a  portion  of  the  property  so  mort* 
gaged  was  seized  by  said  officer,  under  said  attachment;  and  there- 
upon this  action  of  replevin  was  commenced  by  Ellett,  an  order  of 
deliverance  duly  issued,  and  the  said  attached  property  taken  and 
delivered  to  Ellett.  The  decision  of  this  case  depends  upon  the 
question  aa  to  whether  or  not  this  mortgage  is  valid.  The  stipuU- 
lions  in  the  chattel  mortgage,  so  far  as  material,  are  in  these  words: 

''The  property  sold  is  to  remain  in  the  possession  of  the  said 
party  of  the  first  part,  until  default  be  made  in  the  payment  of  the 
debt  and  interest  and  indorsed  notes  aforesaid,  or  some  part  thereof^ 
but  in  case  of  a  sale  or  disposal,  or  attempt  to  sell  or  dispose  of  vhe 
aame,  or  a  removal  of  or  attempt  to  remove  the  same  from  said 
eoonty  of  Osage,  or  an  unreasonable  depreciation  in  the  value,  or  if 
from  any  other  cause  the  security  shall  become  inadequate,  the  said 
party  of  the  second  part  may  take  such  property,  or  any  part  thereof 
into  his  possession;  and  upon  taking  such  property  into  his  own 
jMMsession,  either  in  case  of  default  or  as'  above  provided,  said  party 
of  the  second  part  shall  sell  the  same  at  public  or  private  sale,  and 
after  satisfying  the  aforesaid  debt  and  interest  thereon,  and  all 
necessary  and  reasonable  costs,  charges  and  expenses  incurred,  out 
of  the  proceeds  of  sale,  he  shall  return  the  surplus  to  said  party 
of  the  first  part,  or  his  legal  representatives;  and  if  from  any  cause 
said  property  shall  fail  to  satisfy  said  debt  and  interest  aforesaid, 
said  party  of  the  first  part  hereby  agrees  to  pay  deficiency." 

It  is  admitted  that  the  notes  secured  by  said  mortgage  represented 
a  valid  and  bona  Jide  indebtedness  of  said  Kendall.  There  is  no 
admission,  that  at  the  time  said  mortgage  was  executed,  Kendall  had 
or  ever  entertained  any  idea  or  intention,  by  its  execution  or  other- 
wise, to  hinder,  delay  or  defraud  his  creditors;  nor  is  there  any  evi- 
dence of  any  such  idea  or  intention,  unless  it  can  be  said,  as  matter 
of  law,  from  all  the  facts  in  the  agreed  statement,  that  he  had  such 
intention. 

It  u  agreed  that  Ellett  had  no  knowledge,  at  the  time  the  mort- 
gage waa  given,  that  Kendall  intended  either  to  hinder,  delay  of 
defraud  his  creditors,  unless  the  facts  of  which  he  did  have  knowl* 
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edge  should  be  deemed  knowledge  of  such  intention,  and  that  he 
took  the  mortgage  in  good  faith  for  the  purpose  and  with  the  inten- 
tion solely  of  securing  his  said  claim  against  said  Kendall,  nnlev 
the  facts  stated  show  a  want  of  good  faith. 

The  only  other  facts  in  the  statement  that  can  be  material  are: 
That  at  the  time  the  mortgage  was  given  Kendall  owed  serertl 
parties  in  different  amounts,  aggregating  about  $1,850 ;  that  the 
mortgage  in  question  covered  all  KendalPs  property  except  aboat 
$2,000  in  accounts,  $1,600  of  which  were  considered  by  Kendall  te 
be  good,  and  three  town  lots  valued  at  twenty-seven  dollars  and 
fifty  cents.  Ellett  had  knowledge  that  some  of  these  claims  were 
sent  to  the  bank,  of  which  he  was  president,  for  collection  and  that 
K.  could  not  pay  his  indebtedness  in  the  usual  course  of  his  busi- 
ness. At  this  time  K.  make  an  effort  to  get  extensions  from  all  hit 
creditors  except  Ellett;  and  before  he  got  these  extensions  EUett 
consulted  an  attorney,  under  whose  advice  the  mortgage  was  given, 
said  attorney  informing  Ellett  that  if  the  moitgage  was  duly  filed 
for  the  period  of  two  months  the  lien  created  by  it  would  be  valid 
The  mortgage  was  executed.  Kendall  got  his  extensions  ^undei 
the  impression  and  with  the  hope  that  before  said  indebtedness  ooaM 
again  mature  he  would  be  able  to  sell  his  entire  stock  of  goods  and 
pay  his  debts,  and  with  the  hope  of  avoiding  the  odium  of  having 
failed  in  business."  Kendall  did  not  inform  these  creditors  that  he 
was  aboui  to  give  this  mortgage.  After  the  execution  of  said  mort- 
gage Kendall,  with  the  consent,  knowledge  and  agreement  of  Ellett, 
continued  in  his  business  of  general  merchant,  and  with  EUett's  con- 
sent and  agreement  held  and  controlled  said  mortgaged  goods, 
disposed  of  the  same  in  the  usual  way,  received  and  controlled  the 
proceeds  and  made  deposit  thereof,  amounting  to  $1,350,  in  the 
Osnge  City  Savings  Bank,  in  the  name  of  Ellett,  for  the  purpose  of 
having  the  same  applied  to  the  refunding  to  Ellett  money  advanced 
by  him  to  take  up  the  note  of  $2,000  to  said  bank,  upon  which  Ellett 
was  accommodation  indorser  as  aforesaid,  and  which  $1,350  was  so 
applied.  Kendall  was  permitted  to  buy  goods  to  replenish  the 
stock  and  check  upon  Ellett's  account  in  said  bank  to  pay  for  same, 
and  did  so  check  to  the  extent  of  about  $400  for  a  few  necessary 
stn])le  goods  to  keep  said  stock  in  order,  which  goods  were  bought 
and  shipped  in  Kendall's  name  and  placed  in  his  store-room  with  the 
said  mortgaged  goods,  but  were  always  so  kept  by  K.  separate  from 
the  mortgaged  goods.     Kendall,  also,  with  the  knowledge  and  coa* 
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leDt  of  Ellett,  used  groceries  and  goods  out  of  his  store,  and  said 
mortgaged  goods  and  money  derived  therefrom,  neoessaiy  to  sup- 
port Lis  family  from  the  time  the  mortgage  was  given,  March  9, 
1876,  to  May  13, 1876.  It  may  be  added  that  Tenant,  Walker  Ss  Co. 
and  said  plaintiff  in  error  had  actual  notice  and  knowledge  of  said 
mortgage  at  the  time  of  said  levy  under  the  attachment,  and  that 
Ellett  protested  against  the  levy. 

The  statutes  of  Kansas  that  have  any  bearing  upon  this  subject 
are  section  3  of  the  act  for  the  prevention  of  frauds  and  perjuries, 
which  reads:  *'  Every  sale  or  conveyance  of  personal  property  unao* 
companied  by  an  actual  and  continued  change  of  possession  shall  be 
deemed  to  be  voidy  as  against  purchasers  without  notice  and  existing 
or  subsequent  creditors,  until  it  is  shown  that  such  ^le  was  made  in 
good  faith  and  upon  sufficient  consideration.  This  section  shall  not 
interfere  with  the  provisions  of  law  relating  to  chattel  mortgages.'* 
And  section  9  of  article  2  of  chapter  68:  ^*  Every  mortgage  or  con- 
veyance intended  to  operate  as  a  mortgage  of  personal  property 
which  shall  not  be  accompanied  by  an  immediate  delivery  and  be 
followed  by  an  actual  and  continued  change  of  possession  of  the 
things  mortgaged  shall  be  absoltUeiy  void^  as  against  the  creditors 
of  the  mortgagor  and  as  against  subsequent  purchasers  and  mort- 
gagees in  good  faith,  urUeM  the  mortgage,  or  a  true  copy  thereof^ 
shall  be  forthwith  deposited  in  the  office  of  the  register  of  deeds  in 
the  county  where  the  property  shall  then  be  situated,  or  if  the  mort- 
gagor be  a  resident  of  this  State  then  of  the  county  of  which  he  shall 
St  the  time  be  a  resident.'' 

The  first  proposition  of  counsel  for  plaintiff  in  error  is,  that  as  the 
jKMsession  of  the  mortgaged  property  was  retained  by  the  mort- 
gagor, the  mortgage,  although  duly  filed  in  the  office  of  the  register 
of  deeds,  must  be  deemed  to  be  void  as  against  creditors,  until  shown 
to  have  been  made  in  good  faith  and  upon  sufficient  consideration, 
and  that  no  such  showing  having  been  made,  the  district  court  erred 
in  not  holding  the  mortgage  void.  In  other  words,  he  contends  that 
ibe  same  rule  applies  in  mortgages  as  in  sales,  and  that  retention  of 
possession  is  presumptive  evidence  of  fraud;  that  the  failure  to 
deposit  the  mortgage  in  the  register's  office  renders  the  instrument 
absolutely  void,  while  the  depositing  does  not  make  it  even  prima 
fade  valid.  Depositing  is  absolutely  essential  to  the  validity  of  a 
chattel  mortgage ;  without  it  none  can  be  enforced  against  creditors. 
Delivery  of  possession  of  the  mortgaged  property  or  proof  of  good 
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faith  and  sufficient  consideration,  is  aleo  eftBential;  so  that  amort* 
^agee  must  prove  more  than  a  vendee.  A  party  who  claims  only  % 
lien,  must  do  more  to  make  his  lien  good  than  one  who  claims  fnll 
title.  Of  course  a  legislature  may  so  order,  but  its  language  should 
be  explicit.  A  doubt  would  be  solved  against  an  intention  to  so 
order. 

In  support  of  his  views  counsel  has  furnished  us  with  an  elaborate 
argument,  fortified  by  an  abundant  citation  of  authorities.  Yet  we 
cannot  agree  with  his  law  or  assent  to  his  view  of  the  facts.  An 
examination  of  the  authorities  would  be  useless;  to  reconcile  them 
is  impossible.  It  will  be  sufficient  to  state  our  conclusions  and  refer 
t^  a  few  of  the  leading  authorities  sustaining  them. 

There  is  nothing  inherently  vicious  or  against  public  policy  in  a 
mortgage.  The  right  to  mortgage  is  an  incident  to  ownership.  As 
a  man  may  sell,  so  may  he  mortgage  his  personal  property.  Posses- 
sion is  not  an  essential  element  of  title.  A  man  may  own  property 
in  another's  possession.  This  is  universally  recognized  in  cases  of 
loan,  agency  and  bailment ;  and  the  owner  in  such  cases,  does  not 
forfeit  his  title  or  the  right  to  assert  and  protect  it  even  against  third 
parties,  by  the  mere  fact  of  non-possession.  If  an  owner  may  8U^ 
render  his  possession  without  losing  title,  why  may  not  one  acqnire 
a  good  title  without  acquiring  possession  ?  Must  the  origin  of  title 
be  accompanied  by  possession,  to  make  it  perfect  against  third  pa^ 
ties  ?  There  seems  to  be  no  sufficient  reason  therefor.  A  failure  to 
deliver  possession  may  be  evidence  tending  to  show  no  sale  or  a  lack 
of  good  faith;  but  as  a  delivery  of  possession  is  not  essential  to  a 
transfer  of  title,  a  want  of  it  is  not  conclusive  evidence  that  there 
was  no  sale.  A  sale  or  mortgage  is  good  inter  partes  without  deliv* 
ery  of  possession  ;  so  the  authorities  agree.  If  it  is  void  as  against 
ci'editors,  it  should  be  because  some  wrong  is  thereby  done  to  them; 
but  if  the  transaction  is  in  good  faith  and  they  have  notice  of  it, 
wherein  are  thoy  wronged  ?  If  they  claim  that  they  are  wronged 
ought  they  not  to  prove  the  fact? 

A  mortgage  is  a  lien.  The  grantor  does  not  purport  to  transfer 
his  entire  interest.  He  retains  all  not  necessary  to  perfect  the 
secunty.  Possession  may  be  of  little  benefit  to  the  grantee,  but  of 
great  benefit  to  him.  "W  hy  should  he,  after  notice  is  given  to  the 
world  of  what  has  been  done,  be  compelled  to  surrender  that  whidi 
is  of  so  much  benefit?  A  mortgage  differs  from  a  pledge,  in  that 
possession  is  necessary  to  perfect  tlie  latter  and  not  the  former.    H 
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lioneMioD  18  not  iieoeMaiy,  why  Bhoald  a  kek  of  it  be  beid  s  wrong  f 
Wbv  sboald  tbat  wbicb  is  rigbt  in  and  of  itself  be  considered  evi* 
deneeof  wrong? 

But  it  may  6e  Mud  that  third  parties  presaniing  title  from  poiees- 
NOD,  may  be  misled,  to  their  prejudice.  But  mth  notice  they  can* 
Dot  be  misled.     Registration  is  notice. 

Again,  it  is  said  that  each  a  transaction  may  be  used  as  a  cover 
Inr  wrong.  So  may  almost  any  transaction.  A  delivery  of  poeses* 
sion  is  mot  conclusive  against  wrong.  Why  should  a  legitimate 
trtflsactioB  be  condemned  because  improper  use  may  be  made  of  it? 
Bat  the  statnte  concerning  sales  says  a  failure  to  deliver  possession 
'» prima /ade  evidence  of  wrong  as  against  creditors.  True;  but 
in  sales  there  is  no  registration,  and  therefore  no  notice.  In  mort- 
gages there  is  registration  and  notice. 

Again,  the  statute  impliedly  grants  the  right  to  stipulate  for  a 
retention  of  possession  by  the  mortgagor.  Gen.  Stat.  p.  685,  §  15. 
Can  that  which  the  legislature  authorises  to  be  done  be  construed  to 
he  evidence  of  wrong?  Can  an  act  done  in  pursuance  of  law  be 
adjadged  fraudulent  jt^er  ^6,  or  even  evidence  of  fraud  ? 

Briefly,  then,  we  hold  that  the  statute  authorizes  a  stipulation  in 
a  chattel  mortgage  for  a  retention  of  possession  by  the  mortgagor, 
an  J  that  a  possession  retained  in  accordance  with  the  terms  of  aoch 
mortgage  is  not,  when  the  mortgage  is  duly  filed,  per  $e  f raudolent,  or 
even  prima  facie  evidence  of  fraud,  as  against  creditors  or  subse- 
quent purchasers.  Gay  v.  JBiduoeli^  7  Mioh.  521;  People  v.  JiriS' 
Ud^  Zb  id.  26;  Mughee  ▼.  Cory,  20  Iowa,  »99;  Smith  v.  McLean^ 
24  id^  322;  Briggs  v.  ParJcman^  2  Mete.  (Mass.)  268;  Jonee  v. 
Uuggefordj  8  id.  616;  Googins  v.  GUmore^  47  Me.  9;  Brett  v.  Car- 
ier  (U.  S.  Dist.  Ct.),  3  Cent  Law  Jour.  286;  Hunter  v.  Corbett,  1  U. 
C.  4  B.  75;  BuUoek  v.  WiUiafne,  16  Pick.  83;  Forbes  v.  Parker,  16 
id.  466;  Shurtlef  v.  Willard^  19  id.  211;  MiUery.  Whitson,  40  Mo. 
07;  Marrington  y.  Briitan^  23  Wis.  641;  Call  v.  Gray,  87  N.  II. 
428;  jRobinwn  v.  JSUiott,  22  Wall.  618;  Golden  v.  Cockril,  1  Kans. 
267.  Neither  can  we  concur  in  the  view  taken  by  the  learned 
eounsel  of  the  facts.  They  having  been  agreed  to,  this  court  can 
consider  them  as  readily  and  fully  as  the  district  court.  K.  P.  Ply, 
Co.  V.  Butts,  7  Eans.  808.  And  our  conclusion  agrees  with  tliat  of 
the  district  court,  rather  than  that  of  counsel.  We  think  the  facta 
fhow  good  faith  and  sufficient  consideration. 

[Omitting  the  discussion  of  facts.] 
Vol.  XXXI  — 23 
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Another  proposition  of  coansel  is,  that  conceding  good  faith,  the 
mortgage  must  be  held  invalid,  because  by  agreement  outside  the 
mortgage  the  right  to  dispose  of  the  goods  and  use  the  proceeds  in 
support  of  his  family  was  reserved  to  the  mortgagor.  It  is  claimed 
that  though  the  parties  act  in  the  utmost  good  faith,  still  the  law 
will  not  sanction  a  transaction  like  that.  Again  we  must  dissent 
from  counsel.  We  think  the  rule  to  be  that,  where  a  mortgage 
is  given  upon  a  stock  of  goods,  and  by  agreement  outside  the  mort- 
gage the  mortgagor  is  permitted  to  continue  the  business  and  dispoee 
of  the  goods  in  the  ordinary  way,  and  use  some  portion  of  the 
proceeds  in  the  support  of  his  family,  the  transaction  will  be  upheld 
or  condemned  according  as  it  is  entered  into  and  carried  out  in  good 
faith,  or  not.  The  mortgagor,  if  he  may  keep  the  possession,  may 
as  well  make  the  sales  as  a  stranger.  He  acts  in  that  respect  as  a 
quasi  agent  at  least  of  the  mortgagee,  and  as  such  agent  and  sales- 
man is  entitled  to  compensation  for  his  services.  Doubtless  sach 
arrangements  are  liable  to  abuse,  and  should  always  be  closely 
scanned;  but  still  they  are  not  absolutely  and  in  all  cases  to  he 
adjudged  void  as  matter  of  law.  See«  in  su  ort  of  this,  the  author 
ities  heretofore  cited. 

There  being  no  other  question  in  this  case,  the  judgment  will  be 
affirmed. 

Valentine,  J.,  concurring. 

Note  bt  tbb  Rbfobtxb. — We  are  indoced  to  report  t^s  case  contrary  to  onr  euBtoiB  tooott 
cases  decided  by  a  majority  of  only  one«  and  notwithstanding  it  in  some  degree  depends  on  lood 
statutory  constmction,  on  acconnt  of  the  fact  that  it  seems  to  be  the  flrst  decision  of  the  E»- 
sas  court  on  the  question,  and  on  acconnt  of  the  intrinsic  interest  and  importance  of  the  nb> 
ject«  as  well  as  becanse  of  the  great  and  nearly  evenly^balanced  conflict  of  opinion  on  the  sol^eci 
in  the  dliTerent  States  and  the  recent  writings  on  the  subject  In  influential  law  periodicsl». 

We  refer  the  reader  to  articles  as  follows :  By  James  O.  Pierce,  %  South.  L.  Rev.  (N.  S.)  tSl; 
8  Id.  98 ;  by  Leonard  A.  Jones,  6  id.  617 ;  by  W.  J.  Oaynor,  In  90  Alb.  L.  J.  606;  andby  J.TuMl, 
II  id.  Mr.  Jones  says,  of  the  New  York  decisions,  **  they  have  very  little  in  them  to  deserre 
commendation.''  In  spite  of  that,  It  must  be  admitted  they  are  substantially  foHowed  is 
Illinois,  Minnesota,  Missouri,  Nebraska,  New  Hampshire.  Ohio,  Tennessee  and  Texas,  Ttf* 
ginia  and  Wisconsin.  In  Indiana  the  rule  is  still  more  strict.  On  the  other  hand,  the  ooorts  of 
Alabama.  Georgia,  Iowa.  Kentucky,  Maine,  Maryland.  Massachusetts,  Mlchijmn,  Mississippi. 
New  Jersey.  North  Carolina  and  Rhode  Island,  have  pronounced  that  the  mortgagor's  posses* 
slon.  wi^h  power  of  disposal.  Is  only  |9rima  facU  evidence  of  fraud.  In  this  equal  nnmerlcsl 
division,  the  Federal  Supreme  Court  incline  the  scale  to  the  New  York  side.  Mr.  Jones  eaa* 
eludes:  *'  That  the  doctrine  of  absolute  fraud  arising  in  a  mortgage  of  merchan^se fton  iht 
!  mortgagor's  retaining  possession,  with  a  power  of  disposal  In  the  usual  course  :f  tiade.  Is  not 

supported  by  any  preponderance  of  authority ;  that  It  is  contrary  to  sound  princpJes  of  juriS' 
pra(lenc« ;  that  it  has  no  reason  for  Its  existence,  derived  from  general  observation  and  cxpcr* 
ence;  that  It  is  contrary  to  sound  policy;  and  that  the  qualiflcations  of  the  doctrine  male  by 
leading  courts  have,  in  a  large  measure,  destroyed  its  force  and  are  indicative  that  these  oonrti 
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vlih  themniTeB  well  rid  of  the  whole  of  it,  and  Koon  w<*'  be.*^    Mr.  rierce  makes  a  Boinewhat 
diff^eot  enmneimtioii.    He  says,  6  South.  L.  R.  Ill : 

"  This  briugs  us  to  the  qaestiou  of  the  preponderance  of  aathority.  IS  Is  probably  not  nccus 
firr  to  pmdncea  numerical  excess  of  casea,  or  to  find  a  nomericiil  majority  of  conrts  in  favor 
of  s  KiTen  propoeition,  in  order  lo  establish  preponderance.  If  the  courts  of  the  ▼arione  States 
vbcre  The  qaestion  has  arisen  were  evenly  divided,  twelve  on  each  side,  as  sug^sted  in  the 
late  Review  article,  it  would  then  seem  proper  and  becoming  to  allow  the  opinion  of  \t-i 
sapreme  Coon  of  the  United  States  to  override  all  State  jealousies  and  differences  of  opinion. 
But  tDe  srithinetic  of  that  article  will  bear  some  slight  revision.  From  the  list  of  twelve  States 
there  given,  whose  cooris  oppose  the  doctrine  in  question,  should  probably  be  taken  Maryland, 
Rhode  Uland,  Georgia  and  North  (  arolina,  leaving  eight  as  the  number ;  to  which  is  now  to  be 
idded  Kansas.**  (Referring  to  the  principal  case.)  *'  The  courts  In  Maryland  and  Rhode  Island 
hAv«  not  considered  or  passed  npon  the  question  of  fraod  in  this  class  of  cases,  as  is  conceded 
io  the  reference  made  in  that  article  to  their  decisions.  The  Georgia  cases  rest  upon  a  statute 
whkh  legalises,  to  a  certain  extent,  mortgages  npon  stodcs  of  goods  in  trade ;  and  such  cases 
csn  toffcely  be  antbority  npon  a  common-law  question.  Of  this  very  sutntory  privilege  the 
Georgia  ooort  says,  in  Ooodrieh  v.  WiUkmu^  60  Oa.  4t6,  that  *  though  a  very  convenient  privilege 
it  is  one  very  easily  used  to  commit  fnnd ;  *  which  famishes  an  index  to  the  view  that  court 
vonld  take  of  the  common-law  question,  if  at  liberty  to  do  so.  In  the  latest  case  on  the  sub 
jcctio  North  Carolina,  Cheatham  v.  HawUntt^  80  N.  C.  161,  the  preoedintc  cases  were  reviewed, 
isd  thededsfoB  was  adverse  U>  the  validity  of  the  transaction  in  question,  on  the  ground  of  *  a  lega- 
^reeunption  arising  from  the  facts,*  which  even  proof  of  a  bona  Jlde  intent  could  not  remove ; 
for,  it  was  said,  *  acta  ftmndnleut  in  view  of  the  law  because  of  their  necessary  tendency  to  delay 
or  obstruct  the  creditor  in  pnrsnit  of  his  legal  remedy,  do  not  cease  to  be  such  because  the  fraud 
B#  aa  independent  Ihct  was  not  then  in  mind  ;*  as  antbority  for  which  mling  the  New  York, 
Ohio  and  Tennessee  cases  were  cited.  So,  though  the  court  unnecessarily  rested  its  Judgment 
on  an  imputed  intent  of  the  partieei,  it  wonld  seem  that  North  Carolina  was  assigned  to  the 
wrnsg  side  of  the  controversy  by  the  learned  anthor  of  the  Review  article 

**Ib  addidoo  to  North  Carolina,  there  should  be  added  to  the  States  occuping  the  afHrmative 
side  of  thia  question  Connecticut  and  Pennsylvania,  for  the  reasons  already  given  in  the  article 
fai  the  second  volume  of  this  Review,  p.  791 ;  and  also  Colorado,  whose  Snpreme  Court,  in  Bank 
9.  GoodHek^  8  Col.  180,  held  the  doctrine  in  question  to  be  *  too  well  settled  to  require 
aigamcnt*** 

''It  thus  appears  that  in  stxteeen  of  the  States  it  is  held  as  a  common-law  doctrine  that  a  mort- 
lage  of  tbedasa  In  question  is  ftatndnlent  in  law— actually  fraudulent—  while  in  nine  of  the 
Slates  the  contrary  is  held  as  a  common-law  doctrine;  this  enumeration  excluding  all  those 
States  where  the  question  has  not  been  directly  adjudicated  as  a  commoq-Iaw  question.  On  the 
side  of  this  numerical  preponderance  are  also  found  the  Supreme  Court  of  the  United  States, 
■ad  the  United  States  Circuit  and  District  Courts  in  seven  of  the  Sutes.  two  of  the  latter  being 
Oregon  and  Nevada,  in  which  the  State  courts  have  not  had  occasion  to  consider  the  question  " 

To  the  minority  must  be  added  the  cases  of  Bnli  v.  Carter.  U.  S.  Diet.  Ct.,  Ma»s.  (3  Low,  458). 
The  Connecticut  cases  referred  to  by  Mr.  Pierce  are  JWibone  v.  Stevens,  15  Conn.  86;  Bern  v. 
Botttforti,  13  Id.  154 ;  Welih  v.  Bekejf,  1  Penn.  57 ;  Clow  v.  Woods  (6  S.  &  R.  S75),  0  Am.  Dec.  846; 
Botur  V.  Osssaman,  17  id.  351 ;  MeKibbln  v.  Martin,  64  Penn.  St.  862;  ^.  C,8  Am.  Rep.  588. 
The  article  in  the  Albany  Law  Journal  Is  confined  to  the  New  York  cases,  the  latest  of  which 
'-*  StftOkard  V.  Pinetnsff^  5  Abb.  N.  C.  184,  in  the  Court  of  Appeals. 

If)  the  principal  case,  Horton,  Ch.  J.,  dissents  as  follows : 

"4  do  not  concur  in  the  decision  in  this  case.  I  am  clearly  of  the  opinion  that  a  chattel  mort- 
ja^  upon  a  stock  of  goods  in  trade  which  permiu  by  its  conditions  the  mortgagor  to  remain  in 
possession  of  the  property  and  to  dispose  of  it  by  sale  in  duo  course  of  trade  until  the  maturity 
of  the  debt  proposed  to  be  secured  by  it,  is  fraudulent  In  law  as  to  the  creditors  of  the  person 
Baking  the  same,  and  aa  to  subsequent  purchasers,  and  is  absolutely  null  and  void  ai*  to  them 
vitboat  refervnce  to  the  tonajtdssot  the  mortgaged  debt,  or  the  intenciou  of  the  mortgagor  as  to 
'laod.  I  farther  hold  that  if  the  power  of  disposition  does  not  appear  upon  the  face  of  the 
aserlgiga,  but  la  so  understood  or  agreed  by  the  parties  at  the  time  the  mortgage  is  exe* 
CBted,  it  is  equally  void;  and  In  continuation  of  the  same  views  i:  seems  tu  mc  that  the  1icens« 
to  the  mortgagor  In  this  case  to  continue  in  hisbusines:*  of  merchundi^inj;  and  to  die 
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pose  of  the  mortgagCA  joods  and  chattelB  to  parduwera  in  his  osoal  waj,  to  rseelTe  and  Isipl} 
control  the  proceeds  of  the  sales,  to  ase  portions  of  the  goods,  together  with  safidsat  of  Iht 
Doney  derived  !n  the  inisiness  to  support  himself  and  family,  make  the  chattel  mongage  In  bssi 
ahsolntely  nnll  and  void  as  to  creditors  and  suhseqaent  pnrehasers,  at  least  nntll  the  liosni*e  ii 
revoked  by  the  mortgagor.  Af  terall,  with  snch  a  license  in  force,  the  so-called  mortgage  resolTei 
ttnelf  merely  into  personal  security.  The  power  granted  to  the  mortgagor  by  the  mortsasee 
enables  the  latter  to  defeat  the  provisions  of  the  instmment  For  the  time  being  the  exerdst 
of  this  power  destroys  it    It  is  completely  ftto  de  m. 

**Again,  this  mortgage,  accompanied  with  the  license  to  the  mortgagor,  is  of  bo  great  sdTsntige 
to  the  mortgagee,  bnt  benefits  the  debtor,  and  is  exceedingly  injurions  to  other  erediton. 
Indeed,  its  main  purpose  is  as  a  ward  to  keep  off  other  creditors.  When  agreements  are  msdeto 
hinder  and  delay  creditors,  the  law  imputes  to  them  a  fraudulent  purpose,  and  therefore,  they  in 
held  null  and  void.  I  think  a  like  imputation  lies  against  the  arrangement  of  the  parties  to  tiilf 
chattel  mortgage,  and  that  upon  the  agreed  statement  of  facta  judgment  should  have  been  res- 
dered  in  favor  of  the  plaintiff  in  error.  In  support  of  these  views  I  refer  to  the  following: 
RoUnton  v.  MioU,  tt  Wall.  618 ;  CdUint  v.  JTj^f,  iti  Ohio  St.  547 ;  J^wnum  v.  SawttM,  5  M.  1 ; 
Harman  v.  Abbey^  7  id.  S18;  Oritwold  v.  Sheldon^  4  Oomst  661 ;  May  on  Vol.  and  Frasdaleot 
Conveyances,  1S6;  Twyne*t  Ccm,  8  Ooke,  80;  RifoU  v.  Bawin,  1  Yes ,  8r.  848;  VIbrwfey  v.  JM 
Mattof,  1  Burr.  407;  Poffttr.  Ferchard,  1  Bsp.  206;  WordaU  v.  SmJUk^  1  Oampb.  8SS;  Iavt. 
Le$,  3  Rand.  410;  Addkngton^.  Bthaidge,  IS  Gratt  486;  MbLaeMan  v.  WHffhL  8  Wend.  948; 
JHowr  V.  MeLawhOn,  3  id.  606;  Wood  v.  Lowry,  17  id.  499;  Stoddard  v.  BuOer,  90  id.  907; 
EdgeUv.  HarU,  18  Barb.  880;  BdgtU  v.  HaH.  9  N.  T.  818;  Gardner  v.  JfeAseM,  19  id.  IS; 
MUtnacht  v.  K«Uy,  8  Keyes,  407;  RimtU  v.  1/nmte,  87  N.  T.  601 ;  Oolfum  v.  PfdMrin^,  8  M.  H. 
416;  BanMtv.BlodgeU,  17 id.  996;  Pulnamv,  Osgood,  69  id.  148;  JSIbrftm  v.  HWtam, tl  Mloo. 
187 ;  Ptaee  v.  Langtoorthy,  18  Wis.  699 ;  SUinaH  v.  DeiuUr,  93  id.  186 ;  Bitkop  v.  Wvmt,  1« 
Conn.  460 ;  Damt  v.  RoMom,  18111. 896 ;  Barnet  v.  Fergwi,  61  id.  899 ;  WaUtr  v.  Whmr,  94  Xa  61; 
atOfOey  V.  Bufu»,  97  id.  969;  Aftngtrong  v.  TutUe,  81  id.  489;  Lodgar,  Sanuub,  60  Id.  904;  TMA 
V.  Bikey,  1  Penn.  57 ;  Bower  v.  Omtaman,  17  S.  A  R.  951 ;  JVoOorktf  Bank  v.  JEWitf,  9Hink.  ISS.** 

A  very  recent  case  Is  Harman  v.  HotHAnt^  66  Miss.  149.    The  court  there  say : 

**■  The  general  rule,  supported  by  authorities  of  greatest  weight  and  sustained  by  the  best  of 
reason,  is  that  where  a  mortgage  is  made  of  an  entire  stock  of  goods,  whkfa  indades  all  oHmt 
articles  of  like  nature  that  may  be  put  in  the  store  and  be  on  hand  when  defaalt  la  made,  the 
mortgagor  remaining  in  possession  and  selling  in  the  usual  course  of  business,  and  nsUuf 
purchases  to  replenish  the  stock,  it  is  fraudulent  as  to  creditors.  The  snbjeet  is  ably  ooaeid- 
ered  in  RoUnean  v.  Smott,  99  Wall.  618,  and  Oomm  v.  Meyert,  16  Ohio,  647.  Bee,  also.  Ommm 
V.  JenMna,  76  III.  479 ;  Freeman  v.  Ranaom^  5  Ohio  St.  1 ;  HiOman  v.  Oegood,  61  N.  H.  199  Msny 
other  cases  might  be  dted.  If  the  arrangement  fairly  dedudble  fhim  the  tmstrdeed  wss  ts 
allow  the  grantor  to  retain  possession  and  make  sale  of  the  goods  for  hla  own  beneflt,  dM 
security  will  not  avaU  against  erediton.  atenmone  v.  JMUfis,  76  111.  479;  Barton  v.  PWasu; 
91  Minn.  187. 

"  If  the  mortgagor  is  to  reap  benefit  by  a  business  continued  in  that  mode,  the  seeoilty  woald 
be  invalid  against  a  judgment  creditor.  Gardner  v.  Mchwen^  19  N.  T.  198:  Sagia^.BeeL,% 
field.  918 ;  Rwaell  v.  Winm,  87  N.  T.  694. 

*' There  has  been  much  discussion  of  late  yean,  as  to  the  extent  a  debtor  may  tDcambw 
future  acquisitions  to  secure  his  creditor.  The  subject  was  considered  in  Beerman  v.  AsK, 
63  Misfi.  657.  That  it  may  be  done  to  a  limited  extent  and  upheld  against  other  erediton, 
the  authoritic8  undoubtedly  teach.  We  do  not  think  that  a  mortgage  of  a  stock  of  geodi 
remaining  with  the  mortgagee  for  sale  and  replenishment  so  as  to  make  It  attach  to  the  subsn- 
toted  goods,  and  the  notes  and  accounts,  and  other  forms  of  credit  for  which  th^  nay  be  Mid, 
is  valid  in  law.  There  are  a  dass  of  cases  which  hold  that  if  the  mortgage  indndes  an  cxlstmf 
stock,  and  replenishments  from  time  to  time  made,  it  may  be  good  if  the  mortgagee  takes  pos* 
session  before  the  lien  of  a  creditor  Is  acquired.  EwU  v.  Buttock,  98  IlL  898;  Si— isar  v. 
JenJdnt,  76  111.  488.    But  with  that  class  of  cases  we  have  no  ooncem." 

Bee  on  this  subject,  generally,  WiUiamt  v.  Briggi,  11  R.  1. 176 ;  A  a,  98  Am.  Bep.  Q8;  MMm 
▼.  Katzenberger,  90  Ohio  St.  110 ;  8.  C,  6  Am.  Rep.  680 ;  MeOqgitey  v.  Wood^  66  2L  T.  469;  A 
C,  99  Am.  Rep.  644,  and  note,  658;  Ifoor*  v.  JByrwn,  10  S.  C.  459;  8.  (X,  80  Am.  Bepu  SB,aBd 
note,  68. 
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IbgtiUbi$  imitymenti  ^  indon&mmt  without  r«09tirM— todrran^r  qf  prhr 

tignaturei. 

One  who  transfers  a  negotiable  promissory  note  by  indorsement  without  recourse 
impliedly  warrants  the  gentdneness  of  the  prior  signatures,  and  that  so  far  as 
he  is  concerned  the  paper  expresses  the  exact  legal  obligations  of  all  such 
prior  partiea 

ACTION  f>u  a  promissory  note.    The  opinion  states  the  oase.    The 
plaintiff  had  judgment  below. 

W.  W.  OtUhriey  for  plaintiff  in  error.  There  is  no  implied  war* 
ranty  in  the  sale  of  chattels.  €HU  v.  CubbUty  3  B.  4?  C.  466 ;  Ih^ngk 
T.  Phmipsy  5  Sandf.  167 ;  HoXbrook  v.  Mia^  I  E.  D.  Smith,  154 ;  HaJH 
T.  jffo/e,  8  Conn.  336;  32  Vt.  125 ;  18  Wend.  448. 

In  order  to  constitute  a  warranty  there  must  be  some  distinct 
assertion  or  affirmation  made  during  a  negotiation  for  sale,  which  it 
may  be  supposed  was  intended  to  cause  the  sale  and  was  operative 
in  causing  it.  1  Pars,  on  Cont.  572 ;  Marsh  v.  Webber^  13  Minn.  109 ; 
Dumoni  v.  Williamson^  18  Ohio  St  515 

W.  2>.  Webby  for  defendant  in  error. 

Brewsb,  J.  On  December  4,  1871,  plaintiff  in  error  loaned  one 
Edward  A.  £ge  $250  and  took  his  note  therefor  in  the  sum  of  $265, 
payable  to  Richard  Probasco  or  bearer  and  secured  by  mortgage. 
Long  after  its  maturity,  and  in  1876,  several  payments  having  been 
made  thereon  in  the  meantime,  plaintiff  in  error  sold  the  note  for  its 
then  face  value  to  defendant  in  error.  At  the  time  of  such  sale  he 
indorsed  it:  "Without  recourse.  W.  L.  Challiss."  McCrum  sped 
on  the  note.  Ege  plead  usury.  The  plea  was  sustained  and  McCnim 
recovered  $229.90,  leas  than  the  face  value  of  the  note,  for  which  sum 
he  brought  this  action.  A  demurrer  to  the  petition  was  overruled, 
and  this  niling  is  now  presented  for  review.  Can  the  action  be  sus- 
tained ?     Of  course  no  action  will  lie  on  the  indorsement,  for  by  his 
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written  contract  Challiss  expressly  declines  to  assume  the  liabilitiefl 
of  an  indorscr.  If  sustainable  at  all  it  must  t)e  as  against  him  as  a 
vendor  and  not  as  an  indorser,  and  upon  the  doctrine  of  an  implied 
vvarninty.  The  theory  of  the  defendant  in  error  is  that  every  vendor 
of  a  hill,  bond  or  note  impliedly  warrants  that  it  is,  what  it  puqwrts 
<»ii  its  face  to  be,  the  legal  obligation  of  the  parties  whose  names 
appear  on  the  instrument,  and  that  the  character  of  the  indorsement, 
or  the  lack  of  an  indorsement,  in  no  manner  affects  tliib  implied 
warranty.  On  the  other  hand  the  counsel  for  plaintiff  in  error 
lays  down  the  broad  proposition  that  "  there  is  no  such  thing  ai! 
implied  warranty  in  the  sale  of  chattels,"  and  that  in  the  absence 
of  express  warranty,  the  maxim  caveat  emptor  is  of  universal  ap|)ii- 
cation.  It  is  clear  that  the  character  of  the  indorsement  cnt!»  no 
figure  in  the  question ;  as  stated,  no  action  will  lie  on  it.  Hni  fur- 
iher,  the  restriction  is  only  as  to  his  liability  as  indorser,  and  in  uv 
manner  affects  his  relation  to  the  paper  as  vendor.  An  unqnalifie<i 
indorsement  Is  the  assumption  of  a  conditional  liability.  The  iudur- 
ser  becomes  a  new  drawer,  and  is  liable  on  the  default  of  the  drawee. 
"  Without  recourse,"  does  away  with  this  conditional  liability,  li 
leaves  the  indorsement  simply  as  a  transfer  of  title,  and  the  indorscr 
liable  only  as  vendor;  yet  it  leaves  him  a  vendor  and  divests  him  vi 
none  of  the  liabilities  of  a  vendor.  It  makes  the  transaction  the 
equivalent  of  a  delivery  of  paper  payable  to  bearer,  and  transferable 
by  delivery.  Ifannum  v.  Richardson^  48  Vt.  608;  8.  C*.,  21  Am. 
Rep.  152.  Independent,  therefore,  of  any  matter  of  indorsement, 
what  implied  warranty  is  there  in  the  transfer  of  a  promissory  note! 
Two  things  are  clear  under  the  authorities  :  First,  that  there  is  an 
implied  warranty  of  the  genuineness  of  the  signatures;  and  second, 
that  there  is  no  warranty  of  the  solvency  of  the  parties.  It  ii 
unnecessary  to  more  than  refer  to  a  few  of  the  authorities  upon 
these  propositions:  Byles  on  Bills,  pp.  123,  125  and  cases  in  notes; 
Jones  V.  Ryde^  5  Taunt.  488 ;  Giirney  v.  Womerslet/y  4  El.  &  Bl.  1»^'2; 
Gompertz  v.  Rartlett,  24  Eng.  Law.  &  Eq.  156;  Terry  v.  HisselL  *26 
Conn.  23;  Merriaui  wWolcott^  3  Allen,  259;  Aldrich  \,  JacX'Bon^^ 
U.  I.  218;  Lobdell  v.  Baker,  3  Mete,  469;  1  Add.  on  Cont.,  p 
152 ;  Ellis  v.  Wild,  6  Mass.  321  ;  Eagle  Bank  v.  Smithy  5  Conn.  71; 
Shaver  v.  Ehle,  16  Johns.  201 ;  Dumont  v.  WiUiamson^  18  Ohio  St 
515;  2  Pars,  on  Notes  and  Bills,  ch.  2,  §  2.  But  in  the  case  at  bsr 
the  signature  of  the  maker  was  genuine.  The  objection  is  that  il 
was  never  his  legal  obligation  to  the  full  amount  for  which  il  pu^ 
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ported  to  be.  How  far  is  there  any  implied  warranty  in  this 
retpect?  A  reference  to  some  of  the  leading  cases  will  throw  light 
apoD  this  question. 

In  Thrall  v.  Netrell,  1 9  Vt.  203,  it  appeared  that  one  of  the  makers 
of  a  note  was  insane.  The  vendor  made  a  written  assignment,  in 
rhich  was  a  description  of  the  note,  and  the  court  construed  this  as 
An  express  warranty  that  the  instrument  was  the  legal  obligation  of 
tliO  apparent  makers,  and  one  being  incapable  of  contracting,  gave 
judgment  against  the  vendor  on  account  of  this  breach  for  the 
amount  received  by  hiuL  While  the  judgment  of  the  court  is  rested 
upon  the  fact  of  an  express  warranty,  the  judge  who  writes  the 
opinion  expresses  his  individual  conviction  that  the  same  result 
would  follow  on  a  mere  transfer  without  any  express  warranty,  and 
quotes  approvingly  an  extract  from  Rand's  edition  of  Long  on  Sales, 
tliat  **  there  is  an  implied  warranty  in  every  sale  that  the  thing  sold 
IS  that  for  which  it  was  sold." 

In  Zobdell  v.  Bdker^  ^  Mete.  469,  it  appeared  that  the  owner  of  a 
note  procured  the  indorsement  of  a  minor,  and  then  put  the  paper 
in  circulation.  He  was  held  liable  to  a  subsequent  bolder.  Chief 
Justice  Shaw,  delivering  the  opinion  of  the  court,  says: 

"  Whoever  takes  a  negotiable  security  is  understood  to  ascertain 
ior  himself  the  ability  of  the  contracting  pailies,  but  he  has  a  right 
to  believe  without  inquiring,  that  he  has  the  legal  obligation  of  the 
coutracting  parties  appearing  on  the  bill  or  note.  Unexplained,  the 
purchaser  of  such  a  note  has  a  right  to  believe,  upon  the  faith  of 
the  security  itself,  that  it  is  indorsed  by  one  capable  of  binding  him- 
•elf  by  the  contract  which  an  indorsement  by  law  imports." 

In  Ilaiinnm  v.  Richardsoriy  48  Vt.  508 ;  S,  C,  21  Am.  Rep.  152, 
a  note  was  given  for  liquor  sold  in  violation  of  law,  and  was  by 
statute  void.  Defendant  knew  its  invalidity,  transferred  it  by  an 
indorsement  without  recourse,  and  he  was  held  liable  to  his  vendee. 

In  Delaware  Bank  v.  Jarvia^  20  N.  Y.  226,  a  usurious  note  was 
sold  and  the  vendor  was  adjudged  liable,  not  merely  for  the  money 
received  by  him,  but  also  the  costs  paid  by  his  vendee  in  a  suit 
against  the  makers  of  the  note.     In  the  opinion  Mr.  Justice  Com 
STOCK  upes  this  language : 

*'  The  mthorities  state  the  doctrine  in  general  terms  that  the  ven- 
d  )r  of  a  'jhose  in  action  in  the  absence  of  express  stipulation, 
impliedly  warrants  its  legal  soundness  and  validity.  In  peculiai 
circumstances  and  relations,  the  law  may   not   impute  to  him  an 
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engagement  of  this  sort.  But  if  there  are  exceptions,  they  cotaisly 
do  not  exist  where  the  invalidity  of  the  debt  or  security  sold  ariflei 
out  of  the  vendor's  own  dealing  with  or  relation  to  it.  In  ibis  caae, 
the  defendant  held  a  promissory  note  which  was  void,  because  he 
had  himself  taken  it  in  violation  of  the  statutes  of  usury.  When 
he  sold  the  note  to  the  plaintiffs  and  received  the  cash  therefor,  bj 
that  very  act  he  affirmed  in  judgment  of  law  that  the  instrumeni 
was  unattainted  so  far  at  least  as  he  had  been  connected  with  its 
origin," 

In  Young  v.  Coky  3  Bing.  N.  C.  724,  certain  bonds  were  sold  m 
Guatemala  bonds,  which  turned  out  afterward  to  be  lacking  the 
requisite  seal^  and  the  vendor,  though  ignorant  of  the  defect  and 
innocent  of  wrong,  was  compelled  to  refund  the  money.  The  thing 
in  fact  sold  was  not  the  thing  supposed  and  intended  to  be  sold. 

lu  Gompertz  v.  jiartlett^  24  Eng.  Law  and  Eq.  156,  the  plainiiiF 
discounted  for  the  defendant  an  unstamped  bill,  puqK)rting  on  its 
face  to  have  been  ^  loreign  bill,  drawn  at  Sierra  Leone  aud  accepted 
in  London,  but  which  was  in  fact  drawn  in  London.  H  actually  a 
foreign  bill,  it  required  no  stamp,  and  was  valid;  but  being  an  inlan*! 
bill,  it  required  a  stamp  to  make  it  a  valid  bill  in  a  court  of  law. 
The  acceptance  was  genuine,  and  the  acceptor  had  previously  paiJ 
similar  bills.  But  the  acceptor  becoming  bankrupt,  the  commissioner 
refused  to  allow  it  against  his  estate  because  not  stamped.  There- 
upon plaintiff,  who  had  sold  the  bill,  and  been  compelled  to  take  it 
np,  brought  his  action  to  recover  the  price  he  had  paid  for  it,  an<l 
the  action  was  sustained.  Lord  Campbbll,  before  whom  the  case 
had  been  tried,  and  who  then  held  adversely  to  the  plaintiff,  said: 

**  I  then  thought  that  the  rule  caveat  emptor  applied;  but  after 
hearing  the  argument  and  the  authorities  cited,  I  think  the  action 
is  maintainable,  and  upon  this  ground:  That  the  article  sold  did  not 
answer  the  description  under  which  it  was  sold.  If  it  had  been  a 
foreign  bill,  and  there  had  been  any  secret  defect,  the  risk  wouU' 
have  been  that  of  the  purchaser;  but  here  it  must  be  taken  that  thi 
bill  was  sold  as  and  for  that  which  it  purported  to  be.  On  the  facc 
of  the  bill  it  purported  to  be  drawn  at  Sierra  Leone,  and  it  was  soU 
as  answering  the  description  of  that  which  on  its  face  it  purported 
to  be.  That  amounted  to  a  warranty  that  it  really  was  of  tbit 
description." 

In  Ticonic  Sank  v.  Smiley y  27  Me.  226,  an  overdue  note  was 
transferred  with  this  indorsement:  "Indorser  not  holden."    Yet  it 
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was  decided  that  the  indorser  was  liable  to  his  vendee  for  any  pay- 
ment made  on  the  note  before  the  transfer,  or  any  set-off  existing 
sgUDst  it  of  which  the  note  gave  no  indication  and  the  vendor  na 
iDfonnation. 

In  Snyder  v.  Reno^  38  Iowa,  329,  it  was  held  that  there  is  an 
implied  warranty  that  there  has  been  no  material  alteration  in  the 
paper  since  its  execution.  The  court  says:  **  We  have  no  donbt  that 
there  is  an  implied  warranty  of  the  transferrer  that  there  is  no 
defect  in  the  instrument,  as  well  as  that  the  signature  of  the  maker 
is  genuine."  See,  also,  JUeUien  v.  Xoveringtj  58  Me.  437;  Offden  v. 
BlydenburgJi^  1  Hilt.  182;  Fake  v.  Smithy  2  Abb.  App.  76;  2  Pars. 
OD  Notes  and  Billsi,  eh.  2,  §  2,  and  cases  in  notes;  Terry  v.  Biasdly 
26  Conn.  23;  1  Dan.  on  Neg.  InsS.,  §  670. 

In  this,  the  author  thus  states  the  law:  ^*  When  the  indorsement 
is  fcithoiU  recourse,  the  indorser  specially  declines  to  assume  any 
responsibility  as  a  party  to  the  bill  or  note;  but  by  the  very  act  ol 
transferring  it,  he  engages  that  it  is  what  it  purpoits  to  be — the 
valid  obligation  of  those  whose  names  are  upon  it.  He  is  like  a 
drawer  wbo  draws  without  recourse,  but  who  is  nevertheless  liable 
if  he  draws  upon  a  fictilious  party,  or  one  without  funds.  And 
therefore,  the  holder  may  recover  against  the  indorser  withaiU 
neourse  (1),  if  any  of  the  prior  signatures  were  not  genuine;  or  (2), 
if  the  note  was  invalid  between  the  original  parties,  because  of  the 
want  or  illegality  of  the  consideration;  or  (3),  if  any  prior  party 
was  incompetent;  or  (4),  the  indorser  was  without  title.'' 

These  auUioritiea  fully  sustain  the  ruling  of  the  district  court. 
The  note  was  not  the  legal  obligation  of  the  maker  to  the  full 
amount.  As  to  the  usurious  portion,  it  was  as  it  were  no  note. 
This  was  a  defect  in  the  very  inception  of  the  note.  It  was  known 
to  the  vendor  and  arose  out  of  his  own  dealings  in  the  matter.  By 
all  these  authorities  there  is  an  implied  warranty  against  such  a 
defect,  and  the  vendor  is  liable  for  a  breach  thereof. 

The  suggestion  of  counsel  that  the  change  in  the  usury  law,  by 
the  legislation  of  1872,  affected  the  right  of  recovery  upon  the 
note  has  been  already  decided  adversely,  in  the  case  of  Jermess  t. 
Cutler,  12  Eas.  500. 

The  judgment  will  be  affirmed. 

All  the  justices  concurring. 
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EMmue — handwriting — expert  tetit^fying  from  reeoUeeHon, 

The  genuineness  of  the  signature  to  a  lost  instrument  may  be  testified  to  by  u 
expert  who  had  examined  the  signature,  and  who  testifies  from  his  Tecol]e^ 
tion  of  the  signature  as  compared  with  genuine  signatures  in  eridence. 

ACTION  on  a  promissory  note*    The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below. 

JBiddle  db  Blxie^  for  plaintiff  in  error. 

Theo.  Botkiriy  for  defendant  in  error. 

Valentin  s,  J.  This  was  an  action  on  a  promissory  note,  bron^^ht 
by  E.  P.  Coleman  against  Robert  Abbott.  The  defendant  (who  l« 
now  plaintiff  in  error)  pleaded  payments ;  and  whether  the  note  liad 
actually  been  paid  or  not,  was  the  only  question  in  issue  in  the  coart 
below.  The  case  was  tried  before  the  court  and  a  jury,  and  on  the 
tnal  it  was  shown  that  said  note  was  executed  December  14, 1870,  by 
said  Robert  Abbott  and  Alexander  Abbott  to  one  David  A.  Mowery, 
to  be  due  in  one  year,  and  was  assigned  by  Mowery,  on  December 
30,  1870,  to  the  plaintiff,  E.  P.  Coleman.  In  1874,  Robert  and  Alex- 
ander Abbott  were  partners  in  business.  About  March  20,  1874, 
Alexander  Alibott  handed  to  Robert  a  receipt  dated  March  14, 1874, 
signed  "  E.  P.  Coleman,"  and  showing  payment  of  said  note.  The 
body  of  the  receipt  was  in  the  handwnting  of  Alexander  Abboli, 
but  in  whose  handwriting  the  signature  was,  was  not  shown  for 
reasons  hereafter  to  be  stated.  About  December  6,  1874,  Alexander 
died,  and  Robert  retained  possession  of  all  the  partnership  papt'rs. 
Among  the  papers  lie  found  said  receipt.  'On  June  6,  1876,  tbif 
action  was  commenced;  and  about  June  20,  1876,  Robert  took  said 
receipt  to  Thomas  L.  Darlow,  and  showed  it  to  him.  Darlow  was  i 
lawyer,  and  Robert  took  the  receipt  to  him  for  the  purpose  of  con- 
fculting  him  in  the  case.  Darlow  examined  the  receipt  and  the  sig 
nature  thereto,  and  then  returned  the  receipt  tc  Robert.     Darlow 
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hftp  never  seen  the  receipt  since.     Robert  then  placed  the  receipt  in 
his  pocket-book,  and  afterward,  on  the  4th  of  July,  1876,  lost  both 
the  pocket-book  and  the  receipt,   and  has  never  seen  or  heard  of 
ihem  since.     On  September  9,  1870,  depositions  of  E.   P.  Coleman 
were  filed  in  the  case,  containing  two  of  the  genuine  signatures  of 
Coleman  written  therein.     Both  Robert  and  Darlow  examined  these 
f-gnatures.     The  trial  of  this  case  was  had  August  4,  1877.     Both 
Robert  and  Darlow  testified  as  witnesses  on  the  trial.     All  the  fore- 
going facts  were  shown.     It  was  also  sliown  that  Darlow  had  prac- 
ticed law  for  about  eight  years;  that  he  had  had  occasion  in  his 
practice  to  examine  and  compare  signatures,  and  that  he  had  been 
in  the  habit  of  examining  and  comparing  them.     Both  Darlow  and 
Robert  again  examined  said  signatures  of  E.  P.  Coleman  on  said 
depositions   admitted   to   be    Coleman's   genuine  signatures.      The 
defendant  then  oflFered  to  prove,  both  by  Robert  and  by  Darlow,  the 
contents  of  said  receipt,  and  that  the  signature  thereto  was  in  the 
handwriting  of  E.  P.  Coleman,  but  the  court  refused  to  permit  him 
to  do  «io.     Among  other  questions,  the  defendant  propounded  the 
following  to  Darlow,  to  wit:  "  You  may  state,  if  you  are  able,  from 
roar  examination  of  the  signature  of  '  E.  P.   Coleman'  to  those 
depositions,  and   from   your  recollection  of  the  signature  to  that 
u^trnment   (the   receipt)    which   you   examined    at    Mr.   Abbott's 
iequesty  whose  signature  was  written  to  the  said  instrument."     The 
record    shows   that   this   question    was    '*  objected   to   by   plaintiff 
because  the  answer  would  be  incompetent  evidence,"  and  the  court 
below  sustained  the  objection.     In  all  the  other  cases  except  one, 
the  objections  were  made  because,  as  it  was  claimed,  the  evidence 
was  "  incompetent,"  and  in  that  one  the  objection  was  made  because, 
as  it  was  claimed,  the  evidence  was  "  incompetent,  immaterial  and 
irrelevant."     The  evidence  in  the  case  shows   that  the  plaintiflF's 
attorney,  Theo.  Botkin,  once  had  a  copy  of  said  receipt,  and  that 
once  in  June,  1 876,  after  Darlow  liad  seen  said  receipt  and  returned 
it  to  Abbott,  and  before  Abbott  lost  it,  Bodkin  served  a  notice  on 
Darlow.  the  defendant's  attorney,  "  for  an  inspection  and  copy  of 
papers  connected  with  the  suit,"  and  that   Darlow  never  afterward 
saw  ihe  receipt  and  therefore  did  not  furnish  it  to   Botkin.     The 
plaintiff  (defendant  in  error)  says  in  his  brief  in  this  court  that  the 
testimony  of  Darlow  concerning  the  signature  to  said  receipt,  "  was 
Dhjected    to  as   incompetent   and   immaterial,  and   for  the  furlhei 
reason  that  Darlow  had  not  shown  himself  competent  to  testify  con 
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oeraing  Coleman's  handwriting.''  Now  the  record  does  not  show 
that  any  objection  was  made  becaase  ^'  Darlow  had  not  shown  him- 
self competent  to  testify  concerning  Coleman's  handwriting."  So 
far  as  the  record  shows,  there  was  not  a  doubt  concerning  the  qnali- 
fic^tions  and  competency  of  Darlow  as  a  witness.  The  doubt,  or 
rather  claim  of  incompetency,  went  to  the  evidence  and  not  to  the 
witness.  The  plaintiff  objected  to  the  evidence  because  he  believed 
that  the  evidence  was  incompetent,  not  becaase  he  believed  that  the 
witness  was  incompetent.  There  was  not  an  objection  made  or 
question  asked  that  seemed  to  indicate  that  the  plaintiff  had  even  the 
slightest  doubt  as  to  the  competency  of  the  witness,  and  we  think 
he  was  competent  as  an  expert.  The  plaintiff  really  objected  to  the 
evidence  because  he  believed  that  the  genuineness  of  the  signature 
to  a  lost  instrument  could  not  be  proved  in  any  case  by  any  witness 
comparing  his  recollection  of  the  signature  on  the  lost  instrument 
with  admitted  genuine  signatures  of  the  same  person  already  in  the 
case.  Nor  does  there  seem  to  have  been  any  doubt  concerning 
the  loss  of  the  receipt,  and  that  it  was  lost  without  the  fault  of  the 
defendant.  No  objection  was  made  or  question  asked  which  would 
seem  to  indicate  that  the  plaintiff  had  the  slightest  suspicion  that 
the  receipt  might  still  be  in  existence,  or  within  the  reach  of  the 
defendant,  or  that  the  defendant  intentionally  lost  it  for  the  purpose 
of  preventing  an  inspection  of  it  by  others.  The  defendant  did  not 
merely  mislay  the  receipt.  He  did  not  merely  place  it  somewhere 
and  then  forget  where  he  placed  it.  Nor  did  he  hand  it  to  some 
other  peraon  who  may  still,  perhaps,  have  it  in  his  custody,  but  be 
lost  it.  He  testified  positively,  absolutely  and  affirmatively  that 
he  lost  it.  He  knew  he  lost  it,  and  knew  when  he  lost  it.  He  also, 
at  the  same  time,  lost  his  pocket-book  containing  it.  The  defendant 
had  no  other  evidence  to  prove  the  genuineness  of  the  signature  tc 
said  receipt,  and  no  other  evidence  to  prove  payment  of  the  note 
and  therefore,  the  verdict  and  judgment  were  rendered  in  favor  of 
the  plaintiff  and  against  the  defendant  for  the  amount  of  the  note. 

We  think  that  the  court  below  erred  in  excluding  Darlow's  testi- 
mony. Of  course  it  was  weak,  but  it  was  the  best  that  the  defendant 
could  procure  and  should  have  been  admitted  for  what  it  was  wortL 
We  have  heretofore  had  occasion  to  examine  the  question  relating 
to  the  comparison  of  handwritings,  and  we  uphold  the  doctrine  that 
comparisons  of  handwritings  may  be  made  both  by  experts  and  by 
the  jury.      Macomber  v.  Scott,  10  Kas.  335 ;    Joseph  v.  National 
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Bank^  17  id.  256.  This  case  goes  a  little  farther  and  holds  that  an 
expert  may  compare  a  signature  which  he  has  previonsly  seen,  but 
which  is  now  lost,  with  one  which  is  admitted  to  be  genuine  and 
which  is  among  the  papers  of  the  case.  We  have  also  had  occasion 
to  examine  the  question  relating  to  the  proof  of  the  contents  of  lost 
iostruments  and  we  have  decided  nothing  inconsistent  with  what 
we  now  decide.  The  only  cases  which  might  possibly  be  thought 
to  be  mconsistent  are  the  cases  of  Johnson  v.  Mathews^  5  Kans.  118, 
and  Shq>ard  v.  Pratt^  16  id.  209.  But  in  these  cases  the  question 
was  squarely  raised  that  the  instrument  was  not  lost.  In  this  case 
the  question  was  not  squarely  raised.  In  the  first  of  said  cases  the 
instrament  was  not  lost  but  only  '^  mislaid,"  and  with  any  proper 
search  might  have  been  found.  In  the  second  of  said  cases  the  wit- 
ness did  not  know  that  the  instrument  was  lost  but  only  supposed 
that  it  was,  and  did  not  make  such  a  search  as  would  convert  his 
SQpposition  or  belief  into  knowledge ;  at  least  he  did  not  show,  by 
any  statement  of  facts,  that  he  made  any  such  search.  In  the  pre- 
sent case  the  witness  knew  that  the  instrument  was  lost.  He  knew 
the  exact  day  on  which  it  was  lost,  and  nothing  was  said  or  done 
by  the  opposing  party  to  indicate  that  he  or  his  counsel  entertained 
a  doubt  concerning  its  loss.  If  anything  had  been  said  or  done  by 
the  opposing  party  to  indicate  a  doubt  as  to  whether  the  instrument 
was  in  fact  lost  or  not,  then  it  would  have  been  proper  for  the  court 
below  to  require  strict  proof  of  its  loss  by  a  detailed  statement  of 
the  facts  relating  to  the  loss.  Under  the  circumstances  we  think 
the  loss  was  amply  proved.  * 

[Omitting  a  minor  question.] 

We  think  said  evidence  was  competent,  and  therefore,  the  judg- 
ment of  the  court  below  will  be  reversed  and  cause  remanded  for  a 
new  trial. 

All  the  jiuticeB  conoarhng. 
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EkUnent  domain'^  rightt  acquired  by  raihoay  eompaniet  inlandt  wndmuMifm 

their  UM, 

Under  a  condemnation  of  lands  for  railway  purposes,  the  former  ofwner  of  tbe 
soil  stiU  retains  the  fee,  and  the  right  to  use  the  land  for  every  purpose  not 
incompatible  with  the  use  of  it  by  the  railway  company  for  railway  poiposei; 
and  therefore  it  is  error  to  instruct  a  Jury  that  he  has  no  right  to  cion  ots 
or  under  the  railroad. 

PROCEEDINGS  for  appraisal  of  damages  for  right  of  wty  of  i 
railroad  oompany.    The  opinion  states  the  case. 

£  StiUinga^  and  Keeler  &  Gephart^  for  plaintiff  in  error, 

John  8,  JBapkins  and  Louis  A.  Myers^  for  defendant  in  error.  A 
railway  company  may  maintain  trespass  for  all  unlawful  entrieB 
and  acts  upon  the  land  taken  by  it  for  railroad  purposes  whenever 
such  entries  and  acts  interfere  with  the  exclusive  possession  of  such 
land.  32  Vt.  43.  Driving  a  team  upon  or  across  the  track  or  strip 
of  land  condemned,  except  at  a  public  highway,  would  be  a  trespass, 
42  Vt.  265.  Stock  straying  upon  the  tfack  or  strip  of  land  taken 
for  railway  purposes, where  the  same  is  not  inclosed  with  a  lawfal 
fence,  would  be  trespassing;  but  the  railway  company  could  not 
take  any  advantage  of  the  fact  of  such  trespass  in  an  action  brougbt 
to  recover  the  value  of  the  stock  killed  by  the  passing  trains  of  the 
railway  company.  See  cases  before  cited;  also,  16  K?.n8.  573;  18  id. 
402;  5  id.  167. 

HoRTOx,  Ch.  J.  The  errors  alleged  are,  that  the  court  refused  to 
allow  the  jury  to  be  conducted  to,  and  have  a  view  of,  the  premiaef 
appropriated  for  the  route  of  the  railroad,  and  that  the  jury  wen 
misdirected  in  a  material  point  of  law. 

[Omitting'the  first.] 

The  direction  complained  of  is  as  follows: 

^^Now  aR  to  the  right  of  the  company  and  the  plaintiff  to  the 
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Btrip  of  land  taken  and  appropriated  by  the  company:  After  the 
strip  of  land  is  appropriated,  the  exclusive  use  of  this  strip  vests  in 
ihe  company.     No  legal  right  or  privilege  to  cross  over  or  nnder  it 
is  reserved  or  left  to  the  plaintiff.     The  company  has  a  perfect  right 
lo  fen(»  np  its  road,  except  al  ])ublic  highways  or  pnblic  crossings, 
in  this  respect  the  right  of  the  company  differs  materially  from  the 
rights  of  the  public  in  land  taken  for  a  common  highway.     The  rail- 
vray  company,  the  defendant,   must,   from  the  very  nature  of  its 
operations,   for  the  security  of  its  trains,   its  passengers  and  its 
employees,  and  its  free  use  of  its  road,  have  the  right  at  all  times  to 
the  exclasive  occupancy  of  the  land  taken,  and  to  ezcludei  all  con- 
current occupancy  by  the  plaintiff  in  any  mode  and  for  any  purpose." 
From  the  record  it  is  shown  that  the  plaintiff  testified: 
**That  the  farm  was  worth  twenty  dollars  per  acre  before  the  .con* 
straction  of  the  railroad  across  it,  and  fifteen  dollara  per  acre  after 
its  construction.     He  also  testified  that  there  were  two  drains  crossed 
by  the  road  on  his  land,  one  near  the  easterly  entrance  to  the  land, 
and  one  near  the  center  of  the  land ;  that  the  railroad  company  had 
filled  up  the  eastern  one,  and  made  a  trestle-work  over  the  one  near 
the  center;  that  the  one  near  the  center  of  the  farm  was  deep  enough 
below  the  railroad  trestle-work  for  stock  to  pass  under  the  road,  by 
making  a  little  expenditure,  but  that  the  railroad  company  had  not 
prepared  it  for  such  purpose,  nor  given  him  any  right  of  way  under 
or  OTer  said  road;  that  the  road  cut  off  a  part  of  his  farm  from  Elk 
creek,  and  left  him  without  access  to  it  for  his  stock  from  the  main 
part  of  his  farm ;  that  he  had  crossed  the  road  with  his  teams  and 
hauled  a  part  of  his  crop  across  it  the  present  season,  and  stacked  it 
on  the  south  side  of  the  railroad  near  the  creek,  and  that  the  rail* 
road  company  never  gave  him  any  right  or  privilege  to  cross  the 
road  nnder  or  over  the  road." 

Other  witnesses  were  called  as  to  the  damages,  who  gave  their 
('pinions — some  of  them  much  above  that  of  the  plaintiff,  and  some 
'jf  them  much  below  it ;  and  upon  the  testimony  so  given,  it  became 
a  question  of  importance,  as  affecting  the  damages  to  be  assessed, 
whether,  under  the  appropriation  made,  as  shown  by  this  proceeding, 
tlie  railway  company  had  the  right  to  the  exclusive  possession  of  the 
right  of  way  appropriated,  and  to  prevent  the  owner  of  the  farm 
from  passing  nnder  or  over  the  said  railroad  with  his  teams  or  his 
Mock. 
To  decide  the  question  involved,  it  becomes  necessary  to  detei^ 
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*  mine  the  Datare  and  extent  of  the  interest  which  railroad  companies 
acqnire  in  lands  obtained  by  condemnation  proceedings,  under  the 
law  of  1868  and  the  amendments  of  1870.  Section  84,  ch.  23,  Laws 
of  1868,  provides  that  the  perpetual  use  of  the  land  condemned  shall 
vest  in  the  railroad  company  to  which  it  is  appropriated  for  the  use 
of  the  railroad.  The  law  of  1864  provided  that  a  title  in  fee  simple 
might  be  acquired  by  railroad  companies  by  virtue  of  their  com- 
pulsory powers  in  taking  land.  Under  the  law  of  1868,  a  mere 
easement  only  is  gra^itod;  under  the  old  law  of  1864,  an  absolute 
title  could  be  sectred.  Some  reason  must  have  existed  in  the  minds 
of  the  law-makers  for  the  change  which  has  been  made  in  the  statute, 
and  we  have  no  right  to  extend  by  judicial  construction  an  easement 
into  an  absolute  title.  There  is  a  wide  difference  between  the  two. 
Under  an  absolute  title  in  fee  simple,  the  owner  of  iJie  soil  owns 
from  the  center  of  the  earth  up  to  the  sky. 

An  easement  merely  gives  to  a  railroad  company  a  right  of  mj 
in  the  land,  that  is,  the  right  to  use  the  land  for  its  purposes.    This 
includes  the  right  to  employ  the  land  taken  for  the  purposes  of  con- 
structing, maintaining  and  operating  a  railroad  thereon.     Under  this 
right  the  company  has  the  free  and  perfect  use  of  the  surface  of  the 
land,  so  far  as  necessary  for  all  its  purposes,  and  the  right  to  use  as 
much  above  and  below  the  surface  as  may  be  needed.    This  would 
include  the  right  to  tunnel  the  land,  to  cut  embankments,  to  gnde 
and  make  road-beds,  to  operate  and  maintain  %  railroad  with  one  or 
more  lines  of  track  with  proper  stations,  depots,  turnouts  and  all 
other  appurtenances  of  a  railroad.     The  former  proprietor  of  the 
soil  still  retains  the  fee  of  the  land  and  his  right  to  the  land  for 
every  purpose  not  incompatible  with  the  rights  of  the  railroad  com- 
pany.    Upon  the  discontinuance  or  abandonment  of  the  right  of 
way  the  entire  and  exclusive  property  and  right  of  enjoyment  revest 
in  the  proprietor  of  the  soil.     After  the  condemnation  and  payment 
of  damages  the  soil  and  freehold  belong  to  the  owner  of  the  land 
subject  to  the  easement  or  incumbrance,  and  such  land  owner  has 
the  right  to  the  use  of  the  condemned  property  provided  such  use 
does  not  interfere  with  the  use  of  the  property  for  railroad  porposes. 
In  some  cases  the  right  of  the  owner  of  the  soil  would  practically 
not  amount  to  anything  because  the  purposes  of  a  railroad  company 
might  require  the  use  of  all  the  land  taken  to  such  a  degree  as  to 
forbid  the  owner  from  any  benefit  whatever.     The  paramount  right 
is  with  the  railroad  company,  and  the  land  owner  can  do  nothinii: 
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▼bich  will  interfere  with  the  safety  of  its  road,  appurtenances,  tiains, 
passengers  or  workmen. 

With  these  views  of  the  interest  which  railroad  companies  acquire 
in  lands  obtained  by  condemnation  proceedings,  it  is  evident  that 
tbe  court  erred  in  instructing  the  jury  that  "no  legal  right  or  priv- 
ilege to  cross  over  or  under  [the  railroad]  is  reserved  or  left  to  the 
plaintiff"  (defendant  m  error).     Under  this  instruction  the  land 
owner  could  not  erect  a  suspension  bridge  over  the  road,  or  float  in 
a  balloon  over  it  in  the  air,  or  even  dig  coal  or  mine  minerals  or 
quarry  rock  in  the  bowels  of  the  earth  beneath  the  road-bed.    The 
taw  is  otherwise.     After  the  strip  of  land  was  appropriated  to  the 
plaintiff  in  error  the  perpetual  use  of  the  land  vested  in  the  railway 
company,  its  successors  and  assigns,  -  for  railroad  purposes.     The 
defendant  in  error  had  no  legal  right  or  privilege  to  cross  over  or 
under  the  road  so  as  to  interfere  with  the  use  of  the  property  for 
those  purposes.    The  company  had  a  perfect  right  to  fence  up  its 
road  except  at  public  highways  or  public  crossings.    In  the  use  of 
the  land  tbe  railroad  company  had  the  paramount  right,  but  the 
defendant  in  error  had  also  the  right  to  the  land  for  every  purpose 
not  incompatible  with  the  rights  of  the  road.    If  the  railroad  com- 
pany required  exclusive  occupancy  of  the  land  taken  for  the  use  of 
its  railroad  on  account  of  the  nature  of  its  operations,  or  for  the 
security  of  its  trains,  its  passengers  or  its  employees,  il  was  entitled 
to  such  occupancy.     On  the  other  hand,  if  the  company  had  built 
its  bridges  and  trestle-work  so  high  in  places  as  to  allow  the  free 
passage  of  stock  or  teams  under  the  road,  and  their  entry  and  pass- 
age were  of  no  detriment  to  the  railroad,  and  in  no  way  interfered 
with  the  use  of  the  land  for  the  purposes  of  the  railroad,  the  defend- 
ant in  error,  as  the  land  owner,  had  the  right  to  enter  upon  such 
land  and  pass  under  such  bridges  or  trestle-work  with  his  teams  and 
stock,  without  being  a  trespasser.     He  had  also  the  right  to  widen 
the  drain  or  passage  under  the  trestle-work,  if  this  in  no  way  inter- 
fered with  the  rights  of  the  railway  company.     The  trial  court 
followed  the  authority  of  Jdckson  v.  JRailroad  Company^  25-  Vt. 
150,  but  that  is  an  exceptional  case.     It  goes  too  far.     It  transfers 
an  easement  into  an  absolute  title.     It  announces,  as  a  matter  of  law, 
that  a  railroad  company  has  the  right  at  all  times  to  the  exclusive 
occupancy  of  the  land  condemned  for  its  purposes,  and  excludes  all 
concurrent  occupancy  by  the  land  owner  in  any  mode  or  for  any 
purposes.     We  are  unwilling  to  approve  that  doctrine.     It  is  our 
Voi.  XXXI  —  25 
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opinion  that  it  is  a  qaestion  of  fact,  not  of  law,  whether  the  neoewi- 
tics  of  the  railroad  demand  exclasive  occupancy  for  its  purposes,  and 
what  use  of  the  property  by  the  owner  is  a  detriment  to  or  interference 
with  the  rights  of  the  road.  Again,  this  authority  is  in  conflict  with 
the  majority  of  cases,  and  if  adopted  as  the  law  in  this  State,  now  so 
sparsely  settled,  and  where  in  many  of  the  frontier  counties  hut  a 
single  track  is  necessary,  and  public  highways  and  public  crossings 
are  at  great  distances  from  each  other,  would  work  severe  hardship 
and  injustice.  Blake  v.  Rich^  34  N.  H.  282 ;  Wash,  on  Easeraenis, 
150,  214;  Lancets  Appeal^  55  Penn.  St.  16;  JEhjana  v.  Haefiver^  29 
Mo.  141 ;  RaUroad  Company  v.  JBurkettj  42  Ala.  83 ;  1  Red.  on 
Railw.  247  ;  Railroad  Company  v.  Kip^  46  N.  T.  646;  Cemetery  \. 
Railroad  Company^  68  id.  591. 

The  direction  to  the  jury  by  the  court  below,  inconsistent  with 
this  opinion,  being  erroneous  the  judgment  is  reversed  and  the  came 
remanded  for  new  triak 

VALSNTiNBy  J.y  concurring.    Bbbwsb,  J.,  not  sitting. 


Abxlbs  v.  Cochban. 

(SSKuukiOl) 
OorporaUon'^pwrehate  qf  ttoek  by  direetors  uUra  tim^^UabiU^  <f  dktiiBin. 

Where  one  contracted  to  sell  his  stock  in  a  State  bank  to  the  bank  through  the 
directors,  the  contract  being  vUra  mres  as  to  the  bank  the  directors  are  not 
individually  liable. 

ACTION  on  contract.    The  opinion  states  the  case.    The  defend- 
ants had  judgment  below. 

W.  W.  (hahrie  and  Ijacien  BaJcer^  for  plaintiff  in  error.  Although 
the  bank  did  not  have  the  right  to  buy  plaintiff's  stock,  the  plain- 
tiff did  have  the  right  to  sell  such  stock,  and  his  attempted  Bale 
to  the  bank  is  not  an  illegal  transaction  which  prevents  bis  suing 
to  recover  against  the  persons  negotiating  such  sale,  and  through 
wliose  hands  the  benefits  of  his  stock  in  fact  passed.  Tracy  v.  Tal- 
mage^  14  N.  Y.  162;  Weckler  v.  Bank^  42  Md.  598-597;  S,  C,  2C 
Am.  Rep.  95 ;  Coleman  v.  Columbia  Oil  Co,^  51  Penn.  St.  74 ;  JKw- 
met  V,  Stonevy  18  id.    155;  Reese  v.  Bank^  31   id.  78;  Palner  » 
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8tqi>hen$^  1  Den.  472-481;  Lazarus  v.  Shearer^  2  Ala.  719-725; 
EomUer  v.  BossUerj  8  Wend.  495 ;  Clark  v.  Foster^  8  Vt.  98 ;  Roberts 
Y.BtUUm^  14  id«  195-202;  MUler  v.  Stocky  2  Bail.  163;  Meechv. 
Stnith^  1  Wend.  315,  819. 

X  /&  JSherutj  and  Clough  d>  Wheats  for  defendants  in  error. 

Brxwxb,  J.  Prior  to  Angast  23,  1873,  plaintiff  wan  the  owner  of 
%  large  amoant  of  stock  in  the  German  Savings  Bank  of  Leavcn- 
worth.  On  that  day  he  made  a  sale  of  it  and  delivered  the  certifi* 
c&tes  thereof  assigned  in  blank.  The  questions  in  this  case  are :  To 
whom  was  such  sale  made,  and  are  the  defendants  liable  as  pur- 
chasers or  otherwise  for  the  price  of  this  stock  ?  The  district  court 
sustained  a  demurrer  to  the  evidence,  and  from  this  ruling  the  plain- 
tiff brings  error.  The  defendants  were  directors  of  the  bank,  and 
their  claim  is  that  the  sale  was  made  by  plaintiff  to  the  bank ;  and 
that  whether  that  sale  was  a  valid  contract  on  the  part  of  the  bank 
or  Dot,  DO  personal  liability  was  assumed  by  them*  The  plaintiff  on 
the  other  hand  contends,  that  the  sale  was  made  to  the  defendants 
personally;  and  also  that  if  made  to  the  bank,  as  such  tf  pur- 
chase of  its  own  stock  without  the  consent  of  the  stockholders  was 
uUra  vireSj  the  directors  who  lyade  the  contract  were  bound,  and  not 
the  bank.  In  other  words,  he  insists  that  they  in  fact  bought  for 
themselves;  and  that  if  they  attempted  to  buy  for  the  bank,  as  the 
bank  coold  not  buy,  they  bound  themselves  instead  of  it.  Involved 
in  this  are  two  questions  —  one  of  fact  and  the  other  of  law.  What, 
as  a  matter  of  fact,  was  the  contract  ?  Between  what  parties  was 
it  attempted  to  be  executed,  and  what  responsibilities  did  the  defend- 
ants assume  thereby  ? 

Upon  the  first  question  there  is  little  room  to  doubt.  The  trans- 
action, aa  understood  and  intended  by  the  parties  at  the  time,  was  a 
sale  to  the  bank.  While  the  plaintiff  in  his  direct  testimony  does 
not  say  so  in  so  many  words,  yet  he  does  not  assert  the  contrary; 
and  a  paper  is  offered  in  evidence,  signed  by  him,  in  which  he  recites 
the  sale  to  the  bank;  and  there  is  also  offered  the  record  of  a  suit 
brought  by  the  bank  to  set  aside  certificates  of  deposit  issued  for 
this  stock,  in  which  suit  the  bank  obtained  judgment.  It  were  idle 
to  say,  that  at  the  time,  the  parties  did  not  understand  and  intend  a 
transaction  between  the  bank  and  Mr.  Abeles. 

We  pass,  therefo-e,  to  the  second  question.  The  parties  whj 
represented  the  bank  and  made  the  purchase  for  it  were  the  defend- 
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ants.  They  were  its  directors,  yet  as  directors  they  bad  no  power 
to  bind  the  bank  by  a  purchase  of  its  stock,  and  the  attempted  sale 
waa  a  nullity,  and  the  bank  properly  recovered  in  an  action  to  eet 
aside  the  certificates  of  deposit  issued  on  snch  attempted  pnrchasa 
Now  the  contention  is,  that  inasmuch  as  the  defendants  attempted 
to  bind  the  bank  and  failed,  they  therefore  bound  themselves;  that 
the  case  comes  within  the  rule  llmt  an  agent  who  acts  without 
authority  binds  himself  and  not  his  principal.  This  rule,  however, 
is  not  of  universal  application.  There  arc  exceptions  to  it,  and  this 
case  comes  within  one  of  those  exceptions.  It  will  be  noticed  that 
the  failure  of  the  directors  to  bind  the  bank  arose  from  a  lack  of 
power  in  them  as  directors  and  not  from  any  failure  to  pass  the 
proper  resolution  as  a  board,  or  to  take  any  other  prerequisite  step. 
The  law  under  which  the  corporation  was  organized  gives  no  such 
power  to  directors^  German  Samnga  Bank  v.  Wulfek%iJder^  19  Ka& 
60.  It  is  something  the  directors  may  not  do.  They  cannot  create 
the  power.  Their  acts  or  omissions  in  no  manner  affect  the  question 
of  its  existence.  And  this  want  of  power,  growing  out  of  the  law, 
is  a  matter  of  law  as  open  to  the  knowledge  of  the  plaintifi*  as  of 
the  defendants.  Further,  there  is  no  pretense  of  any  false  repre- 
sentations made  by  defendants,  or  of  any  concealment  of  facts; 
nothing  to  show  any  willful  wrong  on  their  part.  Both  parties,  in 
fact,  supposed  the  power  existed  in  the  directors  to  make  the  ]»nr- 
chase  contracted  upon  that  basis,  and  contracted  in  good  faith.  The 
power  did  not  exist  and  the  bank  repudiated  the  purchase,  and  the 
defendants  can  'be  held  only  upon  the  bare  proposition  that  because 
the  principal  was  not  bound  the  agent  must  be.  But  this  does  cot 
necessarily  follow.  It  is  familiar  law  that  where  there  is  an  expres? 
contract  the  law  will  not  imply  one.  In  other  words,  when  partit*? 
have  definitely  put  their  intentions  into  the  shape  of  an  expre^^ 
agreement  the  law  accepts  that  agreement  as  the  measure  of  th<*ir 
respective  rights  and  will  not  attempt  to  infer  the  existence  of  some 
other  agreement  which  the  parties  ought  to  have  made.  Here  il  e 
contract,  as  made,  was  in  the  name  of  the  bank  and  for  the  b»nL 
That  was  the  express  agreement.  Will  the  law  imply  another? 
Will  not  the  contract  actually  made  determine  the  rights  of  tb« 
respective  parties  ? 

Where  there  is  no  wrong  imputable  to  the  agent  no  action  will  li« 
against  him;  not  on  the  contract,  for  the  contract  was  not  his,  nolf 
for  any  wrong  of  act  or  omission,  for  he  is  guilty  of  none. 
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In  Offden  v.  Raymond^  22  Conn.  384,  in  which,  as  here,  was  ao 
ittempt  to  hold  nn  agent  on  a  contract  made  for  and  in  the  name  of 
bis  principal,  the  court  says: 

•*If  the  form  of  the  contract  is  puch  that  the  agent  personally 
eorenants  and  then  adds  his  representative  character,  which  he  does 
not  in  truth  sustain,  his  covenant  remains  personal  and  in  force  and 
binlls  him  as  an  individual.     But  if  the  form  of  the  contract  is  oth- 
erwise, and  the  language,  when  fairly  interpreted,  does  not  contain  a 
personal  undertaking  or  promise,  he  is  not  personally  liable,  for  it  is 
not  his  contract  and  the  law  will  not  force  it  upon  him.     He  may  be^ 
liable,  it  is  true,  for  tortious  conduct  if  he  has  knowingly  or  care^ 
lessly  assumed  to  bind  another  without  authority,  or  when  making: 
the  contract  has  concealed  the  true  state  of  his  authority  and  falsely* 
led  others  to  repose  in  his  authority;  but  as  we  have  said,  he  is  not^. 
of  course,  liable  on  the  contract  itself,  nor  in  any  form  of  action 
whatever.'* 

\si  AspinwaUv,  Torrance^  1  Lans.  381,  we  find  this  language  m 
the  opinion:  '^In  no  case  that  I  have  been  referred  to,  has  the  agent 
been  held  liable  as  the  principal  where  the  extent  of  the  agency  was 
is  well  known  to  the  one  party  as  the  other." 

Ic  Smcrus  v.  Ilbery^  10  M.  &  W.  1,  the  facts  were,  that  in  the 
Absence  of  her  husband,  and  with  his  authority,  the  wife  had  been 
in  *.he  habit  of  purchasing  meat  from  the  plaintiff.  The  husband  died 
while  on  his  journey,  and  the  wife,  ignorant  of  the  fact,  continue*! 
her  purchases  in  like  manner.  It  was  held  that  no  action  could  be 
maintained  against  her  upon  these  last  purchases.  The  court  says: 
"^  On  examination  of  the  authorities,  we  are  satisfied  that  all  the 
cases  in  which  the  agent  has  been  held  personally  responsible,  will 
be  found  to  arrange  themselves  under  one  or  other  of  these  three 
classes.  In  all  of  them  it  will  be  found  that  he  has  either  been  guilty 
of  some  fraud,  has  made  some  statement  which  he  knew  to  be  false, 
or  has  stated  as  true  what  he  did  not  know  to  be  true,  omitting  at 
the  same  time  to  give  such  information  to  the  other  contracting 
party  as  would  enable  him  equally  with  himself  to  judge  as  to  the 
AQthority  under  which  he  proposed  to  act."  And  again :  "  If,  then, 
the  true  principle  derivable  from  these  cases  is,  that  there  must  be 
wme  wrong  or  omission  of  rigbt  on  the  part  of  the  agent  m  order 
to  make  him  personally  liable  on  a  contract  made  in  the  name  of  his 
principal,  it  will  follow  that  the  agent  is  not  responsible  in  saoh  a 
ease  as  the  present." 
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In  Sanford  v.  Mc Arthur^  18  B.  Mon.  411,  it  appeared  that  the 
directors  of  a  bank  ordered  the  isene  of  notes  in  excess  of  the  aathorit^ 
given  by  the  law  of  the  bank's  incorporation,  and  they  were  W^ 
not  personally  liable,  and  that  a  person  dealing  with  the  bank  wa« 
bound  to  take  knowledge  of  the  powers  granted  by  law  to  its  ag<^DU. 
See,  also,  Story  on  Agency,  §  265;  McCurdy  v,  Rogers^  21  Wis.  197; 
RashdaU  v.  Fhrd,  2  L.  R.  Eq.  Cas.  760;  BeaUie  v.  Lord  Ehury,  7 
L.  R.  Ch.  App.  777. 

The  doctrine  of  these  last  two  cases  is,  that  a  misrepresentation  as 
to  a  matter  of  law  is  not  such  a  one  as  will  cast  a  personal  liability 
on  the  agent,  and  that  on  the  ground  that  each  party  is  bound  to 
know  the  law. 

It  is  unnecessary  to  pursue  this  examination  of  authorities  further. 
The  doctrine  is  clear,  that  where  the  contract  is  made  in  the  name 
of  the  principal,  and  without  any  personal  covenant  on  the  part  of 
the  agent,  and  without  any  wrong  on  his  part,  either  in  act,  state- 
ment or  omission,  the  latter  ^is  not  responsible,  even  though  the 
former  be  not  bound. 

The  judgment  will  be  affirmed. 

Valbihinb,  J.,  oonoorring.    Hobton,  C.  J.,  not  sittiiig. 


I  • 
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(»  Kant.  66ft.) 

Munkipai  wrporaUon — UabUUy  of  tawntMpfcr  it^ury  ^  d^tdim 

In  the  absence  of  a  statutory  liability  a  town  is  not  liable  in  a  dvll  actioo  for 
damages  occasioned  by  a  defect  in  a  highway.* 

ACTION  against  a  town  for  personal  injuries  occasioned  by  the 
defective  condition  of  a  highway.    The  defendant  had  judg- 
ment below  on  demurrer. 

8.  P.  Young  and  Sterrt/  A  Sedgwick^  for  plaintiff  in  error. 

John  V.  Sanders^  W.  S.  Bomigh  and  S.  N.  Wood^  for  defendant 
in  error. 

•  To  Mune  effect.  Askew  r.  BaU  County  (54  Ala.  689),  95  Am.  Rep.  780;  Brakam ▼. 
^mndt  OOufUy  (54  Mist.  368),  86  Am.  Rep.  858. 
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HoBTONy  Ch.  J.  The  principal  question  presented  is,  whether  a 
township  in  this  State  is  liable  for  injaries  caused  by  unsafe  or 
defective  highways?  In  the  absence  of  an  express  statute  imposing 
the  liability,  the  authorities  uniformly  hold  thav  organizations  such 
u  counties,  townships,  school  districts,  road  districts  and  the  like, 
ihongh  possessing  corporate  capacity  and  power  to  levy  taxes  and 
raise  money,  have  been  considered  not  to  be  liable  for  neglect  of 
public  duty.  The  theory  of  these  various  decisions  is,  in  effect,  that 
such  organizations,  though  corporations,  exist  as  such  only  for  the 
purposes  of  the  general  political  government  of  the  State;  that  all 
the  powers  with  which  they  are  intrusted  are  the  powers  of  the 
State,  and  all  the  duties  with  which  they  are  charged  are  the  duties 
of  the  State ;  that  in  the  performance  of  governmental  duties  the 
sovereign  power  is  not  amenable  to  individuals,  and  therefore,  these 
organizations  are  not  liable  at  the  common  law  for  such  neglect,  and 
can  only  be  made  liable  by  statute.  Cooley  on  Torts,  622 ;  Dill,  on 
Mun.  Corp.,  vol.  2,  761,  763;  Town  of  WaUham  v.  Kemper^  65  HI. 
846;  &,  C.y  8  Am.  Rep.  652;  Cammrs,  of  SamiUon  Co.  v.  Jdi^hela^ 
1  Ohio  St.  109. 

As  our  State  has  not  adopted  any  statute  expressly  making  town- 
ihips  liable  for  injuries  on  highways  resulting  from  neglect  of  publio 
duty,  these  organizations  are  not,  under  the  authorities,  liable  in 
aiil  actions  for  neglect  in  that  regard. 

Counsel  for  plaintiff  in  error  cite  the  decisions  of  this  court  that 
cities  having  power  conferred  upon  them  in  reference  to  streets  and 
sidewalks,  which  in  some  respects  are  similar  to  the  powers  granted 
townships,  are  liable  for  injuries  resulting  from  failure  to  keep  their 
streets  and  sidewalks  in  safe  condition,  and  assert,  that  logically,  the 
same  doctrine  should  be  applied  to  townships.  Counsel  fail  to  note 
the  distinction  between  municipal  corporations  proper  and  qua^ 
corporations.  This  distinction  is  pointed  out  and  commented  on  in 
Beach  v.  I^eahy^  11  Kas.  23.  Cities,  towns  and  villages  are  muni- 
cipal corporations  proper,  while  counties,  townships,  school  districts 
and  road  districts  are  quaH  corporations.  The  difference  between 
these  two  classes  of  corporations  is  well  established,  and  a  principle 
ap)>licable  to  the  one  class  is  not  necessarily  applicable  to  the  other. 

The  order  and  judgment  of  the  district  court  will  therefore  be 
affirmed. 

All  the  justices  concurring. 
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(St  Kant.  994.) 

Bit&mpiian — hamestectd'^ffriit-fnilL 

A  pablio  grist-mill,  adjoining  the  owner's  farm,  but  not  endoaed  with  tl»  IiboI 
a  part  of  the  homestead  for  purposes  of  exemption. 

INJUNCTION  to  restrain  the  sale  of  a  homestead.    The  opinion 
states  the  facts.    The  plaintiff  had  judgment  below. 

Chas.  Jl  Peokham  and  R.  H.  NichoU^  for  plaintiff  in  error. 

WXL  A  Broadheddy  for  defendant  in  error. 

Brewer,  J.  The  petition  in  eiTor  and  accompanying  transcript 
in  this  case  shows,  that  at  the  September  teim,  1876,  of  the  district 
oonrt  of  Chautauqua  county,  the  plaintiff  herein  (IVIoariqnaod) 
recovered  a  judgment  for  $654  against  the  defendant  Hart,  in  an 
action  founded  upon  an  alleged  tort;  that  on  or  about  January  lOth, 
1877,  a  general  execution  was  issued  out  of  said  court  to  collect  said 
judgment,  directed  and  delivered  to  the  sheriff  of  said  county,  who, 
on  the  same  day,  being  unable  to  find  goods  and  chattels  of  sai^ 
Hart,  and  so  indorsing  on  said  execution,  levied  the  same  upon  one 
and  one  hundred  and  twenty-nine  one  hundred  and  sixtieths  acres 
of  land  situated  in  said  county,  and  caused  the  same  to  be  apprai^^ 
and  advertised  for  sale,  to  satisfy  said  judgment  and  costs;  that  said 
defendant  Hart,  prior  to  the  first  day  of  the  term  of  court  at  which 
said  judgment  was  rendered,  and  from  that  time  until  the  said  levy, 
was  the  owner  of  said  land  in  fee  simple  absolute;  that  saiJ  one 
and  one  hundred  and  twenty-nine  one  hundred  and  sixtieths  acres 
formed  a  portion  of  a  tract  of  112  acres  (not  within  the  corporate 
limits  of  any  town  or  city),  upon  which  Hart  resided  with  his  family 
during  all  the  period  aforesaid  —  he  being  the  head  of  a  family  and 
entitled  to  the  benefit  of  the  homestead  exemption  laws  of  the  State; 
that  all  of  said  n2-acre  tract  of  land,  except  the  one  and  one  hun- 
dred and  twenty-nine  one  hundred  and  sixtieths  acres  so  levied  npon 
as  aforesaid,  was  farming  land,  and  used  by  Hart  for  farming  ptl^ 
poses;  that  the  one  and  one  hundred  and  twenty-nine  one  hundred 
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and  sixtieths  acres  so  levied  upon  were,  daring  all  the  period  afore* 
laid,  exclusively  occupied  and  used  as  the  site  of  a  public  grist- 
mill,  such  mill  and  its  proper  appurtenances  being  located  and  in 
operation  thereon  ;  that  no  farm  buildings  or  other  proper  farm 
appurtenances  were  on  said  tract  so  levied  upon,  nor  did  Ilart  with 
his  family  actually  reside  thereon  during  said  period,  but  they  did 
reside  upon  another  portion  of  said  112-acre  tract. 

After  such  levy,  and  prior  to  the  day  of  sale,  Hart  filed  in  the 
district  court  aforesaid  a  petition  for  an  injunction  against  said 
Moriqnand  and  said  sheriff,  claiming  said  entire  tract  of  112  acres, 
and  all  improvements  thereon,  as  his  homestead,  and  exempt  from 
sale  apon  execution;  that  the  proceedings  aforesaid  were  creating  a 
cload  upon  his  title;  and  asking  that  such  levy  and  intended  sale, 
and  all  attempts  to  subject  said  land  to  the  payment  of  said  judg- 
ment be  perpetually  enjoined.  A  temporary  injunction  was  allowed 
upon  this  petition,  and  the  proceedings  were  stayed.  Defendants 
in  said  cause,  by  duly  verified  answer,  set  up  the  foregoing  state  of 
facts,  to  which  plaintiff  demurred  generally.  At  the  March  term, 
1877,  of  the  district  court,  said  demurrer  was  sustained,  and  judg- 
ment rendered  thereon,  making  said  injunction  perpetual,  and  against 
defendants  for  costs;  to  which  Moriquand,  defendant  below,  and 
plaintiff  in  this  court,  duly  excepted.  This  cause  is  brought  here  to 
reverse  said  last-named  order  and  judgment  of  the  district  court. 

We  think  the  petition  in  error  must  be  sustained.  We  had 
occasion  in  the  recent  case  of  Ashton  v.  IngUy  20  Kas.  670;  aS^.  C,^ 
27  Am.  Rep.  197,  to  examine  this  question  of  exemption  in  relation 
to  the  use  put  upon  and  the  manner  of  occupation  of  premises 
claimed  to  be  exempt,  and  any  extended  discussion  of  the  question 
will  therefore  be  unnecessary  in  the  present  case.  Counsel  would 
distinguish  this  case  from  that,  in  the  fact  that  in  that  case  the  por- 
tion of  the  premises  held  not  exempt  was  leased  to  tenants,  and  that 
therefore  the  owner  had  no  occupation  and  no  right  of  occupation, 
having  transferred  away  both,  while  in  this  the  premises  levied  upon 
were  in  the  actual  occupation  of  the  owner.  Instead  of  leasing  the 
mill  to  others  he  was  running  it  himself.  He  therefore,  In  the 
language  of  the  Constitution,  both  owned  and  occupied.  Ther^n 
Uj  of  course,  a  difference  between  the  cases  as  there  is  a  differ* 
ence  in  the  use  to  which  the  disputed  premises  were  put,  but  this 
difference  is  not  such  as  to  remove  this  case  out  of  the  rule  laid 
down  in  that.  It  was  then  conceded  that  there  might  be  a  con* 
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Btractive  occapancy,  and  it  had  previously  been  held,  in  Stxon  t. 
Charge^  ISKas.  258,  that  the  mere  fact  that  premises  are  leased 
does  not  necessarily  destroy  the  homestead  exemption;  but  the  idea, 
as  expressed,  was  that  the  use  wan  such  as  to  disconnect  that  portion 
of  the  premises  from  the  homestead.  As  said  in  the  opinion:  ''In 
order  that  anythin<^  shall  be  a  part  of  the  homestead,  it  roust  not 
only  be  connected  therewith  as  one  piece  of  land  is  connected  with 
another  to  which  it  adjoins,  but  it  must  also  be  used  in  connection 
therewith,  as  a  part  thei'eof.  In  legal  phi*ase,  it  must  be  appurtenant 
thereto.'*  So  in  the  case  at  bar,  the  mill  was  not  used  in  connect'iDn 
with,  and  as  a  part  of,  the  homestead.  If  it  had  stood  a  mile  away 
from  the  defendant's  farm,  and  been  used  exactly  as  it  was  used,  no 
one  would  for  a  moment  think  of  calling  it  a  part  of  the  homestead. 
The  fact  that  it  is  adjacent,  and  that  the  ground  covered  by  it, 
^.ogether  with  the  farm,  does  not  exceed  100  acres,  does  not  change 
the  character  of  the  use.  "  Homestead  "  and  "  residence  "  are  the 
words  of  primary  significance  in  that  section  of  the  Constitution 
granting  and  defining  the  exemption.  Area  is  subordinate  and  a 
mere  limitation.  The  exemption  is  not  of  so  much  ground  upon 
which  is  a  homestead,  but  a  homestead  to  such  an  extent.  It  may 
be  that  a  man  may  reside  with  his  family  in  his  store-building,  or  his 
brewery,  or  mill,  and  then  hold  the  entire  building  exempt  as  his 
homestead;  but  this  is  no  such  case,  and  it  will  be  time  enough  to 
pass  upon  such  a  question  when  it  arises.  Here,  the  defendant  had 
his  residence  in  a  separate  and  independent  building  away  from  his 
mill,  and  that  was  his  homestead.  With  it  passed,  as  appurtenant 
thereto,  his  farm,  but  not  his  mill.  The  claim  in  the  petition  was, 
that  the  mill  was  exempt  as  a  part  of  the  farm,  but  this  clearly 
cannot  be.  It  was  a  public  grist-mill.  The  running  of  it  was  an 
independent  business,  and  not  a  part  of  the  operation  and  manage- 
ment of  the  farm.  Whether  he  could,  if  he  had  no  farm,  claim 
his  mill  as  exempt,  need  not  be  decided.  It  would  seem,  from  the 
leading  case  cited  in  counsel's  brief,  and  in  the  opinion  in  Ash 
ton  V.  Itiffle,  and  in  that  of  Greeley  v.  Scotty  2  Woods,  657,  that  such 
would  be  the  decision  under  the  Florida  Constitution;  but  there  ii 
this  difference  between  the  language  of  the  two  Constitutions:  That 
of  Florida  (ait.  9,  g  1)  reads,  *'  a  homestead  to  the  extent  of  160  acres 
ci  land,"  etc.;  ours,  '*  a  homestead  to  the  extent  of  160  acres  of  fann- 
ing land,"  etc.  Whether  the  word  "  farming  "is  to  be  considered  a 
limitation  to  the  actual  use,  so  that  only  that  portion  of  the  adjacent 
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100  acres  whiob  b  actually  used  for  farming  purposes  shall  be  exempt, 
or  as  simply  descriptive  of  land  outside  the  limits  of  a  town  or  city, 
or  as  meaning  land  which  is  susceptible  of  cultivation  and  may  be 
ued  for  farming  purposes,  and  has  not  already  been  put  to  other 
uses,  is  a  question  whose  determination  may  become  important  in 
lorae  cases,  and  would  help  in  the  solution  of  the  inquiry  just  pre- 
lentei  We  shall  not  stop  to  consider  it  now.  All  we  now  decide 
is,  that  the  farmer  may  not  hold  as  exempt  his  mill  in  addition  to 
hbfarm. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  oaae 
rsmanded  with  instructions  to  overrule  the  demurrer. 

AH  the  justioea  concurring. 


ITAWMAa  CXNTIUL  RaILWAT  CoMPANT  T.  FRSBDOCOira. 

(SS  Kaim.  086.) 

—  A|/toMl  if^fwnd  iohUe  playtnff  on  railtoa^  ium4aN0 — eowMbuiOfjf 

negUffenee. 

A  boy,  twelve  years  of  age,  was  injured  while  playing  on  a  railway  turn-table, 
left  unlocked  and  unguarded,  in  an  open  prairie,  where  persons  frequently 
paned.  Bdd,  that  the  questions  of  negligence  and  contributory  negligence 
were  for  the  jury.    (See  note,  p.  206.) 

ACTION  for  personal  injuries.    The  opinion  states  the  faoti.    The 
plaintiff  had  judgment  below* 

K  lkSKng»y  for  plaintiff  in  erron 

Imeien  Bakery  for  defendant  in  error. 

VAUmriKS,  J.  This  is  the  second  time  that  this  case  has  been  to 
thb  court  (18  Kas.  34.)  The  first  judgment  rendered  in  the  case 
(which  judgment  was  in  favor  of  Fitzsimmons,  and  against  the 
railway  company  for  |3,000  and  costs),  was  reversed  by  this  court, 
and  the  cause  remanded  to  the  district  court  for  further  proceedings. 
Or  its  return  to  the  district  court  ic  was  again  tried;  and  this  time 
it  was  tried  in  accordance  with  the  expressed  views  of  the  Supreme 
Court  stated  in  its  opinion.    This  second  trial  resulted  in  a  judg- 
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ment  in  favor  of  Fitzsimmons,  and  against  the  railway  company  fo» 
$500  and  costs;  and,  considering^  that  the  plaintiff,  Fitzsimmons,  lo«t 
a  leg  and  about  four  months'  time  in  being  cured,  and  suffered 
much,  and  paid  $100  doctor's  bill,  the  amount  of  the  judgment  8eem» 
not  to  be  excessive;  provided,  of  course,  that  the  railway  company 
is  liable  for  the  plaintiff's  injuries.  But  the  railway  company  claiiiii 
that  it  is  not  liable  for  such  injuries;  and  it  again  brings  the  case  U> 
this  court,  and  now  asks  that  this  second  judgment  shall  also  be 
reversed.  The  plaintiff's  injuries  were  caused  by  the  revolving  of  a 
turn-table,  belonging  to  the  defendant  railway  company;  but  the 
defendant  claims  that  it  is  not  liable  for  such  injuries  —  (1)  becanse 
it  had  nothing  to  do  with  the  said  turn-table,  or  with  the  operatioi* 
of  the  railway  to  which  the  turn-table  belonged;  (2)  because  even  if 
it  had  anything  to  do  with  said  turn-table,  still  it  was  not  guilty 
of  any  negligence  in  connection  therewith;  and  (3)  because  the 
plaintiff  was  himself  guilty  of  contributoiy  negligence.  The  que* 
tions,  however,  whether  the  defendant  had  anything  to  do  with 
said  turn-table,  whether  the  defendant  was  guilty  of  negligence,  an«l 
whether  the  plaintiff  was  guilty  of  contributory  negligenoe,  were, 
upon  the  evidence  introduced  in  this  case,  all  questions  of  fact, 
which  were  properly  submitted  to  the  jury,  and  upon  which  the 
jury  found  against  the  defendant,  and  the  verdict  of  the  jury  was 
sustained  by  the  court  below.  There  was  evidence  introduced  tend- 
ing to  prove  each  side  of  these  questions.  This  would  seem  to  be 
an  end  of  the  controversy,  as  this  court  cannot  ordinarily  review  the 
findings  of  the  court  below,  or  the  verdict  of  the  jury  upon  mere 
questions  of  fact.  But  we  shall  briefly  review  the  facts,  as  the  plain- 
tiff in  error  (defendant  below)  seems  to  think  that  there  is  a  ques- 
tion of  law  somewhere  lurking  in  the  case,  which  may  possibly  be 
reviewed  by  this  court.  The  facts  of  the  case  are  pretty  fully  stateJ 
in  18  Kas.  pp.  35,  36,  but  we  shall  have  occasion  to  restate  some  ol 
them,  and  to  state  others,  in  our  discussion  of  the  case. 

[Omitting  the  first  question.] 

II.  Was  the  railway  company  negligent?  This  question  was  als* 
fairly  submitted  to  the  jury,  and  the  jury  found  against  the  defend- 
ant. It  would  seem  from  the  evidence  that  the  turn-table  was  a 
dangerous  machine  for  boys  to  use,  and  yet  that  it  was  easily  moved 
by  boys,  easily  turned  or  revolved  upon  its  axis,  and  that  it  was  of 
that  alluring  character  which  would  naturally  invite  boys  to  use  it 
and  to  play  upon  it.     It  was  situated  within  less  than  half  a  mile 
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from  Leavenworth,  a  popnlons  city,  in  an  open  prairie,  where  the 
cattle  of  citizens  roanied  and  grazed,  where  persons  frequently  passed 
and  repaased,  and  where  boys  oilen  played,  and  yet  it  was  left  with* 
hut  locks  or  fastenings,  and  without  being  watched  or  guarded,' or 
«ven  fenced  in.  That  it  would  naturally  attract  boys  and  induce 
ihera  to  ride  upon  it,  all  men  ought  to  know.  Everybody  knows 
that  by  nature  and  by  instinct  boys  love  to  ride,  and  love  to  move 
by  other  means  than  their  own  locomotion.  They  will  cling  to  the 
hind  ends  of  moving  wagons,  ride  upon  swings  and  swinging  gates, 
»lide  upon  cellar  doors  and  the  rails  of  stair-cases,  pull  sleds  up  liill 
10  order  to  ride  down  upon  them  on  the  snow,  and  even  pay  to  vide 
ipoD  imitation  horses  and  imitation  chariots  swung  around  in  a 
circle  by  means  of  steam  or  horse  power.  This  last  is  very  much 
like  riding  around  in  a  circle  upon  a  turn-table  Now,  everybody 
knowing  the  nature  and  the  instincts  common  to  all  boys,  must  act 
accordingly.  No  person  has  a  right  to  leave,  even  on  his  own  land, 
dangerous  machinery  calculated  to  attract  and  entice  boys  to  it, 
there  to  be  injured,  unless  he  first  take  proper  steps  to  guard  against 
all  danger;  and  any  person  who  thus  does  leave  dangerous  machinery 
exposed,  without  first  providing  against  all  danger,  is  guilty  of 
negligence.  It  is  a  violation  of  that  beneficent  maxim  sic  utere  tuo 
«f  alienvm  non  IcBdas,  It  is  true  that  the  boys  in  such  cases  are 
techiiieally  trespassers.  But  even  trespassers  have  rights  which  can- 
not be  ignored,  as  numerous  cases  which  we  might  cite  would  show. 
But  see  particularly  the  cases  of  Railroad  Co.  v.  Stoxity  1 7  Wall. 
«57,  and  Keff'e  v.  M.  and  St.  P.  Ely.  Co,,  21  Minn.  207;  S.  (7.,  18 
Am.  Rep.  893,  which  are  turn-table  cases. 

111.  Was  the  plaintiff  guilty  of  contributory  negligence  ?  This 
<|iiestion  was  also  fairly  submitted  to  the  jury,  and  they  found 
against  the  defendant  and  in  favor  of  the  plaintiff.  The  plaintiff 
was  a  boy  a  little  over  twelve  years  old,  and  from  his  own  testimony, 
we  should  think  was  not  a  very  bright  boy,  even  for  that  age.  He 
was  bom  in  Ireland,  and  his  father  was  a  common  day  laborer.  On 
the  day  on  which  the  accident  occurred,  the  boy  went  to  hunt  his 
father's  cow,  and  found  her  near  the  turn-table.  He  then,  with 
other  boys  about  his  own  age,  went  to  the  turn-table.  He  had  never 
before  seen  one.  He  had  previously  been  warned  to  stay  away  from 
•.he  railroad,  and  from  the  cars,  but  had  never  been  warned  from  the 
turn-table.  There  is  some  conflict  in  the  evidence  as  to  how  he  got 
-on  the  turn-table,  and  in  what  position  he  was,  when  thereon,  and 
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when  tLe  accident  occurred,  whether  sitting,  standing  or  otherwise, 
and  whether  he  was  told  by  any  one  of  the  boys  not  to  gel  on  at 
the  time  he  did  so;  but  we  must  presume  that  the  jury  believed  such 
only  of  the  conflicting  evidence  as  was  most  favorable  to  the  plain- 
tifr.  Now,  take  this  boy,  at  his  premature  age,  with  his  limited 
knowledge  and  experience,  and  his  lowly  station  in  life,  and  probably 
it  was  intense  amusement,  almost  irresistible,  for  him  to  ride  upon 
a  turn  table;  and  probably  he  did  not  imagine  that  he  was  a  trespasser, 
or  in  the  slightest  danger.  That  plaintiff  may  recover  under  such 
circumstances,  see  RaUroad  Co.  v.  Stout^  and  Keffe  v.  Jf.  and  Sl 
P,  lUy.  Co,^  supray  and  the  authorities  therein  cited.  Much  of 
what  we  have  said  while  discussing  the  defendant's  negligence  will 
apply  here.  Boys  can  seldom  be  said  to  be  negligent  when  tbej 
merely  follow  the  irresistible  impulses  of  their  own  natures— 
instincts  common  to  all  boys.  In  many  cases  where  men,  or  boys 
approaching  manhood,  would  be  held  to  be  negligent,  younger  boys, 
and  boys  with  less  intelligence  would  not  be.  And  the  question  of 
negligence  is,  in  nearly  all  cases,  one  of  fact  for  the  jury,  whether 
the  person  charged  with  negligence  is  of  full  age  or  not. 

We  perceive  no  error  in  the  rulings  of  the  court  below,  and  there- 
fore the  judgment  will  be  affirmed. 

HoRTON,  C.  J.,  concurring.     Bbbwbb,  J.,  not  sitting  in  the  case. 

Note  bt  tbs  Rbfobtbb.  —  To  ume  effect  as  this  decisioD  is  K$tf4  y.  JT.  and  Se.  P  Sy.  0^^  S 
Minn.  SOT ;  S.  C,  18  Am.  Rep.  89S  ;  bat  eorUra :  St.  LouU^  sic.,  S.  Cb.  t.  B«U.  81  ni.  76;  A  C^  V 
Am.  Rep.  369.    See.  also,  Kerr  v.  Forgue^  54  HI.  48S ;  8.  C,  5  Am.  Rep.  146. 

or  the  caces  of  RaUroad  Co.  t.  Siout^  and  K9tf€  v.  Mand  St.  P.  Sy,  Co.^  d ted  in  the  priodpsl 
case,  the  New  York  Court  of  Appeals  remarks  o^iUr,  in  McAlpln  v.  PowtU,  70  N.  T.  1S6;  &  C 
96  Am.  Rep.  561 :  **  We  are  not  now  called  to  express  an  opinion  as  to  the  soandness  of  then 
decisions  in  such  a  case ;  and  while  we  are  not  prepared  to  uphold  them,  it  is  ennn^h  to  m,j 
that  the  facts  are  by  no  means  analogons."    See,  also,  note  to  that  ca^e,  96  Am.  Rep.  56i. 

The  case  of  Wood  v.  Independent  School  Dietrict  qf  Mitchell,  44  Iowa,  tt,  inyolves  the  qoestioa 
of  neglff^ence  amounting  to  nnit«aace.  There,  a  party  who  had  contracted  with  the  defendsst 
for  drilling  a  well  in  the  school-hoase  grounds,  left  his  drilling  machine  anlockad  and  nngnarded, 
and  in  his  absence  one  of  the  school  children  was  injured  while  playing  with  it.  It  was  held, 
in  an  action  by  the  child,  that  the  danger  arose  not  from  the  character  of  the  work  but  from  die 
machinery  used,  and  accordingly  the  defendant  was  not  liable  for  the  negligence  of  its  0(Mh 
tractor ;  and  also,  that  the  machinery,  although  dangeroas  when  thus  left  unguarded,  was  aot 
ft  nuisance,  being  properly  stationed  for  a  legitimate  purpose.  After  disposing  of  the  int 
point  the  court  said : 

''  This  brings  us  to  consider  the  only  remaining  ground  upon  which  appellant  claims  that  ths 
di&trict  is  liable,  and  that  is,  that  the  district  owned,  occupied  and  controlled  the  ground  npos 
wUch  said  Pratt  &  Moses  had  introduced  the  machinery,  and  the  said  district  suffered  it  to 
remain  there  in  its  dangerous  condition.  In  other  wordn  it  Is  claimed  that  the  district  soffcred 
ft  nuisance  to  remaiu  vwn  its  ground,  and  that  the  injury  sued  for  rebutted  therefrom. 

''  In  Church  qf  Asceneion  v.  BuekharU  8  Hill.  193,  the  walls  of  a  church  ediflea  belongtag  to 
the  plaintiff  in  error,  were  negligently  permitted  to  stand  after  the  rest  of  the  botld1ii| 
had  boen  destroyed  by  Are,  and  a  part  of  the  wall  afterwards  fell  upon  a  pervon  while 
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itef  tte  ttfeet.  It  was  held  that  the  oorporatloa  wafl  liable  to  respond  in  damages  for  the 
t^joj.  This  ease  is  relied  upon  by  the  appellant,  bat  to  onr  mind  there  U  a  substantial  Uiffer- 
snee  between  it  and  the  ca«e  at  bar.  The  machinery  was  neceesarr  for  the  prosecution  of  the 
vork.  It  is  not  daimed  that  It  was  made  unnecessarily  danj^ronn  in  its  construction  or  that 
itwss  more  dangerons  than  many  other  pieces  of  machinery,  or  tools  or  Implements,  when 
meddled  witL  by  children.  We  are  not  prepared  to  hold  that  every  person  liavlns;  upon  his 
premises  machinery,  tools  or  implements  which  would  be  dangerous  playthings  for  children, 
nd  in  their  nature  affording  special  temptatlonn  to  children  to  play  with  them,  is  nnder  ohllfira- 
tlontogQard  them  in  order  to  protect  himself  from  liability  for  injuries  to  children  received 
while  playing  with  them,  although  the  children  were  rightfully  on  his  premise*.  It  would  be 
Improper  to  burden  the  mechanical  Industries  of  the  country  by  such  a  rule.  Withont  holdinqr. 
therefore,  tliat  there  may  not  be  pieces  of  machinery  so  p<-culiarly  dangerous,  that  a  right  of 
■cdoo  would  exist  at  common  law  for  injuries  received  from  them  if  left  unguarded,  we  do  nut 
thick  the  drilling  machine  in  question  is  such  machinery :  at  all  events  we  cannot  regard  it  as 
10  peeulisrly  dangerous  that  an  employer  shonld  be  made  liable  for  the  negligence,  if  any,  of  a 
oootractor  in  leaving  the  machinery  unguarded,  the  same  being  in  use  apon  the  employer's 
premtses  in  the  prosecution  of  a  lawful  work. 

"The  appellant  claims  that  there  was  a  public  doty  resting  upon  the  district,  and  that  Its  lia- 
bility arises  out  of  that  fact  When,  however,  It  is  conceded  that  the  children  were  rightfully 
ipoo  the  premises,  the  appellant  can  properly  cUIm  nothing  more  as  a  ground  of  the  district's 
duty.  It  cannot  be  greater  than  that  of  a  person  maintaining  a  private  school  under  clrcum- 
•tsoecs  similar  In  other  respects.** 

Another  turn-table  ease  is  Kdont  v.  St,  Loui$  and  iftm  Mountain  B.  S.  Cb,^  65  Mo.  599.  There 
the  ehOd  was  killed,  and  the  action  was  brought  by  his  parents.  An  Instruction  to  the  Jury  to 
And  for  plalntlflh,  if  they  **  believe  fh>m  the  evidence  that  plalntiflh  negligently  permitted  their 
ioa  to  wandtf  from  his  home  and  to  go  upon  the  turn-table  of  defendant,  and  that  the  soj  was 
killed  by  said  turn-table,  and  that  he  was  so  young  and  inexperienced  as  not  to  possess  suffi* 
dent  judgment  to  warn  him  of  the  danger  of  the  place  or  character  of  the  machinery,  and  that 
he  was  killed  by  negligence  and  carelessness  of  defendant  in  not  properly  gnarding  and  proteo 
iBgi^d  turn-table  and  keeping  children  from  playing  on  the  same,**  was  held  to  bo  clea:ljf 
crrooeoos ;  but  it  was  also  held  that  the  court  would  not,  because  of  said  Instruction,  reverse 
ttie  jadgment  where  there  was  no  evidence  whatever  that  plaintiffs  ever  assented  to  or  approved 
of  their  child  going  on  the  turn-table,  but  on  the  contrary,  they  prohibited  his  so  doing.  Tho 
conn  said:  **This  instruction  seems  to  have  been  based  upon  certain  remarks  of  Mr.  Justice 
HcBT  in  the  ease  of  Sailroad  v.  Stout,  17  Wall.  557,  where  the  boy  Injured,  who  was  six  years 
old.  WM  the  plalntil^  and  the  defense  disclaimed  any  defense  resting  on  the  ground  that  plain- 
tiff *s  parents  were  negligent,  or  that  the  plaintiff  vnis  n^llgent  as  he  was  only  six  years  old. 
Bot  in  the  present  case  the  boy  was  killed  and  his  father  and  mother  are  the  plaintiffs.  To  say 
tliat  if  they  negligently  allowed  their  son  to  go  and  play  on  the  turn-table  it  would  be  no  contribu- 
tory negllgenoe  would  be  going  further  than  the  decided  cases,  either  here  or  elsewhere, 
antborixe.  It  would  be  equivalent  to  saying  that  if  they  sent  their  boy.  and  encouraged  him  to 
resort  to  this  machine  as  a  play  ground,  they  would  still  be  entitled  to  recover,  notwithstanding 
their  negligence,  because  the  machine  was,  through  the  negligence  of  the  railroad  company, 
left  so  that  it  could  be  used  by  children  for  such  purposes ;  and  thus  the  plalntlflb  would  be 
sOowed  to  recover  for  their  own  negligence,  without  which  the  accident  could  not  have  hap- 
pened. In  the  case  of  the  BaUroad  v.  Stout  the  child  was  not  killed  but  crippled,  and  he  was 
the  plautiff  and  not  his  parents,  and  it  was  conceded  that  there  was  no  negligence  on  the  part 
ef  the  parenti,  and  that  as  the  child  was  only  six  yean  none  could  be  predicated  of  the  child, 
sad  therefore,  the  only  question  was  as  to  the  liability  of  the  company  by  reason  of  their 
leaving  the  turn-table  unlocked.  The  cases  are  materially  different  In  this  respect,  and  It  Ii 
etraags  thai  the  third  InstmcUon  was  asked  and  js^ven,  especially  In  view  of  the  testimony 
vhidi  had  no  tendency  wtiatever  to  establish  any  such  negligence  on  the  part  of  the  plaintiffs. 
There  was  not  a  particle  of  evidence  that  the  father  permitted  his  son  to  go  on  this  torn-tabla 
Th^  only  testimony  on  the  subject  was  the  evidence  of  the  father,  and  he  stated  that  he  warned 
sad  ordered  an  older  brother  of  the  boy  killed  not  to  go  on  this  turn-table  in  the  presence  of  thi 
yooagcr  boy  who  waa  killed,  and  of  couree,  such  advice  or  direction  was  equivalent  to  a  piohip 
Mtlon  to  the  younger  son  ** 
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The  prineipAl  case  finds  support  In  ffydrauHe  Wntrki  Ob.  r.  Orr,  83  Penn.  St.  831  Ths  scttoi 
was  broaipht  by  the  parents  of  the  child  who  was  killed  and  who  was  six  yean  old.  The  fscy 
appear  in  the  opinion  which  is  as  follows : 

**  It  is  true  that  where  no  duty  is  owed  no  liability  arises.  If  therefore,  one  learss  a  stick  of 
timber  standini;  upright  against  his  wall  or  an  open  pit  in  his  private  yard  to  which  others  hare 
not  access  and  a  person  etraye  in  withoat  invitation,  or  comes  In  without  right,  and  polls  dotrn 
the  timber  npon  himself  or  falls  into  the  pit,  he  can  have  no  action  against  the  owner  of  tb« 
yard  for  the  alleged  negligence.  He  had  no  bafiness  there  and  the  owner  owed  him  no  du'r 
Bat  it  has  been  often  said  doties  arise  ont  of  circnmstances.  Hence,  where  the  owner  b«« 
reason  to  apprehend  danger  owing  to  the  pecaliar  sitoation  of  his  property  and  its  openueaa  w 
cccident  the  rale  will  vary.  The  question  then  becomes  one  for  a  Jury  to  be  determined  op«)u 
all  its  facts  of  the  probability  of  danger  and  the  grossness  of  the  act  of  imputed  negligence. 
Bach  was  the  natare  of  this  case.  This  bailding  wras  a  factory  in  which  several  kinds  of  b.i*<- 
ness  were  carried  on  in  different  stories  reqniring  the  use  of  a  hoisting  apparatus  above  and  m 
Inclined  plane  below  for  the  easy  carriage  of  heavy  articles,  machlner}*,  etc,  into  and  ont  of  tl" 
factory.  These  appliances  were  approached  by  means  of  a  private  opening  or  cartway  ehnt  in 
by  a  gate,  which  their  use  required  to  be  often  opened  for  the  ingress  of  wagous  and  h^uU 
engaged  in  the  business.  The  gate  and  passageway  opened  ont  upon  a  public  and  much  fnr 
quented  street  where  persons  were  passing  and  children  playing.  Unlike  an  ordinary  printie 
ftlley  this  passage  was  often  open,  and  therefore,  liable  to  the  incursions  of  ehlldreo,  and  evc& 
grown  persons,  from  thoughtlessness,  accident  or  cariosity.  Now,  the  inclined  way  which  •!. . 
the  injury  was  a  dangerous  trap.  It  was  a  heavy  platform  weighing  eight  or  nine  hondred 
pounds,  attached  by  hinges  within  eighteen  or  twenty  inches  of  the  wall,  and  when  lowered  it 
fell  across  the  cartway.  When  not  lowered  it  stood  upright  against  the  wall,  leaning  «o  liiii* 
beyond  the  center  of  gravity  that  a  jar  or  a  slight  pull  would  cause  it  to  fkll  forward.  Its  f«U.  in 
this  invMince,  caught  foar  children  beneath  it,  one  had  his  back  broken,  another  his  hicdi 
niAshed  nnd  two  escaped  under  the  cavity.  It  was  held  up  by  no  hook  or  other  fastening  ba: 
merely  reeved  by  itt:  own  slight  weight  beyond  the  equipoise,  ready,  therefore,  to  catch  chiM''«9 
like  micu  beneath  a  deadfall.  When  wagons  passed  It  was  often  held  up  by  hand,  and  a  wirn*^ 
MW  It  fMl  against  the  wheels.  Now,  can  it  be  righteously  said  that  the  owner  of  sach  a  dtnc^r- 
ous  trap  held  by  no  fastening,  so  liable  to  drop,  so  near  a  public  thoroughfare,  so  often  open 
and  exposed  to  the  entries  of  persons  on  business,  by  accident  or  from  cariosity,  owes  co  duty  tJ 
those  who  will  be  probably  there?  The  common  feeling  of  mankind,  as  well  as  the  maxiio  tk 
utere  tun^  ut  alienum  rum  Uxdcu^  most  say  this  cannot  be  true,  that  this  spot  Is  not  so  private  ted 
secluded  as  that  a  man  may  keep  dangerous  pits  or  deadfklls  there  without  a  breach  of  doir  m 
society.  On  the  contrary,  the  mind,  impelled  by  the  Instincts  of  the  heart,  sees  at  once  ibat  in 
such  a  place,  and  under  these  clrcnmstAnces,  he  had  good  reason  to  expect  that  one  dayoro:ber 
eome  one,  probably  a  thoughtless  boy,  in  the  buoyancy  of  play,  would  be  led  there,  and  iojur/ 
would  follow— especially,  too,  when  prompted  by  knowledge  that  a  fastening  was  neednl. 
Perhaps  the  best  monitor  in  such  a  case  is  the  conscience  of  one  who  feels,  in  his  dreadfai 
recollection,  the  crushing  sense  that  he  had  left  such  an  engine  of  ill  to  take  the  life  of  an  iooo- 
cent  child.  Such,  too,  is  the  humanity  of  the  law,  that  one  may  not  Jnatiflably,  or  erca 
czcusAbly,  place  a  dangerous  pit-fall,  a  wolf-trap  or  a  spring-gun,  purposely  to  catch  and  inj  m 
even  willful  trespassers  poaching  upon  his  gi-uunds.  The  common  feeling  of  mankind,  gvidei 
by  the  second  branch  of  the  great  law  of  love,  and  the  common  sense  of  jurors,  mast  be  "tK  <> 
such  a  case,  to  pronounce  upon  the  facts.  We  see  no  error,  therefore,  in  submitting  this  cafe, 
on  its  facts,  to  the  verdict  of  a  jury.  The  verdict,  when  approved  by  the  court,  must  be  per* 
mitted  to  stand ;  for  we  take  It  no  judge  who  sees  manifest  iujnstico  done  by  the  verdict  wi'J 
permit  It  to  stand.  An  upright  judge  does  his  duty  quite  as  well  when  he  strikes  down  a  f«^M 
and  unjui^t  verdict,  as  when  he  approves  of  that  which  he  cannot  condemn.** 

Pazson,  J.,  dissented.  • 

In  some  respects  the  case  of  Lan«  v.  AUarUie  Works,  107  Mass.  104.  resembloo  the  prindps* 
ca^e.  although  the  accident  was  in  a  public  street.  'I'here  was  an  ord^ianoe  prohibition  tbt 
standing  of  trucks  In  any  street  more  than  five  minutes  at  a  time  without  a  proper  person  to 
take  care  of  them,  or  more  than  twenty  mlnnles  at  a  time  in  any  case.  The  defendant,  aa  uoa* 
fmnder,  between  3  and  4  o^clock  in  the  afternoon,  put  in  the  street  in  front  of  hlsfocn-irj, 
where  he  knew  that  children  were  accustomed  to  play,  a  truck,  with  a  hot  iron  aaii^i- 
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«rig|iiB|r900poands  upon  It,  with  the  intention  of  leaving  It  there  orer  nfght  Three  honn 
hicr.  two  diUdren,  one  of  them  eeven  yean  and  three  months  old,  and  the  other  eight  yem 
flU.  were  paeaing  along  the  street  on  their  way  home,  when  a  third  boy,  J.  8.,  twelve  years  old, 
HOC  ta  their  company,  called  to  them  to  come  over  and  see  him  move  the  truck.  They  stopped 
to  fee  him :  and  within  half  a  minnte  afterwards,  npon  his  moving  the  tongne  of  the  track 
•Ugbtly,  the  casting  rolled  off  and  fell  on  the  you  nger  boy  and  injured  him.  The  casting  was  not 
triced  npon  the  track,  and  was  of  snch  a  shape  as  to  roll  off  easily.  The  wheels  of  the  track 
were  sot  trigged ;  and  when  it  was  pat  In  the  street  its  tongne  was  so  pieced  that  a  slight 
Bigreinent  of  it  was  saffldent  to  displace  the  casting.  When  the  t  wo  boys  f(topped,.they  f^tood  at 
tnt  between  the  track  and  the  foundry,  which  adjoined  the  street ;  and  It  was  by  the  direction 
9f  bis  companion  that  the  one  who  was  Injnred  left  that  position  and  went  Into  the  carriageway 
00  the  otiier  aide  of  the  track,  where  the  casting  fell  on  him.  Hdd^  in  an  action  by  this  boy  for 
bis  injary,  tliat  the  qoeetlons  of  the  plaintiff *s  care  and  the  defendant's  n^ligenco  were  for  the 
Jery ;  as  alto  the  qnestion  whether  the  plaintiff  participated  in  the  wrongful  conduct  of  the  boy 
who  moved  the  track ;  and  that  if  the  defendant  viras  negligent  In  leaving  the  track  in  the 
itreet.  or  leaving  it  inaecore,  and  the  (Hxurrence  by  which  the  injury  was  received  was  one 
which  might  have  rea»onably  been  apprehended  as  the  result  of  such  negligence,  and  in  fact 
tJieresalt  thereof,  and  the  plaintiff  n^ed  due  care,  the  wrongfal  conduct  of  the  boy  who  moved 
the  track  would  not  relieve  the  defendant  from  liability,  although  it  contributed  to  the  result. 
Oa  as  appeal  after  a  seeond  trial  in  this  case  (111  Mass.  188),  the  defendants  requested  a  raling 
ttiat  if  the  plaintiff  Joined  with  J.  S.  In  the  common  object  of  meddling  with  the  track,  crossed 
theatiwet  on  hla  Invitation  for  that  pnrpoee,  and  stood  by  to  enooarage  and  aid  him,  although 
he  did  not  take  hold  of  the  track,  he  was  a  participator  with  J.  S.  The  Judge,  after  reading  the 
reqacst  to  the  jory,  raled  that  if  the  plaintiff  took  an  active  participation  In  the  acts  of  J.  S., 
or  went  there  aa  a  joint  actor,  for  the  purpose  of  encouraging  him,  he  ooald  not  recover ;  bat  If 
IM  went  there  attracted  by  cariosity  only,  at  the  invitation  of  J.  S.,  ho  could  recover,  if  he  was 
la  the  exerdae  of  dne  care.  flSe/tf,  that  the  defendants  bad  no  ground  of  exception ;  and  that  In 
sa  oction  to  recover  for  Injnrics  caused  by  the  defendants*  negligence,  to  which  the  fault  of 
snothcr  penon  oontribnted,  the  defendants*  liability  is  not  affected  by  the  fact  that  the  fault 
of  tack  penon  vras  not  negligence,  but  voluntary  wrong-doing,  if  it  was  conduct  which  they 
shoold  have  apprehended  and  provided  against. 

la  Jfaflamry  t.  8pmo$^  15  Abb.  l>r.  [N.  8.]  819,  the  defendant  had  in  his  coal  yard  an  elevator 
worked  by  ateam,  doae  to  the  line  of  the  sidewalk,  and  during  the  intermission  of  work,  the 
■iidlaf  door  by  which  It  was  commonly  shut  off  from  the  street,  was  left  open,  and  in  the 
^wence  of  any  person  to  guard  It,  a  child,  four  years  and  a-half  old,  approached  it,  and  was 
OKI  jht  and  crashed  by  the  descending  car.  Hdd,  that  it  was  improper  to  non-suit  on  these 
teets,  bat  the  qoeatlon  of  n^llgence  should  have  been  submitted  to  the  Jury.  This  vras  an 
sctlott  by  the  adndnlstmtor  In  the  Brooklyn  City  Court.  The  court  said :  ^'  Upon  authority  and 
pricdple  It  aeema  to  me  it  might  well  have  left  to  the  Jory  whether  this  elevator,  so  situated, 
was  not  a  dangeronf  machine,  when  left  nngnarded  and  in  motion,  and  whether  the  defendant 
ihoald  not  have  antldpated  Just  snch  a  casualty  aa  did  occur,  anlese  some  precaution  was  made 
ase  of  to  Inanre  safety.**  **  It  would  have  been  quite  easy  when  no  coal  was  being  delivered, 
to  doee  the  sliding  dour,  and  thus  prevent  children  from  coming  into  dangerous  proximity  tu 
the  siachlnery ;  or  at  least  it  would  seem  to  require  some  satisfactory  explanation  uf  the  fact 
that  while  the  car  was  in  motion,  so  dose  to  the  sidewalk,  and  with  no  barrier  between,  there 
was  no  person  about  to  guard  against  acddents.** 

la  BtrywT.  OanUner,  10  Conn.  607,  the  defendant  had  set  up  a  gate  on  his  own  land,  by  the 
side  of  a  lane  tfaroogh  which  the  plaintiff,  a  child  between  six  and  seven  years  of  age,  wiih  uthor 
children,  was  aeeoatomed  to  paas  between  his  residence  and  the  highway.  In  passing  along  the 
Isae  he  put  hla  hand  on  the  gate  and  shook  it,  causing  it  to  fall  on  him  and  break  his  leg.  A 
vrrdtatfor  the  plaintiff  was  sustained.  The  court  said:  '*Tho  plaintiff  was  a  child,  without 
jidgmest  or  diacretlon,  and  it  was  submitted  to  the  Jury  to  say  whether  such  a  child  ought  to 
be  chavgeAbIa  with  fholt,  so  oa  to  defeat  his  recovery,  or  whether  the  acts  done  by  him  were  not 
rather  the  reaolt  of  childish  Instinct,  which  the  defendant  might  easily  have  foreseen.  It 
Bicht  peAapa,  hare  been  going  too  far  for  the  court  to  have  said,  as  a  matter  of  isw,  that  a 
:Lud  of  tUa  ago  ooald  not  be  ao  bUmeworthy  aa  to  excuse  the  defendant.  We  will  not  say 
viax  sach  caaes  may  not  be  Imagined,  or  may  not  sometimes  occur.    But  It  was  favorable  to  the 
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dtfendant,  and  he  cannot  complain  of  It,  that  the  age  and  condition  of  the  plaintifl;  eoancctsd 
with  the  circnmstances  of  the  case,  were  pat  to  the  Jary,  for  them  to  determine  what  degree  of 
fanlt,  if  any,  was  Imputable  to  the  defendant.  It  cannot  be  claimed  that  the  law  would  reqoLre 
the  same  acta  of  caution  and  prudence  in  a  child  aa  in  a  man." 

In  Whirlty  v.  WhiUman^  1  Head.  610,  the  defendant  owned  a  paper-mill,  the  machinerr  :f 
which  was  propelled  by  steam.  There  was  a  shaft  proceedin;;  from  the  engine-hoase  tLJJI 
extffnding  through  the  wall  of  the  mill-hou^e.  On  the  end  of  this  shaft,  some  eight  or  ^ea 
inches  outside  of  the  wall,  was  fixed  a  cog  wheel  geared  into  another  cog  wheel.  The  vhedt 
revolved  from  ten  to  twenty  inches  from  the  ground.  They  were  abont  twenty  foet  fntm  tfae 
street,  in  an  open  space,  entirely  exposed,  without  any  cover,  guard  or  enclosure.  The  wbeeli 
were  generally  in  motion.  Plaintiff  and  other  children  were  in  the  habit  of  playing  about  :be 
mill.  The  plaintiff  was  about  thrno  years  old,  and  lived  with  hisi  mother,  across  the  street  lud 
nearly  opposite  the  mill.  One  day  when  the  engineer  and  oiher  hands  were  absent  at  diaiicr. 
leaving  the  wheels  running,  the  plaintiff  was  caught  by  the  wheels  and  injured.  The  wh>c.9 
might  easily  have  been  boxed  or  enclosed,  so  as  to  have  avoided  the  danger  of  injur?'  m  iny 
one.  The  jury  found  for  the  defendant,  and  the  court  set  aside  the  verdict  as  contnrj  to  <  ri- 
deuce,  sttying:  "  We  feel  clear,  from  the  facts  proved  in  this  record,  that  the  defeodauir  «er-. 
V\\\\xy  of  negligence,  perhaps  it  might  be  said,  gross  negligence.  In  leaving  machinery  •h* 
exposed  as  ilia  I  by  possibility  it  might  be  the  cause  of  injury  to  others.**  ""In  playing  aboit 
liio  cog  wheels,  the  plaintiff  was  but  indulging  the  natural  instinct  of  a  child,  in  yielding  to  ibe 
te-niptaiion  into  which  he  was  led  by  the  n^llgence  of  the  defendant."  After  reviewing  cssm: 
**  These  cases  rest  upon  the  principle  that  the  law  Imposes  restrictions  upon  every  one,  as  v^U 
in  the  use  and  enjoyment  of  his  property,  aa  in  his  personal  actions  and  conduct,  and  thii 
though  a  man  may  do  a  lawful  thing,  yet  if  any  damage  thereby  befall  another,  he  sboald  be 
answerable  if  he  might  have  avoided  it.** 

In  UerUrcU  Branchy  etc.^  B.  Co.  v.  HeMgh^  Supreme  Court  of  Kansas,  February.  I8dQ,  whersk 
railroad  comiAny  constructs  a  certain  switch-track  667  feet  in  length  on  Its  own  land  oesra 
small  village,  making  the  grade  of  980  feet  thereof  at  the  rate  of  eighty  feet  to  the  mile,  and 
afterwards  for  several  years  operates  its  railroad  and  switch- track,  and  then  In  accordaooe  wrJi 
its  u^ual  custom  places  a  flat  car  on  said  switch-track  and  grade  and  properly  fasteni^  Ibe  was 
with  an  ordinary  hand  brake,  and  on  the  next  day  a  small  boy,  four  years  eight  monibfi  tnla 
few  days  old,  goes  to  said  car,  without  any  right  or  authority  so  to  do,  and  without  the  kaovl- 
edge  "br  consent  of  the  railroad  company,  and  not  accompanied  by  any  person,  and  dimbinf 
upon  said  car  and  unfastening  the  brake,  and  the  car  then  by  its  own  weight  moves  down  Mid 
grade,  and  the  boy  either  jumps  off  or  falls  off  in  front  of  said  car  and  is  run  over  bj  iLe^v 
and  killed ;  /uld^  that  the  company  is  not  guilty  of  any  culpable  negligence  toward  caul  ify, 
nor  liable  for  damages  on  account  of  his  death.    The  court  said :  "  Now  what  duty  did  ihe  rail- 
road company  owe  to  Charles  W.  Heuigh  which  it  did  not  properly  perform  ?    Ko  iv.it'ioD 
existpd  between  them.    He  was  not  a  passenger,  nor  an  employee,  and  had  no  business  wiir  '^« 
railroad  company  of  any  kind  or  character.    He  had  no  right  to  climb  uixju  said  car  as  be  did, 
uur  to  touch  it,  nor  even  to  go  upon  the  company*s  premises.    Technically  he  was  a  u.cre  i:i» 
passer,  and  the  company  owed  him  no  duty  except  such  as  it  owes  to  trespassers  in  geceia:.  uf 
such  as  it  owes  to  all  mankind.    We  have  heretofore  held  that  all  persons  must  use  their  pn^p- 
erty  and  conduct  their  affairs  with  reference  to  the  rights  of  all  oiher  persons  and  wiiii  refer- 
ence to  all  known  or  anticipated  surroundings,  and  that  even  trespassers  have  a  right  to  eip  <■* 
that  such  will  be  done.    Kansas^  etc.^  R.  Co.  v.  FUzitimmont^  22  Kaiis.  6^6.  69U :  Kaman,  etc.,  li.  U 
V.  Brady^  17  Kans.  880,  384.    And  we  still  adhere  to  this  doctrine.    Bnt  no  pers«>n  is  lK)iiUii  : " 
anticipate  something  which  is  not  likely  to  occur,  or  to  so  conduct  his  affairs  as  to  preveiu  •«.  i 
dents  whicli  are  not  likely  to  ever  happen.    Thiii  luis  reference  where  no  specific  duty  ex:»'N 
but  only  sadi  general  duties  as  all  mankind  owe  to  each  other.    1'hen,  in  the  light  of  the  U-rt- 
going,  wherein  was  the  railroad  company  negligent  as  towards  Charles  W.  Uenigbt    Tbc  yj^} 
and  the  defendant  in  error  say  that  it  was  in  constructing  said  steep  grade,  and  in  not  fa»t«uia« 
said  railroad  cars  ao  that  they  could  not  be  unfastened  by  boys.    But  what  apedflc  ngbt  bad 
Charles  W.  Henigh  to  say  how  said  switch  should  be  constructed  or  how  aaid  cms  sfaoe'd  bs 
fHtened  ?    None  at  all.    He  had  only  that  general  right  in  the  company*8  affairs  wUdi  All  ■i*' 
kind  poaseis  in  the  affairs  of  others.    And  that  is,  that  the  railroad  company  ahoald  ao 
their  road  and  so  fasten  theh  cars  teat  no  injury  would  be  likely  to  occur  lo  aach 
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9tn  Ukely  to  be  to  that  Tidoity.  The  iccIdeDt  that  actually  occurred  could  not  have  been  antlo> 
lpit«d.  The  cars  were  eo  well  fastened  that  bo  danger  was  possible  nuless  some  person 
dimbed  apon  the^i  and  anfastened  the  brakes ;  and  then  danger  was  almost  impossible  to  any 
ordinary  persoa.  The  cars  were  not  dangerous  machines  left  exposed  near  a  populous  cuj. 
Nor  were  they  of  that  alluring  character  to  entice  boys  to  play  upon  them ;  for  when  unfastened 
iley  woold  mcve  only  a  Tew  feet  and  then  stop.  Nor  were  they  dangerous  even  when  moviug 
to  ordinary  boys.  Certali!/  boys  from  ton  tc  sixteen  years  of  age  were  not  likely  tu  be  hurt 
b7  them.  No  one  wotild  have  anticipated  that  a  boy  less  than  five  years  of  age  would  have 
poae  to  the  cars  unaccompanied  by  any  older  person  and  have  climbed  upon  one  of  them  and 
irloosened  the  brake,  so  as  to  set  the  car  in  motion.  No  such  a  thing  ever  occirre^.  before. 
And  errtainly  no  one  conid  have  anticipated  that  a  boy  big  enough  to  do  that  won<>l  have  fallen 
uff  or  Jumped  off  in  front  of  the  car  so  that  the  car  would  have  run  over  and  killed  him.  The 
Oust  of  boys  would  have  staid  on  the  car  so  as  to  get  a  ride.  And  this  the  company  bad  a  right 
to  expect.    We  do  not  think  that  the  company  was  negligent.** 

The  latest  expression  of  the  English  courts  touching  this  topic  is  Clark  v.  Chanib^it,  L.  R., 
3  Q.  B.  Div.  sn,  which  is  also  reported  in  full,  17  Alb.  L.  J.  604,  and  which  reviews  ;he  pr'.r.cipal 
Ergiiih  cases.  The  opinion  is  therefore  valuable,  although  the  intervention  of  a  third  persot 
(<rn(lncing  the  injury  was  in  question,  as  in  Lane  v.  AUantte  Works^  mpra,  and  there  was  no 
teeition  of  infancy.  The  defendant  had  placed  in  a  private  road  adjoining  his  ground  a  hurdle 
«itb  s  chettaux  de/hw  on  the  top  In  order  to  prevent  the  public  from  looking  over  th-)  barrier  • 
ftt  athletic  sports  in  his  ground.  Some  one.  not  known,  removed  the  hurdle  to  another  epot 
vuboBt  the  defendant's  authority,  and  the  plaintiff,  passing  of  right  along  the  road  socn  after 
mrd  in  the  daric,  and  knowing  the  original  position  of  the  hurdle  but  not  that  it  was  moved, 
no  hl«  eye  against  the  eheteaux  ds/rise  and  lost  his  sight.  The  Jury,  in  an  action  fo.-  negli- 
rnoe.  held  that  the  defendant's  original  erection  of  this  hurdle  was  unauthorized  and  wrr*nf{- 
fd;  that  the  chttmnix  de/rU«  was  dangerous  to  the  safety  of  persons  ufting  the  roid,  «iid 
that  There  was  no  contributory  negligence.  They  gave  the  plaintiff  a  substantial  verUct 
BiiJ.  That  the  plaintiff's  injury  was  not  an  improbable  consequence  of  the  defendant's  ai; 
tha:  it  was  the  defendant's  duty  to  take  all  necessary  precautions,  under  the  circnustancef, 
tj  protect  persons  exercising  their  right  of  way,  and  that  the  action  was  maintainable. 
CocKBUBn.  Ch.  J.,  in  delivering  Judgment,  said :  **  The  ground  of  defense  in  point  of  law 
uken  at  the  trial  and  on  the  argument  on  the  rule  was,  that  although  if  the  injury  had 
r»«ulted  from  the  ose  of  the  ehneaux  defriu  hurdle,  as  placed  by  the  defendant  on  the 
rt'Sd,  the  d^endant,  on  the  facts  as  admit;ed  or  as  found  by  the  Jury,  might  have  been  liable, 
jet  ss  the  immediate  cause  of  the  accident  was  not  the  act  of  the  defendant  but  that  of  the 
?«non.  whoever  he  may  have  been,  who  removed  the  spiked  hurdle  from  where  the  defendant 
i^  fixed  it  and  placed  it  across  the  footway,  the  defendant  could  not  be  held  liable  for  an 
injoiy  resulting  from  the  act  of  another.  On  the  ])art  of  the  plaintiff  it  was  contended  that  as 
the  act  of  the  defendant  In  placing  a  dangerous  instrument  on  the  road  had  been  the  primary 
aase  of  the  eril  by  affording  the  occasion  for  its  being  removed  and  placed  on  the  footpath  and 
*u  cassing  the  Injnry  to  the  plaintiff,  ho  was  responsible  in  law  for  the  consequences.  Nnmur- 
Ofis  aothorities  were  cited  in  support  of  this  position."  The  court  then  review  Scott  v.  Shepherd^ 
3  Ail*.  408 ;  3  W.  Bl.  80S,  the  ''  squib  "  case ;  Dixon  v.  B«U.  6  M.  &  S.  198,  the  loaded  gun  case ; 
llott  V.  WUkm^  8  B.  &  A.  804,  the  spring-gun  case ;  Jordin  v.  Crump^  8  M.  &  W.  782,  the  dog  spear 
case,  and  continae:  **  In  lUidge  v.  OcodtPin^  S  C.  A  P.  190.  the  defendant's  cart  and  horse  were  left 
•landing  !n  the  street  withoat  any  one  to  attend  to  them.  A  person  passing  by  whipped  the 
'xme  which  cuised  it  to  back  the  cart  against  the  plaintiff's  window.  It  was  urged  that  the  man 
vho  whipped  the  horse,  and  not  the  defendant,  was  liable.  It  was  also  contended  that  the  bad 
management  of  the  plaintiff's  shopman  had  contributed  to  the  accident.  But  Tindal,  Ch.  J  , 
^ed  tliat  eren  if  this  were  believed  it  would  not  avail  as  a  defense.  *If,'  he  says,  'a  man 
iiooscs  to  leave  a  cart  standing  in  the  street  he  must  take  the  risk  of  any  mischief  that  may  be 
tei.e.'  LyiiM  T.  iPkftfIn,  1  '^  B.  S9,  is  a  still  more  striking  case.  There,  as  in  the  forme;  cas^, 
*.^  dcfenaaat's  rart  and  horse  !iad  been  left  standing  unattended  in  the  street.  The  plaijtlff.  a 
chiid  of  ■even  years  of  sge  playing  in  the  street  with  other  boys,  was  getting  into  the  cart  when 
Mother  boy  made  the  horse  move  on.  The  plaintiff  was  thrown  down  and  the  wheel  of  the  cart 
vtntoTcr  his  lag  and  IH''tared  it.  A  considered  Judgment  was  delivered  by  Lord  Dknxak. 
He  4^:  '  It  is  urged  *.haf  tb    mischief  was  not  produced  by  the  mere  negligence  of  the  servant 
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M  Mwrtod  in  the  dedantion,  but  at  most,  by  that  n^l^noe  in  combination  with  two  oClHi 
acttre  caues  —  thti  advance  of  the  honM  in  oonaequenoe  of  his  being  excited  by  the  other  boy, 
and  the  plaintilT-t  improper  oondnct  in  monuting  the  cart,  and  so  committing  a  treepsM  on  the 
defendant's  chattel.  On  the  former  of  these  two  canees  no  great  stress  was  laid,  and  I  do  mi 
apprehend  that  It  can  be  neceesary  to  dwell  on  it  at  any  length,  for  If  I  am  gnilty  of  ncgiigence 
in  leaving  anything  dangerous  where  I  know  it  to  be  extremely  probable  that  some  other  penoo 
will  nnjustiflably  set  it  in  motion  to  the  injury  of  a  third,  and  If  that  Injnry  shoold  be  ao 
taooght  abont«  I  presamo  that  the  sufferer  might  have  redress  by  action  against  both  or  either  of 
the  two,  bot  unquestionably  againat  the  first.*  And  then,  by  way  of  iUnatFatlon,  the  chiif 
justice  puts  the  case  of  a  gamekeeper  leaving  a  loaded  gun  against  the  wall  of  playground  vbere 
scliool-boys  where  at  play  and  one  of  the  boys  in  play  letting  it  off  and  wounding  another.  *  I 
thiak  it  will  not  be  doubted,*  saya  Lord  Dbolait,  *  that  the  gamekeeper  must  answer  ia  dam 
ages  to  the  wounded  party.  This,*  he  adds,  *  might  possibly  be  assumed  as  clear  in  priodplft 
but  theru  js  also  the  authority  of  the  present  chief  Justice  of  the  Common  Pleas  In  lu  support 
in  JUidge  v.  Oixxiwin.*  It  is  unnecessary  to  follow  the  Judgment  in  the  consideration  of  the 
■eoond  part  of  the  case,  namely,  whether  the  plaintiff,  having  contributed  to  the  accident  bf 
gettlug  into  the  cart,  was  prevented  from  recovering  In  the  action,  as  no  such  queiKtioo  siifce 
here.  In  DanUlt  v.  lUUr,  4  C.  &  P.  862.  the  defendants  had  a  cellar  opening  to  the  ttnA. 
The  flap  of  the  cellar  had  been  set  back  while  defondant*s  men  were  lowering  coals  into  it,  u 
the  T'lalntiff  contended,  without  proper  4:are  having  been  taken  to  secure  it.  The  flap  fdl  u>d 
injured  the  plaintiff.  The  defendant  maintained  that  the  flap  liad  been  properly  fastened,  bat 
also  set  up  a  defense  that  Its  fall  had  been  caused  by  some  children  playing  with  it.  Bat  the 
ODly  question  left  to  the  Jury  by  Tindal,  Ch.  J.,  was  whether  the  defendants  men  had  aied 
reasonable  care  to  secure  the  flap.  His  direction  implies  that  in  that  case  only  would  the  Into^ 
▼ention  of  a  third  party  causing  the  Injury  be  a  defense.  The  cases  of  Btiffkm  v.  JTo^lf  ta£ 
Atdott  v.  Mdofie,  3  H.  A  C.  744,  two  actions  arising  out  of  the  same  drcumetancea  and  tried  b 
the  Passage  Court  at  Liverpool,  though  at  variance  with  some  of  the  foregoing  ik>  far  as  rehtoi 
to  the  effect  of  the  plaintiff  *8  right  to  recover  where  his  own  act  as  a  trespasser  lias  contributed 
to  the  injury  of  which  he  complains,  is  In  accordance  with  them  as  respects  the  defendanfi  la- 
bility for  his  own  act  where  that  is  the  primary  cause,  though  the  act  of  another  may  hive  .'A 
to  the  immediate  result.  The  defendants  had  a  cellar  opening  to  the  street.  Their  men  Ya' 
taken  up  the  flap  of  the  cellar  for  the  purpose  of  lowering  casks  into  it.  and  liaving  reared  i'- 
against  the  wall  nearly  upright  with  its  lower  fhce,  on  which  there  were  croc«>bars  towards  lb« 
street,  had  gone  away.  The  plaintiff  in  one  of  the  actions,  a  child  of  flve  years  old,  got  v:*^ 
the  cross-bars  of  the  flap  and  in  jumping  off  them  brought  down  the  flap  on  himself  and  anoit-cr 
child  (the  plaintiff  in  the  other  action)  and  both  were  Injured.  It  was  held  that  while  i^.e 
plaintiff  whose  act  had  caused  the  flap  to  fall  could  not  recover,  the  other  plaintiff  Kho  b&i 
been  injured  could,  provided  he  hal  not  been  playing  with  the  other  so  far  as  to  be  a  jc'^t 
actor  with  him.  Bird  v.  Holbrooke  4  Bing.  698,  is  another  striking  case,  aa  there  the  pWv 
tiff  was  undoubtedly  a  trespasser.  The  defendant  being  the  owner  of  a  garden  which  wv 
at  some  distance  from  hi^  dwelling-house,  and  which  was  subject  to  depredations,  bad  "^c 
in  it  without  notice  a  sprlng-<;un  for  the  protection  of  his  property.  The  plalntht  ^ti 
was  not  aware  that  a  spring-gun  was  set  in  the  garden.  In  order  to  catch  a  pea-fovl,  '>•« 
property  of  a  neighbor,  which  had  escaped  Into  the  garden,  got  over  the  wall,  and  hi?  '^• 
ooming.  In  his  pursuit  of  the  bird.  Into  contact  with  the  wire  which  oommnnicated  ^'^^ 
the  gun,  the  latter  went  off  and  injured  him.  It  was  held,  though  his  own  act  had  >-'Z' 
the  immediate  cause  of  the  gun  going  off,  yet  that  the  unlawful  act  of  the  d^fer.dont  i' 
•etting  it,  rendered  the  latter  liable  for  the  consequences.  In  the  course  of  the  discnwit^^  ^ 
similar  case  of  Jay  v.  Whitjldd  was  mentioned,  tried  before  RiCRABDe,  Ch.  B.,  in  vhirti  » 
plaintiff,  who  had  trespassed  upon  premises  in  order  to  cut  a  stick,  and  had  been  aim:lar> 
injured,  had  recovered  substantial  damages,  and  no  attempt  had  been  msde  to  di^rarb  "' 
verdict.**  The  court  then  reviews  HdrrUon  v.  Great  Northtm  Railway  Co.^  I  H.  A  C.  ai,  ui 
ooncludes  as  follows :  **  We  acquiesce  In  the  doctrine  thus  laid  down  aa  applicable  to  .Le  ciicviu 
ttances  of  the  particular  case ;  but  we  doubt  Its  applicability  to  the  present,  which  appeal*  to 
as  to  come  within  the  principle  of  SooU  v.  SKepherd^  Dixon  ▼  3dl,  and  other  oases  to  whict  «• 
have  referred.  At  the  same  time  it  appears  to  us  that  the  case  before  ns  will  stand  the  test  thu 
said  to  be  the  true  one.  For  a  man  who  unlawfully  places  an  obstruction  across  either  a  pvbUc  « 
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priiata  my  may  antlclpala  tbe  remoTal  of  the  obttrcction  by  some  one  entitled  to  nee  the  way 
•••thing  likely  to  h»ppen ;  nnd  If  this  shonld  be  done,  the  probnbillty  U  that  the  obetruction 
iorenoTed  wUl,  instead  of  being  carried  away  altogether,  be  placed  somewhere  near;  thas.  If 
theobetnetkm  be  to  the  c«Tiage>way,  it  will  very  lilcely  be  placed.  ••  was  the  case  here,  on  the 
footpath.  If  the  obstruction  be  a  dangeruos  one,  wheresoever  placed,  it  mny,  as  w^s  Also  the 
cnie  hers,  become  a  source  of  danger  from  which,  shoald  iojury  to  an  innoceot  party  occur,  the 
ariginal  anthor  of  the  mischief  shoald  be  held  responsible.  Moreover,  we  are  of  opinion  that 
If  a  perwn  places  a  dangerous  obstruction  in  a  highway  or  in  a  private  road,  over  which  per- 
soDs  have  a  right  of  way,  he  is  bound  to  take  all  necessary  precautions  to  protect  persons  exer> 
dfing  their  right  of  way,  and  that  if  he  neglects  to  do  so  he  is  liable  for  the  conseqneuces.  It 
li  nnneeeesary  to  consider  how  the  matter  would  have  stood  bad  the  plaintiff  been  a*trespaaser. 
The  case  of  Jfan^aii  v.  AUerion^  4  H.  A  C.  888;  L.  R.,  1  Ex.  i89,  was  cited  before  us  as  a  strong 
•Bihority  in  favor  of  the  def  endanL  The  defendant  had  there  exposed  in  a  public  market-place 
asMehlae  for  crashing  oil  cake  withoat  its  being  thrown  out  of  gear  or  the  handle  being  fast- 
casd,  or  any  person  having  the  care  of  it ;  the  plaintiff,  a  boy  of  four  years  of  age,  returning 
from  school  with  his  brother,  a  boy  of  seven,  and  some  other  boys,  stopped  at  the  machine. 
One  of  the  boys  b^ian  to  turn  the  handle ;  the  plaintiff,  at  the  soggestion  of  his  brother,  placed 
his  hand  on  the  cogs  of  the  wheels,  and  the  machine  being  set  In  motion,  three  of  his  fingers 
VCR  crashed.  It  was  held  by  the  Coort  of  Exchequer  that  the  defendant  was  not  liaMe ;  first, 
becsBse  there  was  no  ncKligenoe  on  the  part  of  the  defendant,  or  if  there  was  such  negligence, 
it  was  too  remote ;  secondly,  because  the  injury  was  caused  by  the  act  of  the  boy  who  turned 
the  handle,  and  of  the  phtintiff  himself,  who  was  a  trei*paBser.  With  the  latter  ground  of  the 
dadiion  we  have  in  the  present  case  nothing  to  do,  otherwise  we  shoald  have  to  consider 
vhetJMr  It  shoald  prevail  against  the  cases  cited  with  which  it  is  obviously  in  conflict.  If  the 
dscMonas  to  negligence  Is  in  conflict  with  our  judgment  in  this  case,  we  can  only  say  we  do 
lotaoquieocelnit.  Jitfip§antowt/uUarmMwlutU€nMin  a  pitblUplaotaikmgwhiehper^^ 
md  arnOHif  Hum  cAUtfrm,  hoc*  to  past^  a  dangerom  macMne  wMch  may  be  fatal  to  any  one  wA» 
il,  fpUkcmt  anypneauHon  againtl  tnischi^,  U  not  only  guilty  qf  negligence^  but  qf  negti- 
iqT  a  wry  rwpnMmuibU  choraeier^  and  not  the  leas  so  because  the  impmdent  and  uDauthor> 
iasd  act  of  another  may  be  necessary  to  realixe  the  mischief  to  which  the  unlawful  act  or  neg* 
!lgeaee  of  tlie  defendant  haa  given  occasion.  But  be  this  as  it  may,  the  case  cannot  govern  the 
IweeaL  For  tho  decision  proceeded  expressly  on  the  grouud  that  there  had  been  no  default  in 
ths  defendniU;  here  it  cannot  be  dlspated  that  the  act  of  the  defendant  was  onlawfol.  On  the 
vhfilo,  we  ace  of  opinion,  both  on  principle  and  aathority,  that  the  plaintiff  is  entitled  to  on 
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Attomsif  and  eUerU^amtraet'^tobbif 


The  contract  of  an  attorney  for  services  as  sucn  before  a  department  of  govem- 
meot  or  a  kgislaUye  body  is  valid,  but  for  lobby  services  is  Toid»  and  whert 
It  is  for  both  the  entire  contract  is  vitiated.* 

ACTION  for  attorney's  services.    The  opinion  statea  the  faot«> 
The  defendants  had  judgment  below. 

W.IL  WoffsUffy  for  plaintiff  in  error. 

J.  A.  Soag^  for  defendants  in  error. 


•To  aune  effect,  Wetd  v.  JBtadt  (I  Mc/krthnr  «8X  SQ  Am.  Ba|i.  ilS. 
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Bbbwbb,  J.  This  action  was  originally  commenced  in  the  Probate 
Court  of  Miami  county,  by  the  plaintiff,  Robert  McBratney,  against 
the  defendants,  for  moneys  had  and  received  by  Charles  Sims,  in  hii 
lifetime,  belonging  to  the  said  McBratney,  as  attorney's  fees,  in  ibe 
])rosecution  of  the  matter  of  the  Miami  Indians  of  Kansas,  in  the  city 
of  Washington,  D.  C,  as  follows: 

May  12,  1872,  cash *K0 

Dec.  16,  1873,  cash K5 

Nov.  1,  1874,  cash 950 

With  interest  on  the  respective  sums  from  the  dates  given. 

No  pleadings  were  filed  other  than  a  simple  statement  of  an  accoant, 
in  the  language  just  quoted.  The  Probate  Court  disallowed  tin- 
claim,  and  McBratney  appealed.  In  the  District  Court,  after  tin 
plaintiff  had  rested,  a  demurrer  to  the  evidence  was  sustained,  auii 
from  this  ruling  plaintiff  brings  error.  We  think  the  court  erred, 
and  that  the  case  was  one  which  ought  to  have  been  left  to  the  jury. 
That  McBratney  was  employed,  that  he  rendered  services,  and  that 
Sims  received  money  in  payment  of  services  from  the  Miamis,  the 
testimony  abundantly  establishes.  Whether  Sims  employed  McBrat- 
ney on  his  own  account,  or  for  and  by  authority  of  the  Indians,  and 
what  the  amount  of  McBratney 's  compensation  was  to  be  —  whether 
one-half  of  all  that  Sims  received,  or  simply  a  reasonable  coropensa* 
tion  for  his  services  —  are  questions  which  the  testimony  leaves  open 
to  doubt.  Of  course,  upon  all  such  doubtful  questions  of  fact,  « 
party  has  a  right  to  the  opinion  of  the  jury.  Thus  far  we  presume 
there  would  be  no  dispute  between  counsel ;  but  the  contention  of 
the  counsel  for  defendant  in  error  is  that  the  services  which  were 
rendered  were  such  as  are  forbidden  by  public  policy,  and  that  there- 
fore any  contract  to  pay  therefor  was  void.  We  quote  from  coun- 
sel's brief : 

"  Now  the  propositions  proven  by  all  the  testimony  are  these:  1. 
Sims  employed  McBratney.  2.  Sims  employed  plaintiff  to  infinenc^ 
legislation,  and  to  use  his  personal  influence  with  senators,  members 
of  congress  and  the  heads  of  executive  departments.  3.  The  pay 
of  plaintiff  was  contingent  upon  success." 

Doubtless  it  was  upon  this  theory  that  the  demurrer  was  suttaioedj 
and  while  there  is  abundant  testimony  to  justify  such  a  conclusion, 
yet  we  are  constrained  to  think  that  it  does  not  all  tend  in  that 
direction.     And  because  it  does  not,  the  couit  was  not  warranted  in 
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withdrawing  the  case  from  the  jury.  It  appears  that  certain  mat- 
ters were  pending  before  the  department  at  Washington,  and  con- 
gress, in  which  the  Miamis  were  interested,  and  in  these  matters 
Sims  was  employed  by  the  Indians.  To  assist  Sims,  McBratney 
was  employed.  The  exact  terms  of  the  contract  and  the  exact 
nature  of  the  services  performed  are  in  doubt.  If  all  that  was 
contemplated  was  the  preparing  of  briefs,  the  making  of  oral 
arguments  before  the  department  or  a  committee  of  either  house, 
the  contraia  was  valid  and  the  services  legitimate.  If  the 
employment  of  plaintiff  was  as  a  lobbyist,  and  to  render  the 
lervicefl  nsnally  rendered  by  such  parties,  the  contract  was  against 
poblic  policy,  and  void.  We  had  occasion  to  notice  this  question, 
and  draw  the  line  of  distinction  between  the  two  classes  of  services, 
in  the  case  of  K.  P.  R.  W,  Co.  v.  Mc  Coy^  8  Eas.  543,  and  it  is 
nnnecessary  to  more  than  refer  to  that  case.  See,  also^  the  cases  of 
Mars/iaU  v.  B.  and  0,  R.  JR.  Co.,  16  IIow.  314;  Tool  Co.  v.  JVbrris, 
2  Wall.  45;  TrUt  v.  Child,  21  id.  441,  in  which  the  Supreme  Court 
of  the  United  States  has  fully  and  clearly  discussed  the  question. 
This  briefly  may  be  stated  to  be  the  law:  The  contract  of  an  attor- 
ney for  services  as  such,  whether  the  services  are  to  be  rendered 
)>efore  a  court,  a  department  of  the  government,  or  a  legislative 
body,  is  valid,  and  upon  performance  of  the  services  a  recovery  can 
he  had.  The  contract  of  a  lobbyist,  in  the  sense  in  which  that  term 
is  now  Qsed,  f or  his  services  as  such,  is  against  public  policy,  and 
void.  Where  there  is  a  single  contract,  and  the  services  contracted 
for  and  rendered  are  partially  those  of  an  attorney  and  partially 
those  of  a  lobbyist,  and  blended  together  as  part  and  parcel  of  a 
single  employment,  the  entire  contract  is  vitiated.  "  That  which  is 
had  destroys  that  which  is  good,  and  they  perish  together."  There 
is  no  presumption  that  a  contract  is  illegal.  He  who  denies  his 
liability  under  a  contract  which  he  admits  having  made,  must  make 
the  fact  of  its  illegality  apparent.  The  burden  of  showing  it  wrong 
is  on  him  who  seeks  to  deny  his  obligation  thereon.  The  presumption 
is  in  favor  of  innocence,  and  the  taint  of  wrong  is  matter  of  defense. 

Because  the  testimony  is  not  all  one  way,  the  question  should  have 
been  sabmitted  to  a  jury,  and  there  was  error  in  sustaining  the 
demarrer. 

The  judgment  will  be  reversed,  and  the  oase  remanded  for  a  new 
trial. 

All  the  jastices  ooncurring. 
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Atchison,  Topbka  and   Santa   Ffi   Railboad  Oa  r.  HiMma. 

CM  Emm.  788.) 
Waigr  and  WMier-eaurset^-obitruetum  of  wrfaea-water  &n  on^»  own  land. 

A  railroad  company  constructed  an  embankment  on  its  own  land,  whereby  the 
surface-water  was  thrown  upon  the  land  of  an  adjoining  owner.  Held,  thst 
no  action  would  lie  therefor,  although  the  company  could  have  prevented  the 
injury  by  a  culvert* 

ACTION  for  damages  by  causing  overflow  of  water  on  defendant's 
land.    The  opinion  states  the  facts.    The  plaintiff  had  judg- 
ment below. 


Xoss  BumSf  J.  G.  WiUera  and  TfC  O.  Campbett,  for  pluntiff  in 
error. 

Sherry  S  Sedgwick^  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  to  recover  damages  to  crops  froa 
the  overflow  of  plaintifTs  lands.  The  case  was  tried  npon  an  agreed 
statement  of  facts  and  judgment  rendered  in  favor  of  the  plaintiff. 
The  following  is  all  there  is  in  this  statement  as  to  the  cause  of  the 
overflow: 

^'That  the  said  lands  of  plaintiff  were  so  overflowed  in  oonse- 
quence  of  a  culvert  built  by  defendant  on  its  right  of  way  being 
insufficient  to  let  the  amount  of  water  running  and  falling  on  said 
lands  pass  through  it,  and  also,  in  consequence  of  the  embankment 
of  its  said  line  of  railroad  on  its  said  right  of  way,  along  and  adjoin- 
ing the  said  lands  of  plaintiff,  being  so  high  as  to  not  permit  the 
passage  of  the  water  running  and  falling  on  said  lands  or  passing 
over  the  top  thereof." 

There  is  nothing  in  this  or  elsewhere  in  the  record  tending  to  show 
the  existence  of  a  water-course.  On  the  contrary,  the  plain  implica- 
tion is  that  the  embankment  simply  prevented  the  flow  of  surface- 
water  and  thus  caused  it  to  accumulate  upon  the  lands  of  plaintiff. 
Does  this  give  a  cause  of  action  ?  We  think  not.  The  general  rale 
nndoubtedly  is  that  no  action  lies  for  obstructing  the  flow  of  sa^ 
face-water.    It  was  well  said  by  Bbasley,  Ch.  J.,  in  JSouMy  ▼• 

*  To  same  effect,  ThyZor  ▼.  FUkoi^  ante,  p.  114. 
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^Deer,  2  Vrooni,  351,  that  "there  is  no  such  thing  known  to  the  law 
as  a  right  to  any  particular  flow  of  surface-water  jure  naturcB.  The 
owner  of  land  may,  at  his  pleasure,  withhold  the  water  falling  on 
his  property  from  passing  in  its  natural  course  on  to  that  of  his 
Deighbor,  and  in  the  same  manner  may  prevent  the  water  falling  on 
the  land  of  the  latter  from  coming  upon  his  own."  See,  also,  Swett  v. 
CuU8^  50  N.  H.  489 ;  &  C,  9  Am.  Rep.  276 ;  &  C,  1 1  Am.  Law  Reg. 
(K  S.)  11,  and  notes  of  Rbdfiield,  J. ;  Ang.  on  Water-course;  (6th 
ed.),  §  108  a;  Dickinson  v.  Worcester^  1  Allen,  19;  Wheeler  v.  Wor- 
eestcTj  10  id«  591;  Parks  v.  Newhuryport^  10  Gray,  28;  JFlagg  v. 
TFbrcMter,  13  id.  601 ;  Goodcde  v.  ThUle,  29  N.  Y.  459;  Fra^ier  \. 
Brown^  12  Ohio  St.  294;  Wagner  v.  Z.  Z  B.  B.  Co.^  2  Hun,  633. 

There  are  doubtless  exceptions  to  this  general  rule.  One  such  was 
noticed  by  this  court  in  the  case  of  Palmer  v.  Waddell^  antSy  p.  352. 
See,  also^  the  case  of  Xdvingston  v.  McDoncUdy  21  Iowa,  161,  in 
which  may  be  found  some  valuable  discussions  by  Dillon,  J.,  of  the 
relative  rights  and  obligations  of  the  upper  and  the  lower  land 
owner. 

Bat  no  exception  is  shown  to  the  general  rule  by  the  fact  that  the 
party  raising  the  embankment  is  a  railroad  corporation,  and  the 
embankment  raised  upon  its  right  of  way  for  use  as  a  railroad  track, 
nor  by  the  fact  that  a  culvert  could  have  been  placed  in  such  embank- 
ment sufficient  to  have  afforded  an  outlet  for  all  such  surface-water, 
nor  by  the  fact  that  a  culvert  was  placed  therein  insufficient  to 
afford  such  outlet. 

Neither  is  the  plaintiff's  case  helped  by  section  1,  chapter  03, 
Laws  1870,  page  197,  which  provides  that  railroads  shall  be  liable 
for  all  damages  *'  when  done  in  consequence  of  any  neglect  on  the 
part  of  the  railroad  companies,"  for  when  there  is  no  obligation  to 
do  an  act,  there  is  no  negligence  in  omitting  to  do  such  act.  The 
cases  cited  by  counsel  for  plaintiff  are  all  of  them  cases  of  water* 
oourses,  concerning  which  the  rule  is  different,  except  the  cases  from 
Indiana  and  Illinois.  iZ.  JR.  Co.  v.  Deitz^  50  III.  210;  T.  W.  afid 
W.ILIL  Co.  V.  Morrison,  71  id.  616;  I.  B.  and  W.  B.  B.  Co.  v. 
Smith,  52  Ind.  428;  and  those  cases,  unless  founded  on  some  local 
statute,  do  not  commend  themselves  to  our  judgment. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
lemanded  with  instructions  to  render  judgment  on  the  agreed  state- 
ment in  favor  of  the  defendant  (plaintiff  in  error)  for  costs. 
All  the  jastices  concurring. 
Vol.  XXXI— 28 
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KU.KBMAN  V.  McMAUia. 

(80  La.  Ann.  190.) 

OomtUiUianal  law — tigfU  of  munidpcU  carpanUian  to  coUoai  wkaiift§i'' 

legidative  interference. 

Where  a  municipal  corporation,  under  the  express  authority  of  an  act  of  tbi 
legislature,  is  clothed  with  the  exclusive  right  to  collect  wharfage  rates  from 
all  vessels  that  shall  make  use  of  its  wharves,  the  right  is  both  constitatioaii 
and  vested,  and  cannot  be  abrogated  or  impaired  by  any  subsequent  ad  o( 
the  legislature. 

ACTION  for  wharfage  dues.    The  opinion  states  the  facts.    Tht 
plaintiff  had  judgment  below. 

K  D.  King^  for  plaintiff  and  appellee. 

CharUs  &  Rice^  for  defendant. 

Manning,  Ch.  J.  The  defendants  are  the  owners  of  the  steamboti 
Martha,  which  was  wholly  built  in  this  State,  within  seven  years  M 
past,  and  is  of  more  than  one  hundred  tons  measurement.  The 
plaintiff,  as  lessee  of  the  city  of  New  Orleans  of  the  wharves  on  the 
Mississippi  river  in  its  front,  claims  fifty-six  dollars  from  the  boat 
and  its  owners  for  the  use  of  the  wharves.  The  defendants  el&iD 
exemption  from  liability  for  these  charges  under  an  act  of  ISN 
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wherein  it  is  enacted  that  any  steamboat  or  other  water  craft  wholly 
iMiilt  in  the  State  of  Louisiana,  of  moi*c  than  one  hundred  tons 
incisnrenient,  shall  not  pay  to  any  corporation  fees  for  wharfage, 
provided  that  such  exemption  shall  not  extend  beyond  seven  years 
froTii  completion  or  registration  of  the  vessel.  Acts,  p.  261.  The 
i<l:iiiitiflr  alleges  the  unconstitutionality  of  that  act.  The  court  so 
Hiijuilged,  and  the  defendants  appeal. 

The  right  of  the  city  to  establish  charges  for  the  use  of  the 
wharves  constructed  by  her  was  conferred  in  the  charter  of  1836. 
Acts,  pp.  33,  36.  Similar  grants  of  power  were  made  in  1870.  Acts, 
ex.  sess.  p.  35,  and  in  1871,  Acts,  p.  147.  Large  sums  liave  been 
expended  by  her  authorities  in  the  construction  and  repair  of  tlie 
wharves,  and  it  is  now  no  longer  disputed  that  where  tlie  charge 
made  by  the  corporation  is  for  services  rendered,  or  for  convenience!* 
j»rovided,  it  can  be  lawfully  imposed.  The  Supreme  Court  of  the 
United  States  say  in  a  recent  case:  Where  a  municipal  corporation 
of  a  State  has  by  the  laws  of  its  organization  an  exclusive  right  to 
make  wharves,  collect  wharfage,  and  regulate  wliarfage  rates,  it  can 
charge  and  collect  wharfage,  proportionate  to  their  tonnage,  from 
vessels  and  steamboats  mooring  and  landing  at  wharves  constructed 
on  the  banks  of  a  navigable  river.  Where  it  is  clearly  a  duty  or 
tax  or  burden,  which  in  its  essence  is  a  contribution  claimed  for  the 
privilege  of  entering  the  port,  or  remaining  in  it,  or  departing  from 
it,  imposed  by  the  authority  of  the  State,  and  measured  by  the 
capacity  of  the  vessel,  it  is  conceded  to  be  prohibited.  But  where 
it  is  only  a  charge  for  services  rendered,  or  for  conveniences  provided, 
it  is  lawful.  The  prohibition  to  the  States  against  the  imposition  of 
I  duty  of  tonnage  was  designed  to  guard  against  local  hindrances  to 
trade,  and  carriage  of  vessels,  not  to  relieve  them  from  liability  to 
claims  for  services  rendered.  The  tax  or  duty  is  laid  by  the  sover- 
eign. The  charge  for  the  use  of  the  wharves  is  made  by  the  pro- 
prietor, and  it  is  the  same  whether  made  by  the  State,  a  municipality, 
or  a  private  individual.  Keokuk  Ni  X.  Packet  Co.  v.  Citt/  of  Keokuk, 

The  exclusive  right  to  regulate  and  make  improvements  to  the 
wharves,  and  to  lease  them,  having  been  thus  lawfully  conferred 
upon  and  delegated  to  the  city,  it  became  the  private  right 
of  the  corporation  and  not  subject  to  divestiture  without  due  legal 
process  and  compensation  therefor,  as  contradistinguished  from  a 
public  right  which  may  be  abrogated  by  the  State  at  its  pleasure. 
The  right  to  acquire,  hold  and  dispose  of  property,  though  originally 
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deriyed  by  a  corporation  from  the  legislature,  is  not  subject  to  the 
absolute  control  of  that  body.  "  The  rule  upon  the  subject,"  says 
Cooley, "  we  take  to  be  this.  Where  corporate  powers  are  conferred, 
there  is  an  implied  compact  between  the  State  and  the  corporators, 
that  the  property  which  they  are  given  the  capacity  to  acquire  fo» 
corporate  purposes  under  their  charter,  shall  not  be  taken  from  them 
and  appropriated  to  other  uses.  If  the  State  grants  property  to  the 
corporation,  the  grant  is  an  executive  contract  which  cannot  be 
revoked.  The  rights  acquired,  either  by  such  grants  or  by  any 
other  legitimate  mode  in  which  such  a  corporation  can  acquire  prop- 
erty, are  vested  rights,  and  cannot  be  taken  away.**  Const  Lim. 
238.  And  another  writer  thus  clearly  defines  the  distinction  between 
the  authority  of  the  legislature  over  public  and  pnvate  rights  of  a 
corporation:  ''Overall  its  civil,  political,  or  governmental  powers, 
the  authority  of  the  legislature  is  in  the  nature  of  things  supreme, 
and  without  limitation,  unless  the  limitation  is  found  in  some  pecaliar 
provision  of  the  Constitution  of  the  State.  But  in  its  proprietary 
or  private  character,  the  theory  is  that  the  powers  are  supposed,  not 
to  be  conferred  primarily  or  chiefly  from  considerations  connected 
with  the  government  of  the  Sttate  at  large,  but  for  the  private 
advantage  of  the  particular  corporation  as  a  distinct  legal  personality; 
and  as  to  such  powers,  and  to  property  acquired  thereunder,  and 
contracts  made  with  reference  thereto,  the  corporation  is  to  be 
regulated  quoad  hoc  as  a  private  corporation,  or  at  least  not  public 
in  the  sense  that  the  power  of  the  legislature  over  it  is  omnipotent" 
Dill.  Munic.  Corp.  §  39.  The  act  of  1874  was  a  partial  revocation 
of  the  grant  previously  made  to  the  city,  and  was  not  within  the 
power  of  the  legislature  to  make,  for  if  it  could  revoke  the  grant 
as  to  vessels  of  over  a  hundred  tons  that  were  built  in  a  particular 
place,  it  could  revoke  it  as  to  vessels  of  any  tonnage  that  were  built 
at  any  place,  and  thus  the  legislature  would  effect  the  divestiture  of 
a  vested  right.  The  State  cannot  take  away  property  or  rights  of 
this  kind  arbitrarily  and  without  process  of  law  or  compensation, 
under  the  guise  of  encouraging  the  building  of  water  craft  within 
her  own  borders.  If  she  can  give  the  use  of  the  wharves,  free  of 
oharge,  to  boats  because  they  have  been  built  within  the  State,  and 
to  encourage  that  handicraft,  she  can  likewise  give  them  free  oi 
charge  to  every  vessel  that  is  manned  by  natives  of  the  State,  in 
order  to  induce  her  citizens  to  become  hardy  sailors  and  **  brave  the 
terrors  of  the  deep."    The  act,  under  which  the  defendants  claim 
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exemption  from  liability  to  the  payment  of  wharfage,  being  nnoon* 

ftitutional,  is  null  and  void,  and  judgment  was  therefore  correctly 

rendered  agunst  them  and  the  steamboat  Martha  for  the  sam  claimed 

bj  the  plaintiff. 

Judgment  affirmed. 


O'NSILL  T.   CiTT  OF  NbW   OBLBAjm. 

(90  U.  Ann.  MO.) 

MmnUipal  eorpcraiUan — Uahiliiy  for  injury  from  dtfective  $treeL 

LdJ^Umnd  by  its  charter  to  keep  its  streets  in  repair  is  liable  to  one  who, 
vithoot  negligence  on  his  own  part,  suffers  injury  from  their  long  continued 
and  notorious  want  of  repair. 

ACnON  for  damages  for  personal  injuries.    The  opinion  atatea 
the  facts.    The  plaintiff  had  judgment  below* 

Choi,  &  Hiee^  for  plaintiff  and  appellee. 

B,  F,  JonoB^  city  attorney,  for  defendant. 

DkBlaitc,  J.  On  the  18th  of  May,  1872,  while  crossing  from 
Magaane  to  Canal  street,  plaintiff  stepped  upon  a  flag-stone  destined 
to  span  the  gutter  at  the  junction  of  those  streets,  one  end  of  which 
was  then  lying  in  said  gutter.  He  then  and  there  slipped,  fell  with 
▼iolence,  broke  his  right  leg  over  the  knee,  and  on  that  account  wae 
OQt  of  employment  for  the  space  of  seventeen  months. 

He  brought  suit  against  the  city,  charges  that  the  injury  he  has 
snstained  was  the  immediate  result  of  its  neglect  to  perform  a  pre- 
icribed,  an  absolute  duty,  and  claims  against  it  as  damages  the  sum 
of  110,000.  The  city,  after  a  general  denial,  specially  denied  that 
it  had  knowledge  or  notice  of  the  bad  condition  of  the  crossing  on 
Magazine  street,  or  that  it  neglected  to  repair  the  same. 

Long  before  the  accident  the  flag-stone  on  which  plaintiff  slipped 
and  fell,  and  on  which,  on  the  same  day  and  before,  others  had  slip- 
pod  and  fallen,  had  often  been  knocked  out  of  place  by  drays  and 
floats  and  merely  replaced  but  never  fastened  over  the  gutter  except 
otce  and  then  by  driving  a  wooden  pin  on  one  side  of  the  stone. 
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Not  disposed  to  encourage  any  speculative  litigation  against  the 
city  we  have  examined,  with  care,  the  evidence  adduced  on  the  trial 
Not  one  of  the  witnesses  who  testified  on  that  occasion,  not  even 
plaintiff,  has  attempted  to  exaggerate  any  of  the  facts  related  by 
them.  That  evidence  establishes  that  when  the  accident  happened 
plaintiff  was  sober,  walking  without  haste  on  his  way  to  his  homo, 
and  that  he  in  no  manner  contributed  to  said  accident. 

The  city's  counsel  contends  that  its  authorities  and  employees 
cannot  ever  be  on  hand  to  repaii*  breakages;  that  besides,  this 
accident  occurred  in  the  broad  day  ;  that  plaintiff  was  guilty  of 
cjirclessness,  of  contributive  negligence,  and  that  the  judgment  of 
the  lower  court  which  allows  him  $1,000  should,  with  the  verdict 
on  which  it  is  based,  be  avoided  and  reveraed. 

By  the  twenty-sixth  section  of  its  charter  the  city  of  New  Orleans 
is  bound  to  keep  in  repair  its  paved  and  unpaved  streets,  and  thoagh 
not  an  insurer  against  accidents  the  city  is  liable  for  those  injuries 
which  result  from  its  neglect  to  maintain,  in  a  safe  condition,  the 
sidewalks  and  bridges  within  its  limits.  Dill.  Mun.  Corp.,  §  TS9. 
''  It  is  the  almost  uniform  doctrine  of  the  couits  that  municipal  cor- 
porations are  also  liable  when  the  wrong  resulting  in  an  injury  to 
others  consists  in  a  mere  neglect  or  omission  to  perform  an  ab»olftU 
and  perfect^  as  distinguished  from  a  discretionary  or  imperfect  cor 
porate  duty,  or  for  the  want  of  proper  care  of  its  officers  or  servants 
acting  under  its  direction  or  authority  in  the  execution  of  a  pa*- 
scribed  duty.''     Dill.  Mun:  Corp.,  §  778. 

If  an  accident  were  to  happen  by  the  displacement  of  a  flag-stone 
spanning  a  gutter,  and  before  the  city,  in  the  discharge  of  an  abso- 
lute duty,  could  have  ascertained  the  condition  of  the  crossing  and 
have  it  repaired,  it  is  clear  that  the  city  could  not  be  held  liable; 
but  the  fact  of  such  a  displacement  can  and  must  be  ascertained 
within  a  reasonable  delay,  within  that  delay  which,  according  to 
circumstances,  should  be  allowed  to  those  who  have  the  excluMvo 
control  of  the  streets  of  a  cit}'.  In  this  instance  the  flag-stone  was 
several  times  raised  from  and  placed  over  the  gutter  without  fasten- 
ing it  by  the  neighbors  and  by  the  employees  of  the  city. 

That  plaintiff  might  have  avoided  the  accident  we  admit,  but 
how?  By  presuming  that  on  his  route  there  was  somewhere  • 
bridgeless  gutter,  by  following  another  route,  or  by  taking  a  cab  ot 
the  cars.  As  well  said  in  Hunt  v.  Pownal^  9  Vt.  411:  "In  every  case 
of  damage  occurring  in  the  highway  we  could  suppose  a  state  of  cir 
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camstances  in  which  the  injury  would  not  have  occurred.  If  the 
team- had  not  been  too  young  or  restive,  or  old  or  too  headstrong,  or 
the  haraess  had  not  been  defective  or  the  carriage  insufficient,  no 
loss  would  have  intervened.  It  is  against  these  constantly  occurring 
iccidenta  that  towns  are  required  to  guard  in  building  liighways. 
The  traveler  is  not  bound  to  see  to  it  that  his  carnage  is  always  per- 
fect and  his  team  of  the  most  manageable  character  and  in  the  most 
perfect  training  before  he  ventures  on  the  highway.  If  the  plaintiff 
is  in  the  exercise  of  ordinary  care  and  prudence  and  the  injury  is 
attributable  to  the  insufficiency  of  the  road,  conspiring  with  some 
accidental  cause,  the  defendants  were  liable.^' 

The  court  said,  in  the  case  of  the  city  of  Jbliet  v.  Verley,  35  III.  05: 
^'Travelers  have  a  right  in  passing  along  such  a  place,  a  passageway 
to  a  bridge,  to  have  at  least  a  secure  footing,  and  it  was  the  duty  of 
the  city  to  provide  one.  Loose  planks,  so  warped  thit  a  traveler 
cannot  step  upon  them  without  dangerous  oscillation,  may,  in  the 
opinion  of  witnesses,  make  a  safe  walk  over  such  a  place,  but  they 
do  not  furnish  a  walk  having  that  degree  of  safety  which  the  law 
lequireSb  Sidewalks  are  to  be  used  by  common  people,  and  only  a 
few  of  them  are  expected  to  possess  the  skill  of  a  Blondin." 

**  Where  the  loss  is  the  combined  result  of  an  accident  and  of  a 
defect  in  the  road,  and  the  damage  would  not  have  been  sustained 
bat  for  the  defect,  although  the  primary  cause  be  a  pure  accident, 
jet  if  there  be  no  fault  or  negligence  of  the  plaintiff,  if  the  accident 
be  one  which  common  pnidence  and  sagacity  could  not  have  fore- 
leen  and  provided  against,  the  town  is  liable."  Palmer  v.  Andover^ 
2  Cosh.  600. 

In  this  case  the  defect  which  caused  the  accident  was  often  seen 
by,  and  well  known  to,  some  of  those  employed  by  the  city  to  repair 
its  streets,  and  nevertheless,  the  crossing  on  Magazine  street  never 
was  repaired.  The  flag-stone  remained  in  that  condition  a  trap  to 
the  nnsaspecting  traveler,  and  so  far  as  we  are  informed,  from  the 
very  first  day  on  which  it  was  knocked  out  of  place  until  the  acci- 
dent happened.     The  city  is  evidently  liable  in  damages. 

Both  parties  complain  of  the  jury's  verdict.  Defendant  prays  that 
It  be  annulled,  plaintiff  that  the  amount  allowed  him  be  increased. 
The  facts  and  the  law  justify  the  jurors'  verdict  and  the  decres 
tppealed  from. 

That  decree  is  affirmed,  with  costs. 
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Febbt  Pbbsbttbbiak  Ghtjbch  y.  Citt  ov  Nxw  Oblbajb, 

CBO  La.  Ami.  MO.) 

TboMUton  ->  awmp^um  -^pavnonage  or  rectory, 

A  statate  exempted  from  taxation  churches  and  other  public  buildings  for  rdif • 
ions  worship,  with  the  appurtenant  lots  of  ground  used  therewith  for  thst 
purpose.    BM,  that  this  did  not  embrace  a  parsonage  or  rectory.* 

SUIT  to  recover  taxes  alleged  to  have  been  unlawfully  exacted. 
The  opinion  states  the  facts.    The  defendant  had  jadgmcoi 

below. 
Singleton  db  Bravme  and  John  P.  Smith,  for  plaintiff  and  appellaot 
Samuel  P.  Blanc^  for  defendant  and  appellee. 

MANinNOy  Ch.  J.  The  city  of  New  Orleans  obtained  judgment 
against  the  First  Presbyterian  Church  for  taxes  of  1874,  on  an  assess- 
ment against  two  pieces  of  its  property.  This  judgment  became  final 
and  execution  issued,  under  which  was  collected  from  the  defendants 
in  execution  $580.80  for  the.  amount  of  judgment  and  costs. 

Afterwards  the  city  sued  to  recover  $532.50  for  taxes  of  1876 
assessed  on  several  pieces  of  property.  The  present  suit  ia  to  obtain 
the  repayment  to  the  plaintiff  of  the  sum  paid  in  satisfaction  of  the 
judgment  for  the  taxes  of  1874,  and  also  to  have  established  die 
exemption  of  all  of  its  lots  from  taxes. 

The  money  paid  in  satisfaction  of  the  judgment  for  the  taxes  of 
1874  cannot  be  recovered  back.  It  was  rendered  after  a  due  observ- 
ance of  all  the  forms  for  that  kind  of  action.  Its  nullity  is  not 
alleged  nor  prayed,  and  until  set  aside  for  some  legal  cause,  or 
reversed  on  appeal,  it  must  stand  good,  and  the  money  paid  under 
it  remains  the  property  of  the  defendant. 

A  part  of  the  property  assessed  for  taxation  in  1876  is  a  lot  and 
improvements  used  as  a  school-house  and  groonds.  The  testimony 
is  that  the  school  is  established  by  the  church,  and  is  conducted 
under  its  supervision,  and  the  lots  adjacent  to  it  are  used  for  par* 


*  Compare  Trustees  qf  QriswcM,  OoUege  v.  Statt  (46  lows,  STB),  M  Ajq  Itop.  13BL 
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poses  of  iDgreas  and  egress  to  the  school  building.  This  property 
is  exempt  ander  tltat  claase  of  the  Revised  Statutes  which  exempts 
fchool*hoased  and  the  lots  appurtenant. 

Bat  it  is  further  claimed  thnt  a  building  and  lot,  used  as  a  parson- 
age or  tectory,  is  also  exempt,  and  we  do  not  think  the  law  sanctions 
that  exemption.  The  rule  is  that  ail  property  is  liable  to  taxation. 
The  legislature,  acting  in  subordination  to  the  Constitution,  has 
exempted  certain  classes  or  descriptions  of  property.  Among  the 
exemptions  are  "  colleges,  school-houses  and  other  buildings  for  the 
purpose  of  education,  and  their  furniture,  apparatus  and  equipments, 
and  the  lots  thereto  appurtenant  and  used  therewith,  so  long  a^ 
actually  used  for  that  purpose  only."  §  3233.  Parties  who  claim 
exemption  from  taxation  must  show  that  they  belong  to  one  of  the 
fiTored  classes,  and  we  do  not  construe  the  terms  of  the  above 
recited  enaetment  as  including  a  residence  of  the  clergyman  who 
officiates  in  the  church.  It  is  a  matter  of  no  consequence  whether 
the  rectory  is  on  an  adjacent  lot  to  the  church  or  whether  it  is  sepa- 
rated from  it  by  several  streets  or  blocks  of  buildings,  as  this  is. 
The  residence  of  the  clergyman  is  in  no  proper  or  legitimate  sense 
appurtenant  to  the  church,' and  is  not  exempt  from  taxation.  It 
may  be  very  convenient,  as  it  certainly  is  very  proper,  that  the 
church  should  own  a  lot  and  building,  devoted  or  appropriated  to 
the  use  of  the  rector  as  a  residence,  but  it  must  be  taxed  until  the 
legislature  shall  enlarge  or  increase  the  classes  of  exempted  property. 

Judgment  affirmed, 
Harb  aad  Eoan,  JJ.,  took  no  part  in  the  decision  of  this  cause. 

ON    APPUCATION    FOB   REnSARINQ. 

•  • 

Spxxckb,  J.  In  the  opinion  of  the  court  heretofore  rendered,  by 
inadvertency,  paragraph  No.  2  was  referred  to  and  copied  instead  of 
paragraph  No.  4  of  .section  3233  of  the  Revised  Statutes.  The  lat- 
ter paragraph  is  as  follows-: 

**  Churches,  chapels,  convents  and  other  public  buildings  for  relig- 
inu  tDorship^  with  the  furniture  and  equipments  and  lots  of  ground 
thereto  appurtenant  and  used  ^ therewith,  so  long  as  the  same  shall 
be  actually  used  for  thcU  purpose  only.'' 

The  counsel  insists  that  not  only  the  church, "  but  property  actually 
vied  for  the  ^ purposes^  of  the  church,''  is  exempt.  He  argues  that 
Ihe  parsona^  is  a  property  used  for  the  purposes  of  the  church, 
Vol.   XXXI  — 29* 
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inaBmnch  as  a  charch  mast  have  a  parson,  and  the  parson  mast  have 

a  house.     We  do  not  understand  the  words  "for  that  purpose  only  ** 

in  the  statute  quoted  as  having  any  such  meaning.    They  refer  to, 

and  are  used  to  avoid  repetition  of  the  words  "  for  religious  worship.** 

The  substance  and  marrow  of  the  law  may  be  stated  thus:  Chnrches, 

and  other  public  buildings  for  religious  worship^  with  their  appnrte- 

nant  grounds,  are  exempt  from  taxation  so  long  as  they  are  actaallj 

used  "/or  tfuU  purposBy^  i.  e.,  "/br  religious  worship/*    A  parsonage 

may  be  property  used  /or  church  purposes^  but  it  cannot  be  said  to 

be  used  **/or  religious  worship.^    The  dominant  idea  in  the  statute 

is  that  the  exemption  shall  be  limited  to  *^  public  buildings "  and 

appurtenant  "  lots  of  groundSj"  used  "  for  religious  worship." 

Exceptions  to  general  laws  are  always  to  be  strictly  construed— a 

party  claiming  exemption  from  their  operation  must  bring  himself 

clearly  within  some    exception.     These  are   elementary  ruleB  d 

interpretation* 

Itehsaring  refML 


McKmoHT  V.  Parish  of  Gbaict. 

(80  La.  Ann.  sn.) 
I 

Meehaniet^  Uen  an  munieipal  huUding. 

Although  land  donated  and  devoted  to  public  uses  cannot  be  subjected  to  ddM 
of  the  municipality,  yet  a  public  building  thereon,  as  a  JaQ,  Is  subject  to  i 
I  mechanics'  lien  in  favor  of  one  who  buQt  it  for  the  municipality.* 

i 

n  UlT  to  enforce  a  mechanics'  lien.    The  opinion  states  the  facts. 

I  It,  A.  Hunter^  for  plaintiff  and  appellant. 

A.  Caxabatj  parish  attorney,  for  defendant. 

Sfbkcbb,  J.  The  police  jury  of  the  parish  of  Grant,  by  ordi- 
nance, appointed  a  committee  to  contract  for  building  a  public  Jul 
at  Colfax;  made  the  necessary  appropriation,  and  levied  a  tax  of 
tw9  mUls  to  pay  for  the  same.    The  contract  was  made  with  plaia- 

•  CbnAti.*  Ltimard t.  CUy  o^  BrooWkm  (Tl  N.  T.,  M9,  tl  Aa.  Btpu  SOl 


FEBRUARY  TERM,  1878.  227 


McEnight  t.  Parish  of  Grant 


tiff,  who  undertook  to  famish  all  the  material  and  build  the  jail  for 
t1,000y  payable  in  cash  when  completed.  There  is  no  dispute  that 
he  fully  complied  with  his  contract.  The  parish  authorities  received 
the  building,  and  have  ever  since  occupied  it.  Plaintiff  duly  recorded 
his  contract.  Only  $155  have  been  paid  him,  and  as  it  seeins  no 
effort  is  made  to  collect  the  tax,  or  if  collected,  as  it  has  not  been 
paid  to  him,  he  brings  this  suit  for  the  balance  due  him,  and  claims 
the  mechanics  and  builders'  lien  on  the  jail,  and  on  one  acre  of 
ground  on  which  it  is  situated,  under  article  3249  of  the  Civil  Code. 
The  district  judge  gave  him  a  judgment  for  the  amount  due,  but 
refused  to  recognize  his  lien,  and  plaintiff  appeals.  It  seems  that 
the  land  on  which  the  jail  is  built  was  expressly  bought  and  donated 
to  the  parish,  for  the  purpose  of  a  jail  lot.  We  have  lately  held,  in 
the  case  of  Parish  Plaqueminea  v.  Foulhouze^  that  under  such 
circumstances,  the  land  has  been  dedicated  to  public  uses  and  oan< 
not  be  seized  for  debts  of  the  parish.  That  it  does  not  constitute 
property  of  the  parish  in  the  ordinary  acceptation  of  that  tenn^ 
bebg  out  of  commerce  and  belonging  to  the  public. 

But  because  the  soil  upon  which  a  building  is  erected  cannot  be 
sold  to  pay  the  cost  of  its  erection,  it  by  no  means  follows  that  the 
baildmg  itself  may  not  be.  The  8249th  article  of  the  C.  C.  gives  the 
lien  "  upon  the  building  and  upon  the  lot  of  ground; "  and  then  pro- 
ceeds to  provide  for  the  case  where  the  lot  of  ground  belongs  to 
another  than  the  party  having  the  work  done,  and  where,  therefore, 
it  is  not  alienable  in  satisfaction  of  the  debt.  We  think  the  .spirit 
of  this  article  requires  us  to  recognize  the  lien  on  the  building.  li 
would  be  monstrous  to  allow  the  parish  to  appropriate  another  man's 
material  and  labor  in  the  form  of  a  house,  and  refuse  to  pay  him 
because  the  land  on  which  it  is  built  is  inalienable  and  out  of  com- 
merce. The  builder  in  such  a  case  as  this  may  be  in  some  sort 
assimilated  to  a  vendor  of  the  materials  and  labor  represented  in  the 
house.  Good  conscience  forbids  that  he  be  denied  the  right  to  sub- 
ject the  building  to  his  debt. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  and  is  so  amended  as  to  recognize  and  render 
executory  the  building  lien  claimed  by  plaintiff  on  and  upon  the 
jail  building  of  the  parish  of  Orant«  at  Colfax,  and  that  the  same  be 
wized  and  sold  to  satisfy  plaintiff's  judgment.  That  in  other 
reqieota  the  judgment  appealed  from  be  affirmed,  and  that  defend- 
ant pay  the  costs  of  appeal. 
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CiiT  OP  ITbw  Orleans  v.  DAYiDsoif. 

do  Eft.  Ann.  Ml.) 

TamUi»n^fnunieipai  corporoMon — ojfM  €f  Mi  ogaiMl  tec 

A  d^bt  due  to  a  municipal  corporation  for  taxes  cannot  be  offset  by  anj  debt 
due  by  the  corporation.  Thus  a  tax  due  for  one  year  cannot  be  compeottted 
by  an  oiwipayment  of  taxes  made  by  the  debtor  the  year  prerioiia. 

ACTION  for  taxi    The  opinion  states  the  facts.    The  plaintiff  had 
judgment  below* 

.  Sam^  P.  SlanCf  for  plaintiff  and  appellee. 

"^Ct^ifen  A  JBilly  for  defendants  and  appellants. 

MaiSTNinG).  Ch.  J.    Seyeral  suits  of  the  city  of  New  Orleftos  against 

'  delinquent  taxi-payers  are  here  cumulated  without  objeotion.  The 
collection  of  the  taxes  of  1874  was  resisted  on  varioue  groonds^of 
which  one  only  is  now  insisted  on,  viz.,  that  each  defendant  is  enti- 

'  tied  to  o&et  any  tax  which  he  may  owe  the  city,  by  the  sum  he  pud 
to.  its^tax  collectors  for  taxes  of  1870  in  excess  of  two  per  centum  on 

i.the  assessed  value  of  his  property. 
t    In  1870  the  city  assessed  and  collected  a  tax  of  two  and  three- 

'^gbtlis  per  cent  on  the  assessed  value  of  the  property.  The  act  of 
Maroh.  16,  1870,  restricted  cities  and  municipal  corporations  from 
levying  any  tax  for  any  purpose  exceeding  two  per  centum  on  tbst 
value.  Acts  1870,  ex.  sess.  p.  130.  The  defendant  paid  the  whole 
assessed  tax  of  1870,  and  therefore,  as  they  allege,  paid  three-eighths 
•of  one  per  cent  more  than  the  city  should  have  demanded.  In  these 
cases  this  excess  amounted  to  $1,641.36.  The  defendants  plead  that 
enm  in  compensation  of  the  taxes  of  1874. 

A  tax  is  not  a.debt  in  the  usual  and  ordinary  sense  of  that  word. 
Itds  not  a  contract  between  two  parties,  but  the  imposition  of  a  tax 
.is  the  positive  act  of  the  gov^-nment,  binding  upon  the  inhabitants, 
sund  does  not  require  their  individual  or  personal  consent  to  enable 
it  to  be  enforced.  Taxes  are  not  demands  against  which  a  aet-off  ii 
admissible,  says  Cooley.    Taxation,  13  and  aathoritiea  cited  in  noCSi 
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They  are  to  be  regarded  not  as  a  debt,  but  ae  a  contributioii  TcqiiTrc6 
from  tbe  citizen  for  tbe  sapport  of  government.  Union  Go.  7. 
Bordelon^  7  La.  Ann.  1 92.  Considerations  of  public  policy  require^ 
that  a  tax  of  one  year  should  not  be  compensated  by  an  overpayment 
of  B  previous  year.  The  taxes  of  each  year  are  laid  to  meet' the  ex?i- 
geDcies  of  that  year.  If  they  could  be  reduced  by  a  deduction  (fi 
rach  sums  as  had  been  already  wrongfully  demanded  and  paid,  the 
revenues  requisite  for  the  support  of  government  might  be  diminished 
80  largely  as  to  oecasion  public  detriment.  But  ovttside-df  this 'pub- 
lic policy,  as  a  matter  of  law,  taxes  are  not  &uch  dermands  as  admit 
of  a  plea  in  compensation. 

This  doea  not,  of  course,  touch  the  question  of  the  right  of  tlra 
property  owner,  who  has  paid  to  the  city  a  tax  illegally  exAOted  of 
him,  to  sne  for  such  sum  as  was  wrongfully  paid.  We  are  here  con- 
cerned only  with  his  alleged  right  to  compel  the  city  to  compennit* 
her  tax  of  one  year  by  an  overpayment  of  a  previous  year,  and  thii 
tt  oondemned  both  by  law  and  public  policy. 


MONATT  V.   PaIULBS. 

(80  La.  Ann.  685.) 

tea  who  has  made  a  donation  inter  nivos  of  immovable  proper^  to  his  conca- 
bine,  cannot,  on  the  latter's  death,  recover  the  property,  on  the  ground  that 
tbe  donation  violated  a  prohibitory  law,  and  was  opposed  to  good  morals.* 

ACTION  to  recover  a  gift.    The  opinion  states  the  facts.    ISia 
defendant  had  judgment  below. 

Edwoard  J^hillipi,  for  plaintiff  and  appellant. 

Wi  O.  Denigre^  for  defendant  and  appellee. 

Marr,  J.  The  plaintiff  alleges  in  his  petition  that  he  purchased 
a  malattrees  slave  named  Mathilde  in  1847,  whom  he  emancipated  in 
1858 ;  and  that  he  lived  in  concubinage  with  her  from  the  date  of 


^  Sm  Di  Lnn  t.  7W9lfi9  (49  Tex.  8e>«  90  Am.  Hep.  101,  and  note. 


BO  LOUISIANA, 

Monatt  ▼.  Parkor. 


his  purchase  until  her  death,  which  occurred  in  April,  1877.  That 
on  the  dd  of  May,  1870,  he  purchased  a  certain  lot  of  ground  for 
1 1,500,  for  which  he  paid. 

That  being  about  to  make  a  voyage  to  Europe,  and  desiring  to 
make  provision  for  his  concubine  in  the  event  of  his  death  during 
his  absence,  he  caused  the  title  to  this  lot  to  be  taken  in  her  name 
by  notarial  act.  That  he  was  absent  in  Europe  about  six  months, 
and  on  his  return  he  had  buildings  and  improvements  put  on  the 
property,  which  cost  some  $3,000,  all  of  which  he  paid ;  that  he  also 
paid  the  taxes  on  the  property,  collected  the  rents  and  gave  receipt! 
for  them  in  his  name;  that  Mathilde  had  no  means;  that  he  is 
the  lawful  owner  of  the  property,  and  has  been  in  possession  since 
the  purchase,  in  1870.  That  after  the  death  of  Mathilde  he  paid  ihe 
expenses  of  her  last  illness,  funeral  expenses  and  all  the  debts  of  the 
succession;  that  she  had  nothing,  and  her  succession  owed  nothing; 
and  that  she  left  no  ascendants,  nor  descendants,  nor  collateral  rela- 
tives, nor  legal  heirs.  That  Parker,  public  administrator,  has  been 
appointed  administrator  of  her  succession  ;  and  has  taken  possession 
of  the  property  in  question,  as  belonging  to  the  succession,  and  has 
obtained  an  order  of  court  requiring  it  to  be  inventoried  as  well. 

That  the  notarial  act  of  May  3,  1870;  the  conveyance  of  the  prop- 
erty to  Mathilde,  is  null  and  of  no  effect,  and  in  violation  of  **  pen* 
tive  prohibitory  law;  "  and  if  the  act  can  have  any  effect,  it  is  only 
as  a  donation  from  petitioner  to  his  concubine,  which  is  prohibited 
by  law,  and  is  contrary  to  good  morals  and  public  policy.  The  suit 
is  brought  to  recover  the  property  and  thirty  dollars  a  month  for  rent 
during  the  time  the  administrator  holds  possession ;  and  to  have  the 
act  of  May  3,  1870,  so  far  as  it  purports  to  convey  any  right  or  title 
to  Mathilde,  decreed  to  be  absolutely  null  and  void  and  of  no  effect 
whatsoever.  The  administrator  excepted  that  the  petition  exhibits 
no  cause  of  action  against  him ;  and  plaintiff  is  appellant  from  the 
judgment  maintaining  that  exception  and  dismissing  the  suit. 

We  think  the  reference  to  "good  morals  and  public  policy" 
comes  with  rather  a  bad  grace  from  plaintiff,  who  prostituted  lite 
own  slave,  made  her  his  concubine,  and  lived  with  her  in  that 
dogT2Ldei  relation  for  thirty  years,  in  flagrant  violation  of  ^  good 
morals,  public  policy,*^  and  common  decency. 

The  law  does  indeed  prohibit  donations  of  inmiovables  between 
those  who  have  lived  in  concubinage ;  and  of  movables  exceeding 
one-tenth  of  the  value  of  their  estates,  respectively.    R.  C.  C  148K 
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But  nicb  dispofitions  cannot  be  attacked  by  the  parties  tbemselFeaw 
The  heirs  or  tbe  creditors  of  the  donor  may  invoke  the  nallity  of 
donations  in  fraud  of  the  law  and  of  their  rights  by  alleging  and 
proving  his  turpitude,  which  he  would  not  have  been  permitted  to 
do  in  his  own  behalf. 

That  which  one  promises  to  give  for  an  illegal  or  immoral  consid- 
eration he  cannot  be  compelled  to  give ;  and  that  which  he  has  given 
on  SQch  a  consideration  he  cannot  recover.  The  law  will  not  afford 
Telief  to  either  party,  in  pari  causd  turpUudinis ;  but  leaves  them 
jmt  where  they  have  placed  themselves.  See  MuUioUan  v.  VoorhieSy 
8N.  &  46;  Oravier  v.  Carraby,  17  La.  118;  I\tcket  v.  Clarke,  3 
Rob.8S. 

Tie  Roman  law  did  not  permit  that  to  be  recovered  which  had 
been  ^ven  for  an  illegal  or  immoral  consideration;  nor  did  it  allow 
inj  action  to  enforce  promises  and  undertakings  made  on  such  con- 
lideration.  Such  an  action  as  that  brought  by  plaintiff  in  this  case 
would  not  have  been  tolerated  under  that  system: 

*5i  ob  8tuprum  datum  sit  *  *  *  qtiod  meretrici  datur^ 
npai  nonpotetiJ^  Dig.  lib.  12,  tit.  5, 1.  4.  The  rule  and  the  reason 
for  it  are  stated  very  clearly  and  forcibly  by  the  Emperor  Antoninus: 

^  Cum  te  propter  turpem  eausamy  cofUra  disciplinam  temporum 
meorum  damum  adversarim  dedisse  proJUearis:  frustra  earn  tibi 
rtititui  deridercUy  cum  in  pari  caued  posseesoria  conditio  melior 
^hahaktrj*    Code,  lib.  4,  tit.  7,  1.  2. 

It  may  be  questioned  whether  the  concubine  of  her  master  who 
eontinues  in  that  relation  after  her  emancipation  is  in  pari  causd 
tmpitudinis  with  him.  It  is  certain  that  he  could  not,  during  her 
lifetime,  have  maintained  an  action  against  her  for  the  recovery  of 
the  property;  and  her  death  has  not  invested  him  with  any  right 
which  he  had  not  during  her  life.  All  that  plaintiff  alleges  in  his 
petition  may  be  true;  it  must  be  assumed  to  be  true  for  the  purposes 
of  this  deciaion;  but  it  only  serves  to  show  that  he  is  attempting  now 
to  avoid  the  legitimate  consequences  of  his  own  acts  and  conduct  in 
riolation  of  ''good  morals  and  public  policy.** 

The  exception  was  properly  maintained,  and  the  judgment  appealed 
taa  ]■  aftrmed  with  ooata. 
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rhe  notes,  bills,  etc.,  representing  money  loaned  at  interest  by  a  oorpor&tioQ, 
are  its  "property,**  and  are  liable  to  taxation  within  tbe  Oonstitadoii.* 


s 


UiT  for  taxes.    The  opinion  states  the  facts.    The  phdnUff  kad 
judgoifeBt  below. 


SamL  P.  Blanc^  for  plaintiff  and  appdlee^ 
H.  If.  A  0,  N.  Ogden^  for  defendants. 

SpEyoEB,  J.  This  is  a  suit  to  recover  of  the  defendant  $1,846.85, 
taxes  of  1875,  on  an  assessment  of  "personal  property,**  to  wit: 
^  Merchandise,  capita],  and  money  at  interest.** 

The  defense  relied  upon  in  this  court  is,  that  "credits,"  "money 
at  interest,^'  are  not  property  within  the  meaning  and  intent  of  article 
118  of  the  Constitution,  and  that  the  legislature  has  no  authority 
to  impose,  therefore,  a  tax  upon  them. 

The  argument  is,  that  to  tax  credits,  promises  to  pay,  notes,  hills, 
etc.,  is  double  taxation.  Thus,  if  A  loans  B  |1|000,  and  takes  his 
note  therefor,  you  tax  the  money  once  in  B's  hands,  and  the  same 
money  again  in  A's  under  the  name  of  credits.  It  is  argueii  that 
this  process  ultimates  in  the  borrower  paying  a  double  tax;  for  it  is 
said  that  the  lender  will  increase  his  interest  to  the  extent  of  the 
tax,  and  thereby  throw  upon  the  borrower  eventually  both  taxes.  If 
this  be  so  it  might  afford  the  borrower  a  strong  argument  for  resist- 
ing hie  taxes;  but  we  are  at  a  loss  to  see  why  the  lender  should  com- 
plain, since  the  theory  is  that  he  ultimately  pays  no  tax  at  all— 
imposing  his  taxes  on  the  debtor's  shoulders.  At  all  evontSi  it  is  not 
pretended  that  the  creditor  pays  two  taxes.  At  most,  he  pays  bat 
once,  and  we  do  not  see  what  mission  he  has  to  protect  anybody 
but  himself  from  wrongful  taxation.     Credits  represent  vahUy  eo 

•  To  itme  effwt,  WWUamon  y.  BarrU  (67  A]a.  40x  SO  Am.  B«p.  TOT. 
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mneb  bo  that  it  is  admitted  that  to  the  extent  that  a  m.'in  is  io  debt, 
to  the  same  extent  his  creditors  may  be  said  to  have  an  eventual 
title  to  his  property.  Now,  the  proposition  is  that  this  creditor 
elass  who  may  in  reality  own  thus,  indirectly,  the  whole  property  of 
a  State,  shall  pay  nothing  for  the  support  of  the  government.  It 
teems  to  us  that  this  result  is  exceedingly  inequitable,  and  that  if 
ioybody  is  to  be  exempted  from  taxation  on  the  amount  of  tliese 
credits,  it  should  be  the  man  who  owes  them,  and  whose  property 
tod  poflseasioDS  are  diminished  in  value  by  the  amount  thei'eof. 

The  argument  by  which  it  is  attempted  to  be  shown  that  notes 
bills,  bonds,  stocks,  etc.,  are  not  propeHy  is  too  sublimated  and 
metaphyaioal  to  be  practical  in  matters  of  legislation.  If  they  are 
not  property  they  represent  value  and  produce  revenue.  But  to  say 
that  oar  Constitution  forlnds  them  to  be  considered  as  property 
would  be  to  expunge  from  our  Codes  provisions  and  principles  that 
are  as  old  as  tke  civil  law.  See  C.  C.  474,  481,  483,  484,  491,  2642, 
3155,  and  manj  others.  C.  P.  642, 676.  They  are  classed  as  "  things,** 
may  be  bought,  sold,  appraised,  seized,  and  make  up  and  constitute 
the  wealthiest  patrimonies  in  the  world.  Is  it  not  rational,  in  seek- 
ing the  meaning  of  the  word  "property"  in  the  Constitution  of 
1868,  that  we  ascertain  what  has  always  been  its  acceptation  in  our 
law,  in  our  jurisprudence  and  by  common  usage  ?  And  when  we 
ascertain  that  from  time  immemorial  "  incorporeal  things "  of  the 
kind  in  question  have  been  held  and  treated  as  embraced  in  the  term 
"property,**  shall  we  turn  our  back  on  all  this  and  run  away  after 
the  metaphysical  abstraction  that  "  property  is  always,  and  of  neces- 
sity, a  physical  actuality  ?  ** 

It  ia  our  duty  to  interpret  words  in  a  statute  **  in  their  ordinary 
and  usual  signification**  as  they  are  '* popularly  used.*'    C.  C.  14. 

We  are  referred  to  no  authority  for  the  proposition  that  notes, 
bonds,  aCocks,  etc,  are  not  property,  except  that  of  the  Supreme 
Court  of  California  in  People  v.  Hibemia  Savings  Society y  51  Cal 
243;  8,  C,  21  Am.  Rep.  704,  and  that  of  a  writer  in  the  Atlantic 
Monthly  for  September,  1877.  These  productions  are  certainly  able 
and  ingenious  discussions  of  the  abstract  nature  of  property.  But 
it  is  a  full  answer  for  us  to  say  that  we  are  here  to  interpret  the  laws 
of  this  State  as  the  framers  thereof  intended  and  understood  them; 
and  we  are  tempted  to  say  of  this  California  decision  what  Mr.  Wal- 
ker, in  his  work  on  Taxation,  p.  59,  says  of  it:  "We  venture  to 
affirm  that  the  idea  that  these  evidences  of  debt  are  not  property,  in 
Vol.  XXXI  —  30 


234  LOUISIANA, 


State  ▼.  RoUe. 


the  legal  aooeptation  of  that  term,  never  before  entered  the  brain  'f 
a  lawyer." 

Bit  it  Beems  to  ns  that  if  it  were  conceded  that  these  credits  are 
not  property  it  would  not  follow  that  the  le^slature  could  not  tax 
them.  The  theory  of  our  government  is  that  a  State  legislature  may 
do  anything  which  is  not  prohibited  in  the  State  or  Federal  Congti- 
tutions.  Now,  strip  these  "credits"  of  their  title  as  "property" 
and  you  thereby  make  them  nondescripts^  and  there  is  no  prohibition 
in  the  Constitution  against  taxing  them  "  as  credits**  ad  libitum^  for 
it  is  only  "property,"  "incomes"  and  "trades,"  the  taxation  of 
which  is  restricted  by  the  Constitution.  We  think  it  better  and 
aafer  for  capitalists  that  we  adhere  to  the  old  landmarks  and  treat 
them  as  "  property  holders,"  in  duty  bound  to  contribute  like  other 
people  in  proportion  to  their  means  and  the  protection  accorded 
them,  to  the  expenses  of  the  government. 

The  judgment  appealed  from  condemned  the  defendant  to  pay  the 
amonnt  claimed,  with  interest  and  costs,  and  it  is  afflnned. 


Statb  y.  Rollx« 

an  La.  Ana.  981.) 

CfanstHuliondt  law  — equaUtif  af  taaaU^iL 

the  law  imposing  a  smaller  license  tax  on  proprietors  of  bars,  or  drinUag 
saloons,  kept  on  steamboats  owned  and  registered  in  Louisiana,  flian  on  the 
owners  of  bars  kept  on  land,  does  not  violate  the  clause  of  the  Ckmsdtntkm 
prescribing  equality  and  uniformity  of  taxation. 

ACTION  for  tax  license.    The  opinion  states  the  facts.    The  plain- 
tiff had  judgment  below. 

Jos.  C.  Egan^  Assistant  Attorney-General  for  plaintiff  and  appellee^ 

Frank  2>.  Oretien^  for  defendant. 

DkBlanc,  J.  Defendant  has  appealed  from  a  judgment  condemn 
ing  him  to  pay  to  the  State,  as  keeper  of  a  bar-room  a  license  of 
eighty-five  dollars  —  as  a  grocer  one  of  fifteen  dollars.      The  first 
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Bentionedof  these  licenses  —  that  of  eighty-five  dollars  -—is  claimed 
Boder  section  10  of  act  No.  14  of  1872,  which  reads  as  follows: 

^From  the  proprietors  of  all  coffee-houses,  bar-rooms,  beer-saloons 
or  gardens  t85:  from  the  proprietors  of  all  bars  kept  an  steamboats^ 
<pwned  and  reguUred  in  this  State  t50." 

Defendant  resists  the  payment  of  the  license  of  eighty-five  dollars 
oo  the  groand  that  the  section  of  the  act  of  1872,  under  which  it  is 
leyied,  discriminates  between  those  who  caiTy  on  on  land  and  those 
who  parsae  on  water  what  he  considers  as  being  but  one  and  the 
identical  oocopation. 

In  his  book  on  Taxation,  Burroughs  says:  That  —  except  in  only 
one  of  the  States — the  provisions  as  to  equality  and  uniformity  do 
not  apply  to  taxes  on  licenses,  whether  those  provisions  be  mentioned 
b  the  Constitution  or  not  P.  107.  The  license  is  granted  by  the  State 
inder  its  police  power;  it  is  a  personal  privilege — not  a  contract;  the 
tax  paid  is  not  regarded  as  the  consideration  which  moves  the  grant- 
ing of  the  privilege,  which  may  be  revoked,  annulled  or  amended  at 
the  pleasure  of  the  legislature.     Burroughs,  p.  148,  302,  303. 

It  is  true  that  whether  pursued  on  land  or  on  water,  the  calling 
itself  is  the  same;  but  that  in  its  exercise  and  results,  one  is  differ- 
ent from  the  other,  there  can  be  no  doubt;  on  water,  the  bar  is 
Entirely  under  the  control  of  the  officers  of  the  boat,  they  can  — 
aeoording  to  circumstances  —  prevent  or  forbid  the  keeper  from  open- 
ing it,  regulate  or  order  its  closing.  Their  interest  is  to  check  intoxi- 
cation, restrain  extravagant  drinking  and  preserve  quiet  on  the  boat; 
on  land  it  is  otherwise;  every  one  enters  the  cofi*ee-house,  and  — far 
from  restraining  —  the  bar-keeper  is  generally  disposed  to  encourage 
the  abuse  of  intoxicating  liquors,  and  often  that  abuse  breeds  dis- 
ocder,  violence  and  crime.     Burroughs,  392,  393. 

In  its  form,  and  in  many  of  its  efi*ects,  the  bar-room  on  a  steam- 
boat is  distinct  from  the  bar-room  on  land,  and  as  the  State  has 
the  power  of  dividing  into  classes  the  objects  of  taxation,  the  dis- 
tbcUon  which  exists  between  those  bars,  justifies  the  difference  made 
b  the  price  of  the  licenses.  City  of  Neuo  Orleans  v.  Kauftnan^  20 
LoL.  Ann.  283 ;  S,  C.  20  Am.  Bep.  828. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  Judgment 
appealed  from  is  affirmed  with  costs. 
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State  v.  Tilican. 

(80  La.  Ann.  1S49.) 

Criminal  Uw-^rapi-^  of  child  undsr  Imton 

A  statute  fixing  the  age  of  puberty  in  females  at  twelye;  canial  iBtenovM 

with  a  female  under  that  age  is  rape. 


{] 


/CONVICTION  of  rape.    The  opinion  stales  the  caae. 

K  B.  JSarhart^  district  attorney  for  the  State. 
EcL  N,  Pughy  for  defendant  and  appellant. 


Eaoak,  J.  The  defendant  was  convicted  and  aentenoed  for  tbt 
crime  of  rape.  He  has  appealed.  The  only  question  for  oar  oo»- 
sideration  is  presented  by  a  bill  of  exceptions  to  the  charge  of  the 
judge  that  if  the  jury  believe  that  the  prosecutrix  was  under  twelve 
years  of  age  she  was  incapable  of  giving  consent.  In  most  of  the 
States  the  age  at  which  a  female  is  deemed  capable  of  giving  c<Mt 
sent  in  cases  of  rape  has  been  fixed  by  statute.  It  is  not  so^  how* 
ever,  in  Louisiana.  We  are  therefore  left  to  the  common  law  as  it 
existed  prior  to  1 805,  and  to  such  other  sources  of  information  as  am 
afforded  by  the  provisions  of  our  law  on  kindred  subjects. 

Lord  Hale,  1  Hale's  P.  C,  aays  that  all  sexual  intercourse  with  a 
child  under  twelve  years,  whether  with  or  without  her  oonsent,  is 
rape;  and  that  the  statute  of  Westminster,  1,  which  redaoed  ail 
rape  to  a  misdemeanor,  referred  to  that  period.  Blackstone,  vd.  4, 
p.  212,  says,  however,  that  law  has  generally  been  held  only  to 
extend  to  infants  under  ten.  Greenleaf,  vol.  S,  §  211,  says:  ^'If  the 
female  was  of  tender  age,  the  law  conclustvely  presumes  that  she 
did  not  consent,  and  this  age  being  not  precisely  determined  in  the 
common  law  was  settled  by  the  statute,  18  Eliz.  c.  7,  at  ten  yean.* 
In  first  East's,  P.  C,  it  was  held  that  the  statute  providing  for  tli* 
punishment  of  persons  having  carnal  knowledge  of  infanta  voder 
ten,  and  reducing  the  punishment,  rather  created  a  new  felony,  othai 
than  rape,  at  common  law,  to  the  definition  of  which  last  offeoM 
force  seems  essential.  Wharton's  Am.  Grim.  Law,  vol  1,  §  68,  fixe* 
fourteen  as  the  age  at  which  infants  are  presumed  to  be  able  to  dis^ 
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tiDgaish  between  good  and  evil,  though  they  may  be  shown  to  be 
ao  mnch  earlier.  The  same  author  (§01)  says:  ''An  infant  under 
fourteen  is  pretmned  by  law  unable  to  commit  rape,  and  therefore 
it  seems  cannot  be  guilty  of  it,  and  though  in  other  felonies  mcUitta 
mpplet  CBtatem  in  8ome  cases^  yet  it  means  as  to  this  fact  the  law 
presumes  him  impotent  as  well  as  wanting  in  discretion.  Nor  is 
any  evidence  admissible  to  show  that  in  fact  he  bad  arrived  at  the 
full  state  of  puberty,  and  could  commit  the  offense.  Watemian^s 
Federal  Digest,  p.  520,  §  20,  is  to  the  same  effect,  except  that  evi- 
dence in  rebuttal  of  the  legal  presumption  may  be  received.  In 
tame,  g  23,  it  is  said  that  a  female  ceases  to  be  a  child  and  becomes 
a  woman  at  the  age  of  puberty,  within  the  meaning  of  the  statute 
of  Ohio  defining  the  crime  of  rape  There  would  seem  to  be  no 
good  reason  in  law  for  excusing  the  criminal  under  fourteen,  both 
on  the  ground  of  incapacity  and  impotency,  and  yet  holding  that  a 
feoMile  vnder  the  age  of  puberty  is  capable  of  giving  consent  to  carnal 
connection.  In  the  unsettled  state  of  the  law,  and  amid  the  conflict 
of  authority,  we  think  the  safest  rule  is  to  look  to  its  origin  and 
reason.  On  this  subject  our  own  criminal  code  contains  provisions 
which  throw  valuable  light  on  the  intentions  and  objects  of  the  law- 
maker. Article  34  provides  that  as  ''  age  forms  a  distinction  between 
those  who  have  and  those  who  have  not  sufficient  reason  and  experi- 
ence to  govern  themselves,  and  to  be  masters  of  their  own  conduct; 
but  as  nature  does  not  always  impart  the  same  maturity  and 
strength  of  judgment  at  the  same  age,  the  law  determines  the 
period  at  which  persons  are  sufficiently  advanced  in  life  to  be  capable 
of  contracting  marrriage  and  forming  other  engagements."  Article 
36  fizee  the  age  of  puberty  at  fourteen  for  males  and  twelve  for 
females;  and  article  92  prohibits  ministers  of  the  gospel  and  magis- 
trates entrusted  with  the  power  of  celebrating  marriages,  from 
marrying  any  male  under  the  age  of  fourteen  years,  and  any 
female  under  the  age  of  twelve  years,  under  penalty,  as  to  the 
magistrates,  of  being  removed  from  office,  and  as  to  the  minister, 
of  being  forever  deprived  of  the  right  of  celebrating  marriages. 
We  think  the  Ohio  rule  and  that  contended  for  by  Sir  Maithe^ 
Halb  more  in  accordance  with  the  reason  and  policy  of  the  law,  and 
especially  of  onr  own  law,  and  in  the  absence  of  any  adjudication. 
in  this  State  to  the  contrary,  we  think  there  was  no  error  in  the 
€hafge  <M>mplained  of. 
Die  verdict  and  sentence  appealed  from  are  therefore  affirmed. 
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Whits  v,  Hbffkkb. 

(80  lA.  Ann.  ISBO.) 

AmmKmi— >«iiinptt0fi — pa/rtnerMp  praperiif. 

A  partnership  is  not  within  the  language  or  Intendment'of  the  ezemptSon  liVi 
and  hence  none  of  the  property  of  a  partnerthip  la  exempt  fh»a  Mism  Oi 
execution.* 


I 


NJIJNCTION  against  execution.     The  opinion  states  the  fiMti^ 

IBeki  A  jBiek$^  for  plaintiffs  and  appellants. 

Nutt  A  Leonard  and  B.  J.  Zoonef/f  for  defendants  and  UfftBMk 


Manning,  Gh.  J.  The  plaintiffs  enjoin  the  execotion  of  a  Jvdg^ 
ment  in  favor  of  G.  W,  Dillard  for  1 1,000  and  interest,  upon  which 
there  has  been  credited  a  payment  of  seventy-one  dollars.  The  exe- 
cution issued  at  the  instance  of  Dillard's  executrix,  and  the  tutrix  to 
his  minor  heirs,  and  seizure  was  made  of  '^  a  power  press,  six  casei 
of  type,  galleys,  rules,  five  imposing  stones,  one  desk,  two  stoves  and 
pipe,  three  desks  and  one  table." 

The  allegations  of  the  injunction  ai*e  that  the  plaintiffs  are  pracu- 
cal  printers,  and  that  the  articles  of  property  seized,  worth  12,000, 
are  exempt  from  seizure  because  they  are  the  tools  and  implemeati 
of  their  trade,  and  necessary  to  its  exercise,  by  which  they  gain  s 
living. 

The  plaintiffs  compose  a  partnership,  the  business  of  which  wss 
formerly  to  print  and  publish  a  newspaper,  and  to  do  job  work. 
White  swears  the  daily  newspaper  had  ceased  to  be  published  Ai- 
teen  weeks  before  the  seizure.  Then  it  became  a  woeklj,  and  that 
expired  on  thirtieth  of  June.  In  another  place  he  says  he  commenced 
the  weekly  after  the  seizure.    The  seizure  was  made  Aagost  ninth. 

The  firm  continued  to  do  job  printing  after  the  newspaper  was  do 
longer  issued,  and  one  of  them  testifies  that  the  annual  receipts  from 
their  entire  business  were  $3,000.  The  attorney,  who  ordered  th« 
seizure  for  Mrs.  Dillard,  seems  to  have  been  careful  to  instruct  thi 

•  To  same  efltet,  FHm  ?.  Frty  (7  Neb.  184),  99  Am.  Hep.  880,  and  refi 


JULY  TERM,  1878.  239 

White  ▼.  Heifner. 

ftheriff  not  to  seise  the  material  of  the  job-office,  bat  when  that  officer 
requested  White  to  point  oat  nach  things  as  belonged  to  that  depart* 
ment,  he  refosed  to  give  him  any  assistance,  and  warned  him  that  it 
was  a  government  office  he  was  entering,  and  he  might  get  himself  into 
trouble  bj  seizing  government  property.  It  appears  one  of  the  firm 
was  collector  of  the  port  there. 

The  fact  appears  to  be  that  no  portion  of  the  materials  seized 
belonged  to  either  department  exclasively,  except,  perhaps,  the 
imposing  stones.  The  press,  galleys,  most  of  the  type,  rales,  were 
Qsed  indiscriminately  for  either  the  job  work  or  the  newspaper.  A 
printing  establishment  in  snch  a  country  town  as  Shreveport  would 
not  need  two  separate  and  distinct  departments.  The  stoves  would 
not  appear  to  belong  to  any  printing  business. 

Some  testimony  was  taken  as  to  the  unprofitableness  of  the  news- 
paper bosiness  in  Shreveport,  probably  with  a  view  of  showing  that 
the  plaintiffs  could  not  have  made  their  living  by  it.  But  one  of 
them  has  sworn  to  the  amount  of  annual  receipts,  and  also  that  they 
owed  for  rent  and  materials  and  paper.  The  lessor's  claim  is  for 
1850,  the  material-man's  is  $220,  and  the  amount  of  the  debt  for 
paper  is  unmentioned.  It  is  very  easy  to  see  how  one  can  suppon  a 
family  on  a  basiness  as  large  as  this  is  shown  to  be,  when  all  the 
receipts  are  consumed  at  home,  and  none  are  applied  to  the  pay* 
ment  of  debts. 

The  claim  of  exemption  of  this  property  from  seizure  is  based  on 
article  644  of  the  Code  of  Practice,  and  we  are  referred  to  an  express 
adjudication  of  this  court  on  the  nature  and  extent  of  the  exemption 
80  far  as  it  applies  to  a  printer.    Prather  v.  Boho^  15  La.  Ann.  524. 

It  is  not  needful  to  say  in  this  case  whether  we  think  a  press  and 
material  for  printing  can  properly  or  reasonably  be  included  in  those 
implements  that  are  necessary  for  the  exercise  of  a  printer's  trade  or 
calling.  If  they  are,  ninety-nine  hundredths  of  the  printers  are 
^  exercising  their  calling  "  without  the  implements  that  are  necessary 
to  do  it,  and  notwithstanding  they  ''  make  a  living."  It  is  sufficient 
to  say  that  the  exemption  is  claimed  here  by  a  partnership,  which  is 
an  ideal  being,  has  no  living  to  make,  and  is  not  within  the  language 
or  intendment  of  the  exemption  law,  which,  being  in  derogation  of 
the  general  law  that  all  of  a  debtor's  property  is  the  common  pledge 
of  his  creditors,  must  be  construed  strictly. 

We  are  warmly  urged  to  carry  out  in  a  liberal  spirit  the  enlightened 
policy  of  modem  legislation,  which  seeks  to  protect  the  citizen  from 
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pauperism.  Ab  enlightened  policy,  which  teaches  the  citizen  the 
weight  of  an  obligation  by  enforcing  its  perfoimance,  cannot  look 
without  dismay  at  the  spectacle  of  any  debtor  keeping  secure  in  his 
grasp  property  not  legitimately  or  in'cessarily  included  within  the 
terms  of  the  law  which  accords  it  to  him.  The  abrasion  of  the  moral 
sense  of  the  general  public,  occasioned  by  frequently  witnessing  this 
successful  defiance  of  just  creditors,  is  a  greater  harm  than  the  pri- 
vate suffering  of  an  isolated  individual  here  and  there,  and 
enlightened  statesmanship  looks  only  to  the  general  good. 

The  judge  below  dissolved  the  injunction,  with   tlOO  damages. 
nis  judgment  is  affirmed. 


PXBBET  y.   ElVGk 

(80  lA.  Ann.  IMS.) 

OatUraci  —  to  pay  "  ouUtanding  UabiUtki  '*  —  damage  for  UM 

A  stipulation  by  the  vendee  of  a  newspaper  to  pay  "  all  of  the  outstanding  lia- 
bilities **  of  the  paper,  will  not  make  the  vendee  liable  for  the  damages  for 
libel  subsequently  recovered  against  the  vendor,  in  a  suit  pending  when  the 
sale  of  the  paper  was  made. 

ACTION  on  contract.     The  opinion  states  the  facta    The  defend- 
ant had  judgment  below. 

Labatt  <t  Aroni  and  W.  F.  MeUen^  for  plaintiff  and  appellant. 

Wm.  0.  Denkgre  and  Chas,  E,  Schmidt^  for  defendant  and  appellee. 

Mark,  J.  In  March,  1869,  the  plaintiff,  appellant,  instituted  Bait 
against  Charles  A.  WeecT,  the  owner  of  the  "  New  Orleans  Times,'* 
a  newspaper  conducted  by  him,  to  recover  $10,000  damages  for  libel. 
There  was  a  verdict  and  judgment  in  favor  of  the  defendant  in  that 
suit.  Plaintiff  appealed ;  and  in  March,  1873,  this  conrt  reversed 
the  judgment  of  the  district  court,  and  awarded  to  plaintiff  #15,000 
in  damages  against  Charles  A.  Weed,  proprietor  of  the  newspaper 
styled  "  The  New  Orleans  Times."     25  La.  Ann.  1 10. 

In  December,  1872,  Weed  was  indebted  to  Mrs.  Alice  King,  bis 
vendor,  in  a  sum  exceeding  $50,000,  on  account  of  the  price  of  tbc 
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"Times"  establishment;  and  he  owed  other  debts,  one  to  J.  H. 
McEee  for  17,000.  On  the  thirteenth  December,  he  sold  the  entire 
"Times  "  newspaper  establishment  to  Mrs.  King,  with  all  the  assets,  in 
consideration  of  which  Mrs.  King  assumed  the  payment  of  "  all  the 
outstanding  liabilities  of  the  said  newspaper  known  as  the  New 
Orleans  Hmes.''  She  also  agreed  to  pay  the  debt  due  to  McKee, 
•nd  to  cancel  and  return  Weed's  three  notes  in  her  favor,  owned  and 
held  by  her,  each  for  $25,000,  on  one  of  which  $20,000  had  been  paid. 
This  suit  was  brought  to  recover  of  Mrs.  King  the  amount  of  the 
judgment  in  favor  of  plaintiff  against  Weed,  with  interest  and  costs, 
upon  the  allegation  that  it  was  one  of  the  outstanding  liabilities 
assumed  by  her  in  her  agi'eement  with  Weed.  In  her  answer  Mrs. 
King,  after  general  denial,  and  admission  that  she  was  the  owner  of 
the  "Times,"  specially  denied  that  she  had  ever  "  stipulated  or  con- 
tracted or  agreed  to  assume  the  payment  of  plaintiff's  claim  against 
C.  A.  Weed." 

There  were  objections  taken  and  reserved  to  portions  of  the  parol 
testimony  offered  on  the  trial,  which  it  is  not  necessary  to  notice 
DOW.  This  testimony  tended  to  show  what  liabilities  Mrs.  King 
had  assumed.  The  agreement  offered  in  evidence  was  a  copy  pub- 
lished in  the  ^^ Times"  newspaper.  The  original  had  been  lost  cr 
mislaid;  and  it  differed  from  the  original  only  in  that  there  w:is 
attached  to  the  original  a  list  of  the  liabilities  to  be  paid  by  Mrs. 
King. 

Prima  facie^  this  assumption  by  Mrs.  King  would  be  limited  to 
what  the  parties  understood  as  debts  incurred  in  and  about  the  con- 
dacting  of  the  paper.  Mrs.  King's  object  was,  manifestly,  to  secure 
as  far  as  she  could,  the  large  sum  due  to  her  on  account  of  the  price; 
and  Weed's  object  was  to  rid  himself  of  his  personal  liability  for  the 
debts  which  were  acknowledged  to  be  due,  and  which  he  desired  to 
have  paid.  Whatever  might  be  the  amount  so  assumed  by  Mrs. 
King,  it  would  diminish  to  that  extent  t]^e  net  value  of  the  estab- 
lishment to  her ;  and  it  would  diminish  the  sum  which  would  other- 
wise  have  been  applicable  to  Weed's  other  debts,  or  to  his  other 
purposes,  in  the  event  that  the  value  of  the  establishment  was  in 
exoess  of  the  debt  due  to  Mrs.  King. 

It  doe«  not  appear  at  what  date,  precisely,  the  verdict  and  judg- 
ment in  favor  of  Weed  were  rendered;  nor  when  the  appeal  was 
taken ;  but  the  case  was  pending  on  appeal  in  December,  1872,  when 
ll»a.  King  became  the  proprietor.  The  proprietor  of  a  newspaper^ 
Vol.  XXXI— 31 
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•tied  for  libel,  woald  not  rank  that  claim  as  one  of  his  debts,  nor 
woald  he,  in  disposing  of  his  property,  be  incline<l  to  reserve  from 
the  price  a  sum  sufficient  to  cover  such  demand.  He  could  not  knoir, 
nor  could  the  purchaser  know,  what  amount  might  be  awarded. 
Tlie  demand  was  for  $10,000,  with  interest  from  Marcli,  1869,  and 
coii^ts;  so  that  if  the  seller  liad  understood,  and  the  purchaser  had 
understood,  that  such  demand  was  to  be  treated  as  part  of  the  price, 
and  assumed  by  the  purchaser,  the  amount  reserved  would  have  been 
in  excess  of  $10,000. 

In  this  case  there  was  a  verdict  and  a  judgment  in  favor  of  Weed, 
exonerating  him  from  liability.  The  appeal  did  not  set  aside  that 
judgment;  and  it  would  require  very  positive  proof  to  show  that 
eitlier  Weed  or  Mi*s.  King  allowed  this  claim  to  enter  into  their 
estimation.  Weed  wished  to  pay  what  he  considered'  his  debts,  lia- 
bilities. The  books  of  the  "  Times "  establishment  showed  the 
amount  of  the  liabilities  and  of  the  assets ;  and  an  agent  of  Mrs, 
King  had  been  in  the  office,  ''  in  possession  of  the  whole  newspaper, 
as  the  representative  of  Mrs.  King,"  from  the  death  of  her  husbaud. 
Weed  desired  to  avoid  being  forced  into  bankruptcy.  The  ••Times" 
establishment  had  been  seized  for  the  debt  due  McKee  ;  and  it  wa^ 
necessary  to  make  some  arrangement  by  which  Mrs.  King  could  be 
protected,  and  the  threatened  bankruptcy  avoided.  This  agreement 
was  the  result  of  that  condition  of  affairs. 

If  one  should  read  the  assumption  clause  in  the  agreemeni 
between  Weed  and  Mrs.  King,  and  the  petition  and  answer  in  thia 
case,  and  the  decision  of  this  court  in  March,  1873,  as  reported  in  26 
La.  Ann.  1 70,  his  impression  would  be  that  a  judgment  against  Wee^l, 
who  had  been  the  proprietor  of  the  "  Times  "  newspaper,  for  dam- 
ages for  a  malicious  libel,  was  not  one  of  the  outstanding  liabilities 
of  the  "  said  newspaper"  in  December,  1872,  when  Mrs.  King  ag:ii» 
became  the  proprietor.  In  libel  suits  the  verdict  of  a  jury  in  favor 
of  defendant  creates  a  very  strong  presumption  of  the  absence  of 
right  to  recover.  The  debts  and  liabilities  of  the  newspaper,  in  gen- 
er-al  businefs  parlance,  would  be  construed  to  be  such  as  created 
some  legal  or  equitable  right  or  lien  upon  the  property,  the  types, 
presses,  stock,  etc.,  such  as  wages,  sums  due  for  paper  and  other 
materials  and  supplies,  and  the  salaries  of  editors  and  writers. 
lliere  was  no  lien  or  equitable  right  upon  the  property,  more  espe- 
cially against  the  vendor,  Mrs.  King,  in  favor  of  the  plaintiff,  who 
had  been  injured  in  his  feelings,  perhaps  in  his  reputation,  by  the 
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malicioQS  wrong  of  Weed ;  and  the  interpretation  which  would 
make  Mrs.  King  liable  to  plaintiff  in  this  case,  on  the  asaamption  in 
her  Agreement  with  Weed,  is  not  that  which  the  language  necessarily 
imports ;  nor  is  it  either  just  or  reasonable. 

If  the  case  be  considered  without  reference  to  the  testimony 
objected  to,  the  pretensions  of  plaintiff  would  be  so  extraordinary 
that  they  ooold  not  be  allowed.  We  think,  however,  it  was  compe- 
tent to  prove  by  the  testimony  of  Green,  who  kept  the  books,  who 
▼as  Mrs.  King's  representative,  and  by  Mr.  Hunt,  who,  as  her  attor- 
ney at  law  and  in  fact,  made  the  agreement  with  Weed  in  her  behalf, 
that  there  was  a  list  of  debts,  an  estimation  of  the  liabilities  to  be 
paid  by  Mrs.  King,  with  reference  to  which  this  contract  was  made; 
and  that  the  claim  of  plaintiff  was  not  considered  or  taken  into  the 
estimation  by  either  party. 

Tlie  judge  of  the  district  court  concluded  that  the  liabilitios  of 
the  newspaper,  assumed  by  Mrs.  King,  in  the  absence  of  proof  to 
the  contrary,  would  be  those  arising  ex  corUractUy  not  such  as  arose 
esc  delicto ;  and  this  is  our  view  of  the  law,  and  our  interpretation 
of  the  agreement. 

Tlie  judgment  appealed  from  is,  therefore,  affirmed  with  oosts. 

Rehearing  refused. 


T,   MSBCHAKTS*  MuTUAL  InSUBAKCB  Ck>MPAVT. 

(SOU.  Ann.  1886.) 

Ifuuranee  —  dcntbU — aut^querU  poUey  void, 

Wbere,  in  a  contract  of  insurance  which  covers  a  storehouse  and  the  goods 
therein,  it  is  stipulated  that  should  the  assured  subsequently  take  out  a  policy 
Id  any  otlier  company  the  assurers  should  receive  notice  of  it  on  pain  of  for- 
feiting their  i>olicy,  a  subsequent  assurance  of  the  house  or  the  goods  in. 
another  company,  without  notice  to  the  assurers,  will  work  the  forfeiture  of 
the  contract  with  them,  whether  the  subsequent  contract  was  legally  enf orcea- 

Ueornot.* 

* 

4  CnON  on  policy  of  fire  insurance.  The  opinion  states  the  facts. 
li    The  plaintiff  had  judgment  below. 

•  OMtm:  EhObatd  y.  Harford  F%r$  /m.  Oo.  (88  Iowa.  8S5),  11  Am.  Rep.  196;  Tkomat  t.  BiiMt- 
^nnbm,OiK  (119  Maw.  ISl),  90  Am.  Rop.  817,  and  note,  819;  Knight  ▼.  Eurtka  Int.  Oo.  (M 
Okh)  bt  i6f>,  to  Am  Rep.  T78;  Undley  ▼.  UnUm  Int.  Oo.  (65  Me.  868),  80  Am.  Rep.  701 ;  AiMer 
>■<▼.  Old  JfouOnkm  Int.  Cb.,  81  Gntt.  17S. 
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Isaiah  Tharpy  for  plaintiff  and  appellee. 

A,  ik  W.  Voorhies  and  Homer  A  BensdieC^  for  defendants  ind 

appellants. 

Manning,  Gh.  J.  This  is  an  action  upon  a  policy  of  insuraDce 
against  fire.  The  claim  is  for  $6,000  on  a  stock  of  furniture  in  the 
frame  slated  store  on  the  corner  of  Magazine  and  Sixth  streets,  and 
1 1,000  on  furniture  in  a  frame  slated  warehouse  in  its  rear. 

The  defendant  pleads,  in  bar  of  recovery,  that  the  policy  is  vitiated 
by  thq  violation  of  that  clause  requiring  written  notice  to  be  giren 
it  of  insurance  in  other  companies,  and  avers  that  the  plaintiff  insured 
the  same  property  in  the  Lafayette  Insurance  Company  and  failed 
to  give  notice  thereof  to  the  defendant. 

The  policy  contains  this  clause:  "And  provided,  further,  that  in 
case  the  insured  shall  have  already  any  other  insurance  against  loss 
by  fire  on  the  property  hereby  insured  not  notified  to  this  corpora- 
tion, and  mentioned  in  or  indorsed  upon  this  policy,  then  this 
insurance  shall  be  void  and  of  no  effect;  and  if  the  said  insured  or 
his  assignees  shall  hereafter  make  any  other  insurance  on  the  same 
property,  and  shall  not,  with  all  reasonable  diligence,  give  notice 
thereof  to  this  corporation  and  l^ve  the  same  indorsed  on  thi« 
mstrument,  or  otherwise  acknowledged  by  them  in  writing,  this 
policy  shall  cease  and  be  of  no  effect." 

The  policy  is  dated  November  22,  1871,  and  was  renewed  every 
year  to  the  same  date,  1874.  On  February  13,  1874,  the  plaintiff 
assigned  his  right  in  the  policy  to  Mrs.  Balser  to  the  extent  of 
1 1,1 80,  which  the  company  approved,  and  the  suit  is  to  recover  her 
interest  as  well  as  the  plaintiff's.  On  July  18,  1874,  the  plaintiff 
insured  in  the  Lafayette  company,  for  two  months,  for  t2,0O0,  and 
the  property  is  described  in  that  policy  as  "stock  of  ready-made 
furniture  contained  in  the  two-story  frame  slated  building  situate  or 
south-east  corner  of  Magazine  and  Sixth  streets." 

The  law  upon  the  vitiation  of  a  policy  of  insurance  for  non-com- 
pliance with  the  condition  quoted  above  is  well  settled.  Tlie 
elementary  writers  are  in  accord  upon  it,  and  the  point  has  be^n 
neveral  times  adjudicated  by  this  court.  1  Phill.  Ins.  420;  Walton 
V.  Za.  Ins,  Co,y  2  Rob.  563;  JSattaille  v.  Merch,  Ins.  Co.,  8  id.  384; 
Leavitt  v.  West.  Ins.  Co,y  7  id.  351. 

It  was  attempted  to  be  proved  that  the  plaintiff  did  not  know  of 
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thii  provision  in  the  policy;  bat  he  ought  to  have  known  it.  He  had 
the  opportunity  to  know  it.  The  clause  is  printed  like  other  parts 
of  the  policy,  and  his  negligence  in  not  reading  it  is  the  only  cause 
•'f  his  ignorance  o^  its  stringent  provision.  He  agreed  on  his  part 
(•'  comply  with  that  stipulation  as  fally  as  he  agreed  to  pay  the  pre- 
riinm,  and  is  now  barred  from  recovery  for  failure  to  do  so.  When 
ie  calls  upon  a  oourt  to  compel  the  company  to  fulfill  its  part  of  the 
^'Migation  he  must  show  that  he  has  fulfilled  all  the  conditions  into 
H'hich  he  entered. 

The  plaintiff  insists  that  the  rule  of  vitiation  of  policy  for  want  of 
notice  of  other  insurance  does  not  apply  here  because  he  had  brought 
>'iit  against  the  Lafayette  company  without  success  (for  misdescrip- 
tion of  policy);  and  as  that  contract  cannot  be  enforced  it  should 
not  constitute  a  breach  of  the  one  he  is  now  trying  to  enforce.  But 
t!.e  clause  of  the  policy  set  up  against  him  is,  not  that  if  he  should 
attempt  to  make  an  enforceable  contract  with  other  insurance  com- 
panies and  should  fail  in  so  doing,  his  contract  with  the  defend- 
ant should  be  at  an  end,  but  it  forbade  him  to  insure  elsewhere  abso- 
lutely without  giving  notice  and  obtaining  consent. 

He  abo  urges  that  there  were  two  separate  risks,  one  on  the  furni- 
lore  in  the  corner  store  and  the  other  on  that  in  the  warehouse,  and 
his  insurance  in  the  Lafayette  company  was  on  one  only  of  these  and 
cannot,  therefore,  affect  the  other.  There  was  but  one  policy  issued 
by  the  defendant,  and  the  stipulation  covering  subsequent  insurance 
applied  to  the  property  as  a  whole,  and  that  was  that  the  insur- 
ance then  effected  should  not  be  good  if  the  plaintiff  afterwards 
effected  any  other  "on  the  property  hereby  insured.'' 

We  are  not  disposed  to  think  the  plaintiff  has  acted  fraudulently. 
His  insured  stock  is  proved  to  have  been  worth  much  more  than  the 
amount  of  his  insurance.  Like  JLeavitVa  case,  in  7  Rob.,  it  is  one  of 
hardship,  but  the  plaintiff  can  only  blame  himself  that  he  did  not 
inform  himself  fully  of  all  the  conditions  of  the  policy.  The  clause 
in  question  is  one  of  the  most  usual  conditions  of  insurance  policies, 
01  rather  it  is  inserted  in  all  of  them. 

There  is  error  in  the  judgment  of  the  lower  court,  and  therefore 
it  is  ordered,  adjudged  and  decreed  that  that  judgment  is  avoided 
and  reversed,  and  that  there  be  now  judgment  in  favor  of  the  defend 
int  against  the  plaintiff  upon  his  demand  and  for  costs. 
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Pabshlbt  ▼•  Hbath* 

(60  Me.  90.) 

N0gotidbU  iMtrufnents — VMUoer  qf  demand  and  neiie$. 

A  payee  of  a  negotiable  note  indorsing  it  under  a  waiver  of  demand  and  nodoe» 
all  suUeequent  indorsers  are  deemed  to  assent  to  the  same  waiTer,  in  tlx 
absence  of  any  contrary  provision. 

ACTION  against  executor  of  deceased,  aeoond  Indoner  of  a  notei 
The  opinion  shows  the  facts. 

Ji  Cro8hy^  for  plaintiff. 

R  K  Webby  for  defendant. 

Babbows,  J.  Since  the  passage  of  the  statute  of  1808»  ohap,  152, 
now  embodied  in  R.  S.,  chap.  32,  §  10,  no  waiver  of  demand  and 
notice  by  an  indorscr  of  any  promissory  note  or  bill  of  exchange  1$ 
valid  unless  it  is  in  writing,  signed  by  such  indorser  or  his  lawful 
agent.     The  note  here  sued  bears  the  following  indorsements : 

'*  Waiving  demand  and  notice,  C.  B.  Mahan,  agent,  Granite  Agri- 

oaltnral  Works,  Lebanon,  N.  H. 

"S.  HEATBL" 

We  think  that  where  the  first  indorser  of  a  piece  of  ne^otisbk 
paper,  instead  of  restricting  his  written  waiver  of  demand  and  notice 
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to  himselfy  uses  language  which  may  fairly  be  understood  to  apply 
to  all  the  successive  parties,  those  who  merely  append  their  naked 
Mgnatui'es  beneath  his  must  be  hcii2  to  adopt  the  written  waiver  and 
be  bound  by  it.  Writing  such  a  waiver  above  his  own  signature  by 
an  enrly  indorser,  without  the  knowledge  and  consent  of  subsequent 
indiii'scns  has  been  held  ia  this  State  to  be  a  material  alteration  of 
I  heir  contract  which  vitiated  it  altogether.  Farmer  v.  Handy  14 
Me.  225. 

If  either  indorser  desired  to  make  his  contract  differ  from  that 
which  a  natural  construction  of  the  words  preceding  his  signature 
would  import,  it  would  be  easy  for  him  to  exclude  himself  from 
their  operation  by  filacing  before  his  own  signature  the  words 
**  requiring  demand  and  notice,^'  or  something  equivalent.  If  he 
neglects  this,  the  fair  presumption  is  that  he  intends  to  adopt  the 
language  of  the  previous  signer  and  make  the  same  contract. 

If  it  should  be  i-egarded  as  competent  for  the  indorser,  upon  the 
strength  of  certain  decisions  touching  the  character  of  the  contract 
evidenced  by  a  blank  indorsement,  to  go  into  parol  evidence  to  rebut 
the  presumption  naturally  arising  from  the  appearance  of  his  signa- 
ture under  such  an  indorsement,  this  case  is  barren  of  any  testimony 
tending  that  way.  On  the  contrary,  if  parol  evidence  on  the  point 
is  admissible  to  reinforce  the  presumption,  it  is  clear  that  a  man  of 
diC  known  and  approved  probity  and  intelligence  of  Solyman  Heath 
never  would  have  held  such  language  as  he  did  to  the  plaintiff,  to 
induce  her  to  receive  the  note  for  his  accommodation,  unless  he  fully 
intended  to  adopt  the  waiver  and  make  himself  and  his  estate  holden 
for  the  note,  provided  the  plaintiff  had  it  at  the  place  where  it  was 
payable  when  it  fell  due,  and  the  maker  failed  to  pay. 

Judgment  for  plaintiff  for  the  amount  of  the  note,  and  interest 
from  September  4,  1875. 

Afplkton,  Ch.  J.,  Waltoit,  Dakvobth,  Pbtsbs  and  Libbby,  J  J. 
eonoarred. 
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CttMcicn.) 

Surety  —  oral  offreemeni  (o  tpstmd  time  cf  paymenL 

An  oral  agreement  for  the  extension  of  the  time  of  a  principal  to  paj  a  nolt 
will  not  dischaige  a  surety  on  the  note.* 

ACTION  on  a  promissory  note,  against  principal  and  surety.  The 
evidence  showed  that  the  payee  orally  agreed  with  the  princi* 
pal  to  extend  the  time  of  payment  so  long  as  he  woald  pay  eight 
per  cent  interest.    The  defendant  had  judgment  below. 

K  W.  Whitehouae,  for  plaintiff. 

8,  <t  Xh  Tiicomby  for  defendant. 

VntGiN,  J.  Probably  no  principle  has  ever  been,  in  substance, 
more  frequently  repeated  by  courts  than  that  a  surety  is  entitled  to 
have  his  contract  performed  according  to  its  terms;  and  that  if  any 
alteration,  either  in  substance  or  time  of  performance,  is  made 
therein,  without  the  surety's  consent,  by  parties  knowing  his  rela- 
tion to  it,  he  thereby  becomes  absolved  from  all  further  liability 
thereon. 

The  rights  and  liabilities  of  sureties  are  well  defined.  Whether 
or  not  a  note,  executed  by  two  makers,  discloses  the  fact  that  one 
of  them  is  a  surety  for  the  other,  their  respective  liability  to  the 
payee  finds  expression  in  the  terms  of  the  note  —  each  being*  alike 
liable  to  pay  it  according  to  its  tenor.  Moreover,  it  is  not  only  the 
legal  duty  of  the  surety  to  pay  the  note  at  its  maturity,  but  it  is  also 
his  legal  privilege  to  do  so,  for  then  he  may  at  will  seek  indemnity 
from  the  principal.  For  whenever  the  surety  has  paid  the  note  to 
the  holder,  he  has  the  right  forthwith  to  sue  and  recover  it  of  the 
principal,  in  an  action  at  law,  and  be  subrogated  to  all  the  rights  of 
the  holder  in  equity,  among  which  is  a  suit  by  the  latter  against  the 
principal.     If  therefore  the  holder  has  by  any  act  precluded  or 

*To  Mune  effect,  B&ufell  ▼.  Snim'  (1  Lea.  880),  27  Am.  Rep.  771. 
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estopped  himself  from  demanding  payment  of  the  principal,  or  h 
entitled  the  principal  to  claim  exemption  from  payment  daring  a 
Hngle  day  beyond  the  time  of  the  maturity  of  the  note,  his  right» 
and  remedies  thereby  become  prejudiced,  and  he  is  thereby  dis- 
eh&rgod.  For  while  it  is  the  privilege  of  the  surety  to  become  sub- 
rogated to  the  rights  of  the  holder  by  paying,  that  is  the  extent  of 
his  rights.  Therefore  if  the  holder  has  bound  himself,  without 
reservation,  not  to  receive  payment  from  the  principal,  the  latter 
may  enjoin  him  from  receiving  it  from  the  surety,  who  will  thereby 
be  prevented  from  asserting  his  legal  and  equitable  rights  against 
the  principal,  and  consequently  be  discharged. 

One  of  the  most  common  modes  by  which  creditors  let  sureties 
off  from  their  liability,  is  by  giving  time  to  their  principals.  Thus, 
if  the  holder  of  a  promissory  note,  knowing  one  of  the  makers  to  be 
a  surety  for  the  other,  agrees  with  the  principal,  without  the  knowl- 
edge and  consent  of  the  surety,  to  enlarge  the  time  of  pay  men  c 
thereof,  even  for  a  day,  the  surety's  liability  is  thereby  terminated. 
Mere  grataitons  forbearance  of  whatever  duration  inside  of  the  lim- 
itation bar,  will  not  discharge,  for  it  is  not  the  forbearance,  but  the 
contract  which  operates  the  discharge.  Page  v.  Webster^  15  Me.  249. 
Bat  before  a  surety,  whose  name  was  deliberately  and  underetaud- 
ingly  placed  upon  a  note  to  give  it  credit,  can  be  thus  absolved  frota 
liability,  the  law,  as  well  as  justice  and  equity,  requires  that  there 
ihall  be  a  valid,  binding  contract,  one  founded  on  a  sufficient  con- 
sideration, and  the  effect  of  which  shall  be  to  give  further  definite 
time  to  the  principal,  without  the  consent  of  the  surety. 

The  matter  of  consideration  and  time  in  such  contract  is  copiously 
illonrated  by  a  large  number  of  cases,  English  and  American,  col- 
lated in  the  notes  to  Lead.  Cas.  £q.  under  J^ees  v.  Berrington^  pp. 
1^67  €t  seqy  and  Brandt  on  Snr.  and  Guar.  chap.  14,  401  et  aeq. 

Thus,  it  is  said,  the  true  question  is  whether  the  agreement  to  give 
:ime,  or  to  vary  the  contract  in  any  other  particular,  could  have 
been  enforced  against  the  creditor,  or  as  a  cause  of  action.  Draper 
^,  Romeyn^  18  Barb.  166;  approved  in  Wheder  v.  Washburn^  24 
Vl  293;   TbrriUv.  Boyntony  23  id.  142 ;   Gredeyy.  Doto,  2  Met.  176. 

Again  the  test  is  expressed  a  little  differently,  being  whether  the 
creditor  would  have  made  himself  liable  to  the  principal  by  proceed- 
ing against  him  immediately  after  giving  the  promise  of  forbear^ 
ance;  for  if  he  would  not,  the  legal  relation  of  the  parties  it 
ndianged,  and  there  is  no  equitable  ground  for  exoneration  of  the 
Vol.  XXXI  — -  32 
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surety,  and  therefore  there  can  be  no  discharge.     Lead*  Gas.  mipra ; 
LeaoUt  v.  Savage,  16  Me.  72, 

*'  By  a  valid  agreement  to  give  tirae,"  say  the  court  in  Ve€aie  v. 
6Wr,  3  Allen,  14,  "is  meant  an  agreement  for  the  breach  of  whicb 
the  maker  has  a  remedy  either  at  law  or  in  equity.'*  And  th« 
authorities  generally  concur  in  holding  that  the  requisites  of  a  valid 
agreement  are  essential,  otherwise  the  creditor  is  not  b)und,  and  the 
rights  of  tlie  parties  not  clianged;  and  if  not  changed,  the  original 
contract  is  in  force  and  may  be  performed. 

There  are  numerous  cases  above  referred  to,  holding  that  while  the 
absolute  payment  by  the  principal  and  acceptance  by  the  creditor  of 
usurious  interest  is  a  good  consideration  for  an  enlargement  of  tbe 
time  of  payment,  an  executory  contract  to  pay  such  interest  is  not, 
and  that  therefore  it  will  not  absolve  a  surety.  Among  the  cases  \u 
point  is  the  early,  well-considered  case  of  Tudor  v.  Goodloe,  1  B. 
Alon.  322.  See,  also,  Vilas  v.  Jones,  10  Pai.  80;  Burgess  v.  Dttttj, 
33  Vt.  618  ;  Smith  v.  JIt/de,  36  id.  303 ;  Mt/ers  v.  First  Nat,  BaJtk, 
78  111.  257.  In  a  word,  all  concur  in  holding  that  the  contract  rou>t 
be  binding  to  effect  the  release.  This  rule  must  exclude  oral  c«)n- 
tracts  which  the  statute  of  frauds  requires  to  be  in  writing.  And  so 
it  has  been  expressly  held.  Thus,  where  the  executrix  of  ibt^ 
acceptor  of  a  bill  of  exchange  orally  promised  to  pay  the  holder  oai 
of  her  own  estate,  provided  he  would  forbear  to  sue,  and  he  did  for- 
bear in  consequence,  it  was  held  that  the  drawer  was  not  dischai^ed, 
the  promise  being  within  the  statute  of  frauds.  Best,  Ch.  J.,  uid: 
"  If  the  promise  made  by  the  executrix  be  considered  a  promise  to 
pay  the  debt  with  interest  out  of  the  assets,  it  gave  no  claim  to  the 
holder  beyond  what  the  bill  gave  him  *  *  *  If  it  is  to  be  taken 
to  be  a  personal  promise  of  the  executrix,  it  is  void  ander  the 
statute  of  frauds,  not  being  in  writing."  PhUpot  v.  ^rianty  i 
Bing.  717. 

To  the  same  point  is  Agee  v.  Steele,  8  Ala.  948;  the  promise  there 
being  within  another  section  of  the  statute  of  frauds  —  one  relating 
to  an  interest  in  land. 

The  application  of  these  rules  to  the  facts  in  the  case  at  bar  ii 
decisive  of  the  case  in  favor  of  the  plaintiff.  The  principal  (Pullen) 
is  the  witness  who  testified  to  the  agreement.  His  testimony  on  thii 
point  is,  in  brief,  that  a  short  time  after  the  note  was  due  ho  saw  tLe 
plaintiff,  when  the  plaintiff  told  the  witness  that  the  DOte  was  daCj 
and  wanted  to  know  what  he  wanted  to  do  about  it.     Witnefl' 
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answered,  **I  told  him  I  hadn^t  the  money.      He  told  me   that  if 

I  woold  give  him  eight  per  cent  I  might  have  that  money.     Said 

lie,  you  can  have  it  as  long  as  you  want  it..    I  told  him  I  would 

d<  it." 

The  intention  of  the  parties,  as  shown  by  this  testimony,  is  that 

from  that  time  forward,  80  long  as  Pullen  ke]>l  the  money,  he  should 

l«iy  eight  per  cent  interest.     If  the  agreement  had  been  reduced  to 

writing  and  signed  it  would  have  been  a  valid  contract  and  one  which 

could  be  enforced;  and  as  the  parties  then  would  have  substituted 

another  contract  for  the  original,  without  the  knowledge  or  consent 

of  the  defendant,  he  would  have  been  discharged.     But  the  contract 

not  being  binding,  the  rights  of  the  parties  were  in  nowise  changed 

and  the  surety  would  not  be  thereby  discharged.     The  verdict  being 

agunst  law  mast  be  set  aside. 

Verdict  set  aside. 

AppUBTONy  Ch.  J.,  Danvobtb,  Pbtebs  and  Libbbt,  J  J.,  concurred. 


Bbll  ▼.  Packabik. 

Cbntraet — Isccloct — married  wman  ^  ptwnissory  noU» 

A  note  written  and  dated  in  Maine,  but  signed  in  Massachusetts  by  the  wife  of 
a  citizen  of  that  State,  as  surety  for  her  husband,  and  returned  by  mail  to 
the  payee  in  Maine,  is  a  Maine  contract,  and  is  enforceable  in  Maine  although 
rold  by  the  laws  of  Massachusetts.* 

1  CTION  on  a  promissory  note.    The  opinion  states  the  facts. 

/i 

JcmteB  £M  and  JE  0.  Bean^  for  plaintifE. 
R  F.  Webby  for  defendant. 

The  contract  was  made  in  Massachusetts,  and  should  be  interpret 
ted  by  the  laws  of  that  Commonwealth,  where  the  defendant  resided 
a'hen  they  signed  the  note.  The  note  was  payable  in  law  at  Cam- 
bridge.    Ihineanv,  Tapham^  65  E.  C.  L.  225;  Levy  v.  Cohen^  4  Ga 

•To  maoe  affect,  MVOkm  t.  PraU  (185  HaM.  874).  SS  Am.  Bap.  Ml. 
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I;  1  Pars,  on  Cont.  407;  JJurUop  v.  Btggina^  2  H.  of  L.  Ca«.  381; 
Duncan  v.  Top?iam^  8  0.  B.  225;  ?  Pai-s.  on  Cont.  95;  Merchant 
V.  Chapman,  4  Allen,  364;  Hunter  v.  Wright,  12  id.  650  Vcwar 
V,  Camp,  II  N.  Y.  441;  Western  t.  Genesee  Mat,  Ins,  Co.  i2  iii 
268;  Sands  v.  Smith,  1  Neb.  108;  Mclntyre  v.  Parks,  3  Met.  207; 
Tayloe  v.  Insurance  Co,,  9  How.  390.  It  must  be  interpreted 
according  to  the  law  of  the  place  where  made.  Lindsay  v.  Hill,  60 
Mo.  212;  Gen.  Statutes  of  Mass.,  chap.  108,  §  3 ;  Atfiol  Machine  Co, 
V.  Fuller,  107  Mass.  437 ;  WUlard  v.  Eastham,  16  Gray,  328;  Bdntm 
V.  Warner,  112  Mass.  271;  Bums  v.  Zynde,  6  Allen,  313. 

Virgin,  J.  On  or  before  March  12,  1873,  the  plaintiff,  a  resident 
of  Skowhegan,  holding  an  overdue  note  against  the  defendant's 
husband,  then  a  resident  of  Cambridge,  Mass.,  wrote  the  note  in 
suit  and  inclosed  it  in  a  letter  addressed  and  mailed  to  the  latter  in 
Cambridge,  therein  agreeing  to  surrender  the  old  note  upon  the 
delivery  of  the  new  one  signed  by  him  witli  a  good  surety.  Accord- 
ingly the  new  note  was  signed  by  the  defendant's  husband  and  her- 
self and  mailed  to  and  received  by  the  plaintiff  at  Skowhegan;  who 
thereupon  inclosed  the  old  note  to  Packard  at  Cambridge. 

The  case  also  finds  that  when  the  note  was  signed  by  the  defend- 
ant, she  was  a  married  woman ;  and  that  by  the  law  of  Massachu- 
setts she  could  not  thus  bind  herself  there. 

In  this  Slate,  however,  a  married  woman  may  contract  for  any 
lawful  purpose.     11.  S.,  chap.  61,  §  4. 

Upon  these  facts  the  priucipai  question  for  determination  is,  where 
was  the  note  in  suit  made  or  to  be  paid  ?  For  although  the  person&l 
incompetency  of  the  defendant  to  contract  as  surety  for  her  husbauJ 
in  Massachusetts,  will,  so  far  as  all  such  contracts  made  there  are 
concerned,  follow  her  everywhere,  still  it  will  not  be  regarded  as  to 
such  contracts  made  or  to  be  performed  here,  where  no  such  disquali- 
fication is  acknowledged.  Polydore  v.  Prince,  Ware,  402;  Story 
Conf.  of  Laws,  §§  10 J,  102. 

Our  opinion  is  that  the  note  was  made  and  intended  by  the  partifs 
to  be  paid  in  Skowhegan.  For  although  it  was  signed  io  Cambridge, 
it  was  delivered  to  the  payee  in  Skowhegan ;  and  it  was  not  a  com* 
pleted  contract  until  delivered.  This  proposition  needs  no  citation 
of  authorities,  still  we  cite  Lawrence  v.  Bassett,  6  Allen,  140,  sf 
precisely  in  point. 

But  even  if  this  were  not  conclusive,  we  should  have  no  hesitation 
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in  deciding  that  the  construction  and  legal  effect  of  the  note  declared 
OD  must  be  determined  by  the  laws  of  this  State,  on  the  groand  that 
no  conti'Act  must  be  held  as  intended  to  be  made  in  violation  of  the 
law,  whenever  by  any  reasonable  constraction  it  can  be  made  con- 
listent  with  the  law,  and  which  it  was  competent  for  the  parties  to 
adopt.     Story  Conf.  of  Laws,  §  305  a. 

The  plaintiff's  letter  called  for  a  "  good  surety  "  to  the  note.  By 
the  execution  and  delivery  of  it,  the  makers  must  be  presumed  to 
have  intended  a  bona  fide  and  not  a  mala  fide  compliance  with  the 
proposition.  But  if  the  note  was  made  in  Massachusetts,  and 
intended  to  be  payable  there,  then  it  was  illegal  and  void  and  an 
intended  fraud  by  the  makci's,  since  they  must  be  presumed  to  have 
Inown  the  law  of  their  domicile ;  whereas  if  made  or  intended  to  be 
paid  in  this  State,  it  would  be  legal  and  valid.  It  should,  therefore, 
in  the  absence  of  any  legal  principle  forbidding  it,  be  considered  as 
intended  by  the  parties  to  have  been  made  with  reference  to  the  law 
of  the  place  where  legal. 

Judgment  for  the  plaintiff  for  the  amount  of  the  note. 

Afplxton,  Ch.  J.y  Dantobth,  Peters  and  Libbey,  JJ.,  concurred. 


Datidbok  v.  Crrr  of  Pobtlakd, 

(80  Me.  116.) 
StMdag-^dtfMioe  highwajf-^eorUribuUng  eauae  ofif^urif. 

Where  one  walking  on  the  Lord's  day  for  exercise  went  into  a  beer  shop  and 
drank  a  glass  of  beer  and  on  resuming  his  walk  was  injured  solely  by  a  defect 
in  the  highway,  held,  that  he  might  recover. 

ACTION  for  damages.  The  plaintiff  walked  out  for  exercise  in  a 
city  on  Sunday,  and  going  into  a  store  drank  a  glass  of  beer. 
On  resuming  his  walk  he  slipped  and  fell  on  a  ridge  of  ice  on  the 
«dewalk,  injuring  himself.     The  judge  charged  as  follows: 

"  Suppose  a  man  was  traveling  on  Sunday  to  visit  the  sick  for  pur- 
poses of  charity,  that  would  be  for  a  legal  purpose.  Suppose,  as  he 
vas  driving  along  for  that  purpose,  he  should  come  to  a  tavern  and 
•honld  subsequently  form  the  purpose  of  going  in  and  purchasing 
liquor.     Suppose  he  did  go  in,  purchase  the  liquor,  drink  it,  return 
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to  the  carriage,  reBume  his  journey  to  visit  the  Bick  and  Bubsequeatly 
should  he  injured.  I  see  nothing  in  that  case  to  prevent  him  from 
recovering,  that  is,  assuming  that  his  use  of  the  liquor  did  not  con- 
tribute to  produce  the  injury.  I  am  putting  this  illustration  merely 
with  reference  to  the  Sunday  law. 

'^  That  would  be  a  case  where  a  man  started  with  a  lawful  pur> 
pose,  proceeded  up  to  a  certain  point,  then  formed  an  unlawful 
purpose  which  he  executed,  then  returned  to  the  point  where  he  left 
his  original  lawful  journey  and  went  on  with  that.  The  only  way 
in  which  the  unlawful  act  or  unlawful  purpose  affects  his  journey  is 
in  the  matter  of  time  ;  the  going  in  and  coming  out  would  affect 
it  in  the  matter  of  time,  but  for  the  purposes  of  this  case  I  shoakl 
say  the  plaintiff  would  be  entitled  to  recover  so  far  as  that  consid- 
eration was  concerned." 

**  If  a  man  is  walking  for  exercise  in  the  open  air,  and  while  pui^ 
suing  that  walk  goes  into  a  shop  for  the  purchase  of  liquor,  oome.< 
out,  resumes  his  original  walk,  not  varying  his  walk  except  so  far  a« 
it  varies  in  point  of  time,  I  think  that  fact  does  not  prevent  hit 
recovering." 

The  plaintiff  had  judgment. 

W.  i.  Putnamy  for  plaintiff. 

S  JS.  CleaveSf  city  solicitor,  for  defendants,  contended  that  th« 
doctrine  of  O^Co?inellY,  Lewistoriy  66  Me.  34;  S.  (7.,  20  Adl  Rep. 
673,  should  not  be  extended,  and  cited  Dennett  v.  Pen.  Fair  Orounds^ 
67  Me.  425;  S.  C,  2  Am.  Rep.  58;  Totone  v.  TFi%,  23  Vt.  855; 
Lewis  y.  Zittlejieldy  16  Me.  233;  HaUy.  Oorcorany  107  Masa.  251; 
S.  (7.,  9  Am.  Rep.  30;  Morton  v.  Gloster^  46  Me.  520. 

Appleton,  Ch.  J.  Walking  on  the  Sabbath  for  exercise  in  the 
open  air  is  not  against  the  statute,  chap.  124,  §  20.  This  is  what 
the  plaintiff  did,  as  the  jury  have  found,  and  nothing  more.  O^Cof^ 
nell  V.  Levoiatony  65  Me.  34;  S.  61,  20  Am.  Rep.  673. 

Stepping  aside  while  walking  for  a  glass  of  beer  may  have  been  a 
violation  of  law.  If  it  was,  and  it  had  nothing  to  do  with  causing 
the  accident,  it  offered  no  excuse  for  a  defective  highway.  To 
exonerate  the  city  from  liability  it  must  appear  that  the  plaintiff*^ 
violation  of  law  contributed  to  the  accident.  Norria  v.  lAtchfield^ 
35  N.  H.  271;  Baker  v.  Portland^  68  Me.  199;  4  Am.  Rep.  274 
The  jury  found  it  did  not. 
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Whether  the  road  was  defective,  and  whether  the  defect  was  the 
sole  caiue  of  the  iujary,  was  submitted  to  the  determination  of 
the  jorj  and  the  parties  must  abide  their  judgment. 

We  find  no  saffioient  canse  for  disturbing  the  verdict. 

Scceptians  and  motion  overruled, 

WalioHi  Babbows,  Yibgin  and  Libbsy,  J  J.,  concurred. 


GiLMOBB  V.  Woodcock. 

m  Mo.  118.) 
BUUngandffammff'^aetien  to  rtoowr  itake  qfter  notice  not  to  pap. 

Mooey  held  by  a  stakeholder  on  a  bet  may  be  recovered  by  the  depositor,  pro- 
ved he  DoUfles  him  before  delivery  of  the  stakes  not  to  pay  it  over.* 

i  CnON  for  money  deposited  as  a  stake,  and  demanded  by  the 
A.  depositor  of  the  stakeholder  before  he  had  paid  it  over  to  the 
winning  party.    The  plaintiff  was  nonsuited. 

TT.  K  MeZeUan^  for  plaintiff. 

Thonqi>8on  d>  Dunton^  for  defendant.  The  statute  against  bet- 
ting or  wagering  on  the  result  of  any  election  is  penal  and  should 
be  strictly  construed.  Beala  v.  Thurlowy  63  Me.  9;  £sp.  on  Pen. 
Stat.  chap.  1.  The  clause  in  the  sixty-ninth  section,  Revised  Stat- 
utes, chap.  4,  ^  under  penalty  of  forfeiting^'  prescribes  the  condition 
under  which  the  partieamade  the  bet  or  wager,  to  wit:  the  loss  of 
the  money  or  property  bet  or  wagered. 

HutRowa,  J.  It  was  long  ago  settled  in  this  State  that  all  betting 
is  itlepd;  yet  the  losing  and  therefor^  penitent  gamester  has  never 
been  denied  a  remedy,  either  by  the  courts  or  the  legislature.  It 
•eems  to  have  been  thought  that  his  folly  and  ignorance  were  suffi- 
ciently puui.<(hed  by  the  direct  penalties  to  which  he  was  liable,  and 
br  his  being  compelled  to  base  his  claim  to  retrieve  his  loss  upon 


•  ToMUM  tOtet,  Ortffor^  ▼.  Kkng  (68  IlL  ISO),  11  Am.  Rep.  6«,  and  nota,  58;  WUHimm  ? 
V^flV  as  Minn.  f90),  10  Am.  Kep.  180. 


250  MAINE,        

Gilmore  v.  Woodcock. 

grounds  generally  regarded  as  derogatory  both  to  his  honor  and  his 
understanding. 

It  is  plain  that  there  can  be  no  legal  objection  to  permitting  a  panr 
to  an  illegal  transaction  to  withdraw  from  it  while  it  is  still  iDCom- 
plete.  Hence  the  stakeholder  has  been  held  liable  to  the  loser  for 
the  money  deposited  in  his  hands,  where  he  has  been  notified  by  h\m 
not  to  pay  it  over  to  the  winner  at  any  time  before  it  was  actiullr 
paid,  even  though  the  stakeholder  was  an  infant,  his  infancy  bein^ 
held  not  to  be  a  bar  to  an  action  o£  trover  for  the  wrongful  conver- 
sion of  the  plaintiff's  money  under  such  circumstances.  ZeirU  v. 
LiUleJield,  16  Me.  233. 

Nor  does  it  make  any  difference  in  such  case  that  the  notice  to  the 
stakeholder  and  demand  upon  him  for  the  money  were  subsequent  to 
the  happening  of  the  event  on  which  the  wager  depended.  Stact/x, 
FosSy  19  Me.  335. 

It  is  true  that  when  the  money  has  once  been  paid  over  to  the 
winner,  it  cannot  be  recovered,  unless  a  remedy  is  given  by  sUtute. 
But  that  is  not  this  case.  Betting  on  elections  is  declared  illegal  by 
Revised  Statutes,  chap.  4,  §  69.  It  is  placed  on  the  same  footing 
with  other  gambling,  and  is  certainly  not  less  mischievous. 

Under  the  original  statute  (chap.  172,  approved  April  16,  IS41|  j 
the  parties  betting  each  forfeited  "a  sum  equal  to  "  the  wager, to tne  I 
use  of  the  city  or  town  where  he  resided,  to  be  recovered  by  an  action  j 
of  debt  in  any  court  competent  to  try  the  same.  No  transformation 
which  the  statute  has  undergone  in  the  process  of  revision  iodicates 
any  intention  on  the  part  of  the  legislature  to  change  the  snbstaocd 
of  the  forfeiture,  though  the  form  of  action  has  been  changed  to  caee. 
It  is  not  merely  the  identical  money  wagered  which  may  be  pursued; 
it  might  not  always  be4)0ssible  to  identify  or  traoe  it.  The  action 
by  the  city  must,  in  any  event,  be  brought  within  a  year,  acoonling 
to  the  provisions  of  Revised  Statutes,  chap.  81,  §  90,  and  it  must  \^\ 
against  a  party  making  the  bet.  The  liability  of  the  plaintiff  to  2^ 
judgment  in  favor  of  the  city  against  him  for  an  equivalent  araonutj 
cannot  affect  his  right  of  action  against  the  stakeholder,  when  it  ticic^ 
not  appear  that  the  fund  has  been  in  any  way  impounded  in  tii« 
stakeholder's  hands  to  meet  the  city's  judgment.  Unless  the  nect^j 
eary  legal  steps  have  been  taken  to  enforce  a  forfeiture,  a  man  vho^ 
money  or  property  is  liable  to  forfeiture  under  the  law,  is  still  eut^ 
tied  to  all  the  remedies  that  the  law  gives  him  for  the  protection  a{ 
his  rights  in  it. 
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It  is  no  part  of  the  duty  of  the  stakeholder  to  enforce  the  penalty 
in  favor  of  the  city,  nor  can  he  avail  himself  df  the  plaintiff's  lia- 
bility to  the  city  as  a  defense  to  this  action,  upon  any  testimony  here 
developed. 

Exceptions  sustained.    Nonsuit  set  aside.    New  trial  granted. 

Appletox,  Ch.  J.,  Walton,  Danfoeth,  Peters  and  Libbey, 
JJ.  concurred. 


State  v.  Gilmai7. 

(60  Me.   163.) 

Criminal  law  —  auauU  with  intent  to  kill  —  aiming  at  one  and  tcounding 

another. 

One  discharging  a  gun  into  a  crowd  intending  to  kill  A,  but  missing  him 

and  wounding  B,  is  guilty  of  assault  with  int€nt  to  murder. 
An  assault  with  intent  to  kill  cannot  be  justified  in  defense  of  property. 

CONYICTION  of  assault  with  intent  to  kill.  The  opinion  states 
the  case. 

E.  F.  Webb,  county  attorney,  for  the  State, 

E.  F.  Pillsbury,  B.  Foster  and  W.  P.  Whitehouse,  for  defendant. 

Appleton,  Ch.  J.  This  is  an  indictment  charging  the  defendant, 
in  the  first  coimt,  with  an  assault  upon  one  John  Flood  with  a  dan- 
gerous weapon  with  intent  to  kill  and  murder ;  in  the  second  count 
^vith  an  assault  to  kill,  and  in  the  third  count  with  an  aggravated 
assault. 

The  assault  in  question  was  made  by  deliberately  discharging  a 
loaded  gun  into  a  crowd  by  which  Flood  was  woimded. 

I.  The  counsel  for  the  defendant  requested  the  following  instruc- 
tion to  be  given :  "  That  it  is  incumbent  upon  the  government,  in 
order  to  sustain  the  charge  under  the  first  and  second  counts  in  the 
indictment,  to  prove,  beyond  a  reasonable  doubt,  that  the  specific 
intent  there  charged  actually  and  in  fact  existed  in  the  mind  of  the 
defendant  at  the  time  he  committed  the  act ;  that  it  is  incumbent 
upon  the  government,  if  it  would  establish  an  intent  to  kill,  to 
Voi-.  XXXI  —  33 
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prove,  beyond  a  reasonable  doubt,  that  at  the  time  he  commitud 
the  act  the  defendant  in  fact  intended  and  designed  to  take  life.'' 

The  court  instructed  the  jury  that  it  was  incumbent  upon  the  State, 
before  it  could  ask  a  conviction,  to  prove  the  guilt  of  the  accused 
beyond  a  reasonable  doubt. 

The  court  further,  on  this  branch  of  the  case,  instructed  the  jury 
as  follows:  '*  Had  he  the  intent  to  kill  and  murder  in  making  the 
assault  ?  This  is  the  great  element  in  the  first  and  second  couDtK, 
because,  as  to  both  of  these  counts,  if  there  was  no  intent  to  kill 
then  the  crime  charged  on  the  prisoner  in  those  counts  is  not  made 
out.  It  is  incumbent  upon  the  State  to  prove,  that  the  prisoner  in 
fact  intended  to  kill  John  Flood,  under  the  rule  that  I  shall  give 
you." 

This  instruction  includes  the  "  specific  intent "  as  in  fact  existing 
in  the  mind  of  the  defendant,  and  embraces  all  the  elements  of  the 
request. 

II.  Tlie  defendant's  counsel  requested  the  pi*e8iding  justice  to 
instruct  the  jury  that  if  the  defendant  in  fact  intended  to  kill  Koyes 
no  presumption  arises  from  that  fact  that  he  intended  to  kill  Joho 
Flood. 

Instead  of  such  instruction,  the  following,  which  constitutes  'le 
I  asis  of  the  defendant's  complaint,  was  given : 

'*  It  is  maintained  by  counsel  that  if  he  (the  defendant)  had  an 
iitent  to  kill  Mr.  Noyes,  and  discharged  the  gun  and  the  gun  took 
effect  upon  Mr.  Flood,  that  the  intent  to  kill  Mr.  Noyes  is  not  suffi- 
Client  to  constitute  the  crime  charged  against  the  prisoner  of  intent 
to  kill  Mr.  Flood.  Upon  this  point  in  the  case  I  instruct  yon  that 
if  \he  prisoner  in  discharging  the  gun  intended  to  kill  Mr.  Noyesor 
an}  other  person,  any  one  of  those  assembled  there  on  that  occasion, 
and  the  charge  which  he  fired  from  the  gun  took  effect  upon  Mr. 
Flood,  that  is  sufi^cient  to  constitute  the  offense  with  which  he  is 
charged.  The  intent  to  kill  characterizes  the  act,  goes  with  it,  and 
if  the  blow  reaches  any  person  it  carries  with  it  the  criminal  intent 
to  kill  and  murder;  and  if  it  takes  effect  upon  a  person  other  than 
the  one  intended,  the  crime  is  made  out  precisely  the  same  as  though 
tiie  intention  had  been  to  kill  and  murder  the  person  hit,  precise); 
as  if  death  had  ensued  from  the  wound  inflicted.  Though  the  inten 
tion  of  the  party  was  not  to  kill  the  person  hit,  still  if  his  intentioi 
was  to  kill  any  person  by  a  murderous  assault,  and  the  blow  takes 
effect  upon  a  person  other  than  the  one  intended,  it  is  sufficient  u 
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eorjtitute  the  crime  of  mnrder  if  death  ensues,  and  it  is  sufficient 
toconstitite  the  crime  charged  in  the  indictment  if  death  does  not 
ensne. 

"The  intent  charged  in  this  indictment  is  an  .ntent  to  murder, 
and  to  establish  that  essential  element  in  the  case,  it  is  necessary 
that  the  State  proves  to  your  full  satisfaction  that  the  prisoner  in 
making  the  assault  charged  upon  him  intended  to  kill  John  Flood; 
intended  to  mnrder  him,  and  that  embraces  the  element  of  malice 
aforethought." 

Here  is  the  case  of  a  man  firing  a  loaded  gun  deliberately  into  a 
crowd.    The  ruling  is  that  if  intending  to  "  kill  Mr.  Noyes  or  any 
other  person,  any  of  the  persons  assembled  there,"  and  the  shot  took 
effect  upon  Flood,  the  offense,  as  charged,  would  be  established. 
"Where  a  blow  aimed  at  one  person  lighteth   upon  another  and 
killeth  him  it  is  murder.     Thus  A  having  malice  against  B  strikes  at 
and  misses  him  but  kills  C,  this  is  murder  in  A;  and  if  it  had  been 
without  malice,  and  under  such  circumstances  that  if  B  had  died,  it 
would  have  been  but  manslaughter;  the  killing  of  C,  also,  would 
have  been  but  manslaughter."    Whar.  Am.  Crim.  Law  (4th  ed.), 
§  965.    ^*If  a  man  designing  to  kill  another  kill  by  mistake  a  third, 
the  killing  of  such  third  person  is  murder."    Id.,  §  997.     If  intend- 
ing to  mnrder  A,  and  supposing  B  to  be  A,  a  person  shoots  at  and 
wounds  B,  he  may  be  convicted  of  wounding  B  with  intent  to 
murder  him.     A  question  arose  as  to  the  propriety  of  the  conviction 
under  saeh   circumstances.      ^'  This   conviction   is  good "   remarks 
Jbrvis,  Ch.  J.     ** There  is  no  doubt,"  says  Pabkb,  B.,  "but  the 
prisoner  intended  to  hit  Taylor,  but  he  mistook  the  particular  per- 
son."    Regina  v.  Smithy  33  E.  L.  and  £q.  567.     In  State  v.  Butman^ 
42  N.  H.  490,  Bell,  Ch.  J.,  in  delivering  the  opinion  of  the  coun, 
says:  ^  If  the  evidence  shows  an  intent  to  kill  under  such  circum- 
stances as  to  constitute  a  murder  if  death  had  followed,  the  party 
may  be  oonvicted  of  an  assault  with  intent  to  murder."    In  Walker 
V.  State^  8  Ind.  290,  the  judge  charged  the  jury  that  'Mf  the  defend- 
ant fired  into  the  crowd  in  question,  of  which  A,  the  prosecuting 
witnesa,  was  one,  with  the  deliberate  intention,  either  formed  at  the 
time  or  urevionsly,  of  killing  and  murdering  some  one  of  the  crowd 
and  that  A  received  a  portion  of  the  shot  and  contents  of  the  gun 
and  was  wounded   the/eby,  it  will  be   sufficient  to  establish   the 
assault  and  battery  with  the  intent  charged.'     This  instruction  was 
held  to  be  sound  law. 
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Had  death  ensaed  in  this  oase,  there  can  be  no  question  that  tlM 
prisoner  would  have  been  guilty  of  murder,  whether  he  killed  Nojei, 
whom  he  intended  to  kill,  or  Flood,  whom  he  did  not  intend  to  kiUj 
but  whom  he  did  kill. 

IIL  The  comt  were  requested  to  give  the  following  instruction: 
**  The  principle  of  law  that  every  person  is  presumed  to  contemplate 
the  ordinary  and  natural  consequences  of  his  own  acts  is  applicable 
to  cases  where  death  actually  ensues;  if  death  does  not  ensne  then 
there  is  no  presumption  of  law,  arising  from  the  act  alone,  that  death 
was  intended,  and  if  no  consequences  at  all  follow  the  act,  there  \s  no 
presumption  of  law  that  any  consequences  at  all  were  intended." 

Upon  the  question  of  intent  the  instruction  was,  that  '^  a  sane  maa 
must  be  presumed  to  contemplate  and  intend  the  necessary,  natural 
and  probable  consequences  of  his  own  acts,  and  if  one  volnntarilj  or 
willfully  does  an  act  which  has  a  direct  tendency  to  destroy  another'g 
life,  the  natural  and  necessary  conclusion  from  the  act  is  that  he 
intended  to  destroy  such  person's  life.  Upon  this  branch  of  the  lair 
I  do  not  say  to  you  that  there  is  a  presumption  of  law  when  one  dis- 
charges a  loaded  gun  at  another  that  he  intended  to  kilL  But  the 
rule  is  that  he  who  discharges  a  gun  must  be  presumed  to  intend  the 
natural  and  ordinary  consequences  of  the  act.  You  can  only  get  aS 
his  motives  by  his  act." 

The  intent  precedes  and  modifies  the  act.  The  intent,  if  criminal, 
none  the  less  exists,  though  the  act  intended  fails,  by  mischance,  of 
its  accomplishment.  It  is  the  intent  which  determines  the  criminality 
of  the  act.  If  A  intends  to  murder  B,  but  the  shot  slightly  wounds, 
the  criminal  intent  none  the  less  exists,  and  the  assault  with  the 
intent  to  murder  is  established.  So,  if  the  shot  intended  to  murd«;r 
B  hits  C,  the  same  result  follows.  If,  when  death  does  not  ensue, 
the  presumption  is  declared  to  be  that  death  was  not  intended  because 
death  did  not  ensue,  no  one  could  be  convicted  of  an  assault  with 
intent  to  kill.  Because  the  shot  does  not  take  effect,  though  fired 
with  ever  so  deadly  an  intent,  it  does  not  follow  that  the  natural  and 
ordinary  consequences  of  the  act  were  not  intended.  The  presump- 
tion arises  from  the  act  and  the  intention  of  the  act,  not  from  what 
was  accomplished  or  what  failed  of  accomplishment. 

IV.  The  assault  in  question  was  made  for  the  purpose  of  expelling 
Noyes  and  others  from  the  land  claimed  by  the  defendant's  mother, 
Noyes  claiming  title  thereto. 

The  court  instructed  the  jury  that  it  was  for  theok  to  determine 
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whether  the  weapon  nsed  was  a  deadly  weapon,  and  if  it  was,  that 
the  prisoner  had  no  right  to  use  it  for  the  purpose  of  expelling  Flood 
ffom  his  mother's  land,  if  he  was  on  her  land. 

The  law  was  correctly  stated.  It  was  left  to  the  jury  to  say 
whether  the  weapon  was  a  deadly  one.  The  law  is  well  settled  that, 
**an  assault  with  intent  to  kill  cannot  be  justified  on  the  ground  that 
it  was  necessary  for  the  defense  of  property.  The  law,  in  this  respect, 
must  be  the  same  as  in  homicide.  If  there  is  an  aggression  —  a  going 
oat  of  the  house  for  the  purpose  of  attack  —  self-defense  ceases.^' 
Whar.  Am.  Crim.  Law,  §  1284.  An  assault  with  intent  to  kill  can- 
not be  justified  on  the  ground  that  it  was  necessary  for  the  protec- 
UoD  of  the  property.     Russell  on  Crimes,  663. 

7.  The  third,  fourth  and  fifth  requests  do  not  seem  to  have  been 
much  relied  upon.  They  are  sufficiently  answered  by  the  remarks  of 
the  judge  that  he  did  not  say  there  was  a  presumption  of  law  that 
where  one  man  discharges  a  loaded  gun  at  another  he  intended 
to  kill  The  inference  from  the  act  is  for  the  jury.  The  instruction 
is,  ^  that  the  man  who  discharges  the  gun  must  be  presumed  to 
btend  the  natural  and  ordinary  consequences  of  his  act."  What 
those  may  be,  and  what  may  be  the  intent  as  shown  from  the  act, 
vas  what  the  jury  were  to  determine,  and  what  was  properly  sub- 
nitted  for  their  determination. 

Mceepiians  overrulecL    Judgment  on  the  verdict. 

Waijiok,  Babbows,  Petsbs  and  Libbst,  J  J.,  ooncuned.  VibgdIi 
J*i  did  not  oonour. 
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(HO  Me.  ns.) 

ytgligencs  —  dangerous  premiaes  —  Ucen»e€  —  evidence — conlributory  im^M. 

One  owes  no  duty  to  a  mere  licenser  to  keep  safe  bis  premises. 

In  an  action  of  damages  for  negligence  in  lighting  a  passage-way  and  guard 

ing  an  elevator,  evidence  of  former  accidents  or  escapes  from  accident  'n 

incompetent 
£very  person,  whether  a  mere  licensee,  or  upon  express  or  implied  inritation. 

seeking  access  to  a  place  of  business  is  himself  bound  to  use  ordinao*  <^";.* 


ACTION  for    negligence.     The   opinion   states 
plaintiff  had  judgment. 


the    facts.    Tlf 


8.  C.  AndrevoSy  A.  A,  Strout  and  O.  F.  Holmes^  for  plaintiff. 
T.  B.  Reedy  for  defendant. 

ApPLKTOr^y  Ch.  J.     This  is  an  action  on  the  case  for  nei^ligcnce. 

The  defendants  had  their  counting-rootn  on  Exchange  street,  oc 
the  lower  floor.  The  editorial  and  composing  rooms  were  on  the 
second  floor.  At  the  head  of  the  stairs  is  a  hall,  on  the  right  hand 
is  the  door  leading  to  defendants'  rooms,  and  on  the  left  is  an 
elevator-way  with  folding  doors. 

The  plaintiff,  aa  he  alleges,  on  the  1 7th  of  September,  1 875,  between 
11  and  12  o'clock  at  night,  was  proceeding  to  the  defendants' 
rooms  on  the  second  floor,  the  counting  room  being  closed,  for  the 
purj»oso  of  procuring  the  insortion  of  a  notice  in  the  newspaper  pub- 
lished by  them,  wlien,  there  being  no  sufficient  light  in  the  hall,  and 
the  door^  to  tlie  elevator-way  being  left  open,  he  fell  down  the 
elevator-way  and  was  seriously  injured. 

The  question  for  determination  wjis  whether  there  was  negligence 
on  the  part  of  the  defendants,  at  the  time  when  and  the  place  where 
the  plaintiff  sustained  the  injury  for  which  he  seeks  compensation; 
not  whether  there  was  negligence  at  other  times  and  under  difiPerent 
conditions.     If  the  defendants  are  liable,  they  are  not  liable  for  past 


*  See  note,  W  \m.  Rpp.  .V(9;  Na»h  v.  MinntavolU  3HU  Cb., 


FEBUUAUY  TERM,  1S70.  263 

Parker  ▼.  Portland  Publishing  Company. 

neglects,  when  an  injnry  might  have  occurred  but  did  not.  Nor  do 
previous  omissions  of  duty  prove,  or  tend  to  prove,  the  particular 
neglect  of  which  the  plaintiff  complains. 

I.  Evidence,  embracing  a  period  of  two  years,  tending  to  show  at 
ilifferent  times  Uie  condition  of  the  hall-way  and  entrance  to  the 
l*re§8  editorial  and  composing  rooms,  as  to  light  —  whether  more  or 
ii»5,  or  none  —  of  the  position  of  the  elevator  gate  and  doors,  of 
what  had  happened  to  other  men  at  other  times,  and  of  their  for* 
tunate  escape  from  peril,  was  received,  notwithstanding  the  season- 
sbla  and  strenuous  objections  of  the  defendants. 

These  facts  were  all  collateral  to  the  main  issue,  and  should  have 
been  excluded,  ''and  the  reason  is,  that  such  evidence  tends  to  draw 
away  the  minds  of  the  jury  from  the  point  in  issue,  and  to  excite, 
prejudice  and  mislead  them;  and  moreover,  the  adverse  party,  havii)u 
DO  notice  of  such  a  course  of  evidence,  is  not  prepared  to  rebut  it.'^ 
1  Greenl.  Ev.,  §  52.  "  It  maybe  added,  that  the  evidence  not  being 
to  a  material  point,  the  witness  could  not  be  indicted  for  perjury  if 
it  were  false.'*     1  Greenl.  Ev.,  §  448. 

It  was  immaterial  to  the  issue,  whether,  on  some  particular  day  or 
night  previous  to  the  plain tiff^s  injury,  the  gates  to  the  elevator  had 
been  closed  or  not;  whether  there  had  been  sufficient  light  in  the 
faail  or  not,  or  whether  some  individual  had  or  had  not  been  exposed 
to  injury  and  had  escaped.  If  evidence  of  this  character  is  receiv- 
able, contradictory  proofs  would  be  admissible,  and  there  would  be 
M  many  collateral  issues  as  there  were  collateral  facts  and  witnesses 
testifying  to  them. 

The  entire  weight  of  judicial  authority  is  against  the  reception  of 
the  evidence  received  subject  to  objection.  The  attention  of  the 
jury  would  be  diverted  from  the  questit^ns  really  in  dispute,  and 
directed  to  what  is  entirely  collateral.  Hubbard  \.  A,  andK.  Railroad 
Co,y  39  Me.  506;  Aldrich  v,  Pelham^  I  Gray,  510;  Kidder  v.  Dun- 
ttabUj  11  id.  342;  Collins  v.  Dorchester^  6  Cush.  396;  Gahagan  v. 
B,  and  L.  R,  Co,^  1  Allen,  187;  In  re  Baltimore  and  Sitsquehanna  R. 
R.  Co,^  v.  Woodruffs  4  Md.  242;  Schooamaker  v.  Wilbraham,  110 
Mass.  134.  "  The  evidence  of  what  had  happened  at  the  same  place 
the  year  before,"  observes  Gray,  Ch.  J.,  in  Blair  v.  Pelham^  1 1 8  Mass. 
420,  "was  rightly  rejected;  because  it  tended  to  raise  a  collateral 
i«ne;  because,  it  being  admitted  that  the  highway  had  been  in  the 
lame  condition  for  twenty-four  hours  before  the  injury  now  sued  for, 
the  previous  length  of  time  for  which  it  had  existed  was  immaterial.** 
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The  case  of  Edwards  v.  Ottawa  Riv.  Ndv.  Co.,  89  Up.  Can.  Q. 
B.  2d4y  was  an  action  against  the  defendant  for  negligence  in  the 
constraction  and  management  of  their  steamboat,  hj  which  sparb 
escaped  from  the  funnel  at  the  wharf,  and  the  plaintiffs  lumber  and 
mills  were  burnt.  The  alleged  negligence  consisted  in  leaving  the 
screens  of  the  steamer  open;  and  on  the  part  of  the  plaintiff,  evi- 
dence was  received,  though  objected  to,  that^  on  other  occasions  and 
at  different  times  and  places,  the  screens  were  open  and  dnders 
escaped.  The  presiding  judge  ruled  that  this  evidence  wad  admis- 
sible. Held,  that  such  evidence  was  inadmissible  to  support  the 
plaintiff's  case,  when  it  was  tendered  and  received. 

All  the  English  and  American  cases  bearing  on  the  question  were 
examined  and  discussed  by  Harbison,  Ch.  J.,  who,  after  stating  the 
facts,  says:  '^The  declaration  charges  negligence  by  the  defendants 
on  a  particular  occasion  and  at  a  particular  place,  whereby,  etc.,  aod 
this  the  defendants  deny.  The  only  issue  therefore,  for  the  determio- 
ation  of  the  jury,  was  whether  there  was  the  negligence  charged,  on 
the  occasion  and  at  the  place  alleged,  resulting  in  damage  to  some 
amount  to  the  plaintiff.  If,  on  the  day  and  at  the  place  in  question, 
the  screens  were  open  and  sparks  escaped,  one  or  more  of  which 
sparks  set  fire  to  the  pile  of  lumber,  there  was  such  negligence 
and  such  damage  as  alleged,  and  the  jury  should  find  for  the  plaintiff. 
It  could  not  assist  the  jury  in  coming  to  a  determination  on  that 
issue  to  show  that,  on  other  days  and  at  other  places,  the  screens 
were  open  and  sparks  escaped.  Such  evidence  would,  in  my  opinion^ 
be  more  likely  to  mislead  than  to  assist  the  jury  in  arriving  at  a 
proper  determination."  So  in  this  case,  what  was  done  or  omitted 
to  be  done,  at  other  times,  is  immaterial. 

As  the  case  is  one  of  grave  importance,  it  may  not  be  inexpedient 
to  consider  the  various  legal  questions,  which  may  arise  in  its  differ*, 
ent  aspects  in  the  trial  of  the  case  hereafter. 

n.  The  defendants  are  only  responsible  for  neglect  of  duty.  They 
are  bound  to  use  ordinary  and  common  care  and  diligence  to  keep 
the  premises  and  the  usual  passageway  to  them  safe  for  the  access  of 
all  persons  coming  to  them  at  seasonable  hours  by  their  invitation, 
express  or  implied,  or  for  any  purpose  beneficial  to  them,  they  exer- 
cising ordinary  care  in  so  coming.  If  the  premises  are  in  any  respect 
dangerous,  they  are  bound  to  give  such  visitors  notice,  to  enable 
them  with  ordinary  care  to  avoid  the  danger.  Knigkt  ▼.  P.  iMnd  & 
and  P.  Railroad  Co.,  66  Me.  235;   CampbeUr.  Portland  Sugar  (7ol,«2 
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id.  552;  &  O,  16  Am.  Rep.  503 ;  JSSliot  v.  Pray,  10  Allen,  37R; 
AcMny  ▼•  Old  Colony  and  Newport  Railroad  Co,y  10  id.  869;  (7Aap- 
man  Y.  Boihwellf  96  E,  C.  L.  168;  John  v.  Bacon,  L.  R.,  5  C.  P. 
437.    Sach  are  the  general  principles  of  law  applicable  to  the  case. 

Theoounting  room  of  the  defendants  was  on  the  lower  floor.  This 
vas  the  defendants'  place  of  business.  The  editorial  and  com  posi- 
tion rooms  were  in  the  second  story.  If  there  was  an  implied  invi- 
tation, or  permission  merely,  as  a  matter  of  accommodation,  as  tho 
defendants*  witnesses  testified,  the  question  would  arise,  if  an  invita- 
tion,  whether  such  invitation  could  be  implied  after  business  hourr« 
and  through  the  night,  when  the  inhospitable  absence  of  light  would 
seem  to  negative  such  invitation. 

m.  Bat  it  is  well  settled,  if  the  plaintiff  was  at  the  place  where 
the  injury  was  received  by  license  merely,  that  the  defendants  would 
owe  him  no  duty,  and  that  he  cannot*  recover.  In  Holmes  v.  If,  K 
R,  W.  Co.^  L.  R.  4  Ex.  257,  Bramwbll,  B.,  said:  "  If  the  plaintiff 
had  gone  where  he  did  by  mere  license  of  the  defendants,  he  would 
have  gone  there  subject  to  all  the  risks  attending  his  going."  In  the 
same  case  CHAXNE^i,  B.,  remarked :  "  I  quite  concur  in  the  rule  laid 
down  by  the  cases  that  where  a  person  is  a  mere  licensee  he  has  no 
cause  of  action  on  account  of  dangers  existing  in  the  place  he  is  per- 
mitted to  enter."  In  Blackman  v.  Toronto  Street  liailioay  Co.,  38 
Up.  Can.  Q.  B.  173,  the  deceased,  a  boy  selling  newspapers,  got  on  a 
street  railway  car  at  the  rear  end  and  passed  through  the  car  to  the 
front  platform  where  the  driver  was  standing;  he  stepped  to  one 
fide  behind  the  driver  and  fell  off,  there  being  no  step  on  that  side, 
and  waa  killed  by  the  car  running  over  him.  The  boy  had  paid  no 
fare.  It  appeared  that  newsboys  were  allowed  to  enter  the  cars  to 
sell  newspapers  without  being  charged.  It  was  held  that  no  right 
of  action  existed  against  the  defendant;  that  there  was  no  breach  of 
daty  to  him,  and  that  he  must  take  the  cars  as  he  found  them. 
"Assuming,"  says  Bubton,  J.,  '^for  the  purposes  of  this  case,  that 
the  defendant  would  be  bound  by  any  license  or  permission  given  to 
the  deceased  by  the  driyer,  he  was,  at  best,  in  the  position  of  a 
licensee,  and,  although  whilst  there  the  defendants  would  not  be  jus- 
U£el  in  injuring  him  by  careless  driving,  any  more  than  they  would 
be  by  reckless  driving  over  him  if  on  the  street,  it  is  clear  there  was 
10  duty  on  the  part  of  the  defendants,  as  regards  the  deceased,  to 
have  the  steps  of  the  cars  in  any  other  condition  from  that  in  which 
he  found  them  when  he  availed  himself  of  the  permission  to  enter 
Vol.  XXXI  —  34 
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He  acquired  no  right,  and  whatever  may  have  been  the  obligation  of 
the  defendants  as  regards  their  passengers,  they  owed  no  daty  to  the 
deceased  to  keep  the  car  in  repair.^'  In  the  same  case  Mo»s,  J., 
remarks:  ^'The  passengers  may  have  the  right  to  insist  that  the  oar 
■hall  be  free  from  patent  defects,  as  the  court  of  Queen's  Bench  holds, 
bnt  the  licensee  must  take  the  vehicle  as  it  is.  He  cannot  claim  that  it 
should  have  been  safer  or  stronger."  **  If,"  remarks  Hagarty,  Ch. 
J.,  "in  the  hall  or  office  of  a  large  hotel,  newsboys  or  others  were 
seen  coming  in  and  going  out  offering  newspapers,  etc.,  for  sale,  I  do 
DOt  think  there  would  be  any  implication  in  the  event  of  an  accident 
that  such  persons  were  guests  in  the  hotel,  or  were  there  under  any 
contract,  express  or  implied,  with  the  host  or  owner  that  the  prem- 
ises should  be  in  any  particular  order  or  condition." 

The  distinction  between  what  is  due  to  one  on  the  premises  Ijv 
invitation,  and  a  mere  licensee  were  fully  considered  and  discussed 
in  an  elaborate  opinion  of  Lord  Chief  Baron  Lkfroy  in  the  case  of 
SuUivariy  Ext,  v.  Wat&rB^  14  Ir.  Com.  L.  466.  The  case  came  before 
the  court  on  demurrer  to  a  summons  and  plaint  brought  by  the 
widow  and  administratrix  of  Patrick  Sullivan,  claiming  daraagej 
from  the  defendants  under  Lord  Campbell's  act,  on  the  ground  ihat 
the  death  of  Patrick  Sullivan  was  occasioned  by  the  negligence  ot 
the  defendant.  The  negligence  relied  on  is  stated  to  consist  in  the 
permitting  an  aperture  in  the  loft  of  the  defendant  to  remain 
unguarded  and  neglected,  by  reason  of  which  the  deceased,  passing 
along  the  floor  of  the  loft,  fell  through  the  aperture  and  received 
injuries  of  which  he  died.  The  statements  in  the  declaration,  observes 
the  Chief  Baron,  are,  in  substance,  "  that  the  defendant,  at  the  time 
of  the  grievances  in  question,  was  in  the  possession  of  a  distillery, 
and  loft  connected  with  it;  that  Patrick  Sullivan  was  employed  by 
him  as  a  laborer  to  do  certain  work  about  the  distillery  at  night; 
that  Patrick  Sullivan,  as  such  laborer,  had,  whilst  so  employed, 
access  by  the  license  of  the  defendant  to  one  of  said  lofts  at  night, 
and  by  such  license  used  one  of  said  lofts  for  the  purpose  of  sleeping! 
during  the  intervals  of  the  night  when  4ie  was  not  actually  engagi'd 
in  said  employment.  The  summons  and  plaint  then  proceeds  (in  the 
form  of  an  assignment  of  a  breach)  to  assert:  Yet  the  defendant,  we! 
knowing  the  premises,  wrongfully  and  negligently  permitted  a  cor 
tain  aperture,  then  being  in  the  floor  of  said  loft,  to  remain  oj^en, 
without  being  properly  guarded  and  lighted,  by  reason  whereof  the 
said  Patrick  Sullivan,  whilst  passing  along  the  floor  of  Sidd  loft  in 
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punuaDce  of  said  license,  fell  through  the  said  aperture,  and  was 
thereby  wounded  and  injured;  and  by  reason  of  the  wounds  and 
injuries  thereby  occasioned  to  him  as  aforesaid,  the  said  Patrick  Sul- 
livan, afterwards  and  within  twelve  months  before  lliis  suit,  died. 
The  f  leading  states  that  the  defendant  had  access  to  the  loft,  ^or  the 
purjiose  of  sleeping,  by  the  license  of  the  defendant;  which  negatives 
that  he  used  the  loft  for  that  purpose  under  the  contract  of  his 
employment.  It  is  therefore  quite  plain,  that  if  any  obligation 
towards  the  deceased  existed  in  the  defendant  to  guard  or  light  the 
aperture,  such  obligation  must  have  ai-isen  from  the  license  to  use  the 
loft  at  nighty  and  from  the  fact  that  the  deceased  used  the  loft  in 
pursuance  to  such  license.''  After  an  elaborate  and  exhaustive 
review  of  all  the  authorities  the  Chief  Baron  concludes  thus  :  "  The 
deceased  took  the  permission  to  sleep  at  the  loft,  instead  of  remain- 
bg  up  at  night  or  sleeping  elsewhere,  during  the  intervals  when  he 
was  not  engaged  in  the  business  of  the  defendant.  He  must,  I  think, 
be  considered  as  having  taken  the  permission  (to  apply  the  language 
of  Williams,  J.,  in  HounaeU  v.  Smythy  1  C.  B.,  N.  S.  731),  '  with  its 
coocomitant  conditions,  and  it  may  be,  perils.'  Under  such  circum- 
stances he  became  .his  own  insurer." 

IV,  Whatever  may  be  the  position  of  the  plaintiff,  whether  there 
by  express  or  implied  invitation  or  as  a  mere  licensee  (his  presence 
being  simply  permissible),  he  was  bound  to  exercise  common  i^are 
and  caution.  He  wished  to  find  the  Press  oi^ce.  He  had  never 
been  there  and  did  not  know  where  it  was.  He  was  ignorant  after 
he  got  to  the  head  of  the  staira  as  to  the  location  of  the  door  leading 
from  the  passageway  into  the  editorial  rooms  of  the  defendants.  It 
vas  dark  and  he  was  a  stranger  to  the  premises.  The  alternative  in 
rach  a  case,  as  presented  by  Bramwbll,  B.,  in  ordering  a  nonsuit 
was  that  'Mf  it  was  so  dark  that  the  plaintiff  could  not  see  he  ought 
not  to  have  proceeded  without  a  light.  If  it  was  sufficiently  light 
for  him  to  see  he  might  have  avoided  the  staircase,  which  is  a  dif- 
ferent thing  from  a  hole  or  trap-door  through  which  a  |>erson  may 
fall**  Wilkinson  v.  Fairrie^  1  H.  &  C.  633.  "  In  general,"  remarks 
Pollock,  Cb.  B.,  in  that  case,  "  it  is  the  duty  of  every  person  to 
take  oare  of  his  own  ^safety  and  not  to  walk  along  a  dark  pa:sa[^e 
without  a  light  to  disclose  to  him  any  danger."  In  Forsyth  v.  Bos- 
ten  and  Aidant/  jR.  H.  Co.^  103  Mass.  513,  it  appeared  that  the 
plaintiff  was  a  passenger  in  the  defendants'  cars  at  night,  at  a  station 
of  the  defendants,  on  one  of  two  platforms  extending  along  ei»ch  side 
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of  the  track  to  a  highway  (which,  as  the  plaintiff  knew,  crossed  the 
railroad),  and  having  a  step  at  the  end  next  the  highway;  that 
instead  of  walking  along  the  platform  he  voluntarily  stepped  from 
it  with  the  intention  of  going  obliquely  across  the  track  to  the  high- 
way, and  when  he  stepped  off  fell  into  a  cattle-guard  dug  across  the 
track  and  was  injured;  that  the  niglit  was  so  dark  that  he  felt  with 
his  foot  to  find  the  edge  of  the  platform,  and  that  he  did  nothing 
to  ascertain  what  would  be  found  on  stepping  from  the  platforoL 
Held,  that  he  was  not  in  the  exercise  of  due  care  and  could  oot 
recover  because  he  did  not  take  any  precaution  to  ascertain  if  ho 
could  make  a  step  with  safety.  In  Fierce  v.  Whitconib^  48  Vt.  127 ; 
IS.  C,  21  Am.  Rep.  120,  the  facts  were  these:  The  plaintiff  and  the 
defendant  were  farmers.  The  plaintiff  went  to  the  defendant's  late 
in  the  evening  to  buy  some  oats.  The  defendant  kept  his  gpranary 
locked.  He  obtained  the  key  and  went  with  the  plaintiff  to  the 
upper  floor  of  the  granary  where  the  oats  were,  and  while  the  defeoJ- 
ant  went  for  a  measure,  the  plaintiff  walked  about  the  floor  in  the 
dark,  fell  through  an  aperture  therein,  and  was  injured.  Held,  that 
the  defendant  was  not  liable  for  the  injury.  If  the  plaintiff's  want 
of  common  care  and  prudence  was  the  cause  of  his  injury  he  has 

only  himself  to  blame  and  cannot  recover. 

Msceptiofis  sustained. 

Walton,  Danfobth,  Pbtbbs  and  Libbbt,  J  J.,  oononiTcd.  Vnonit 
J.i  ooncarred  in  the  result. 


Boyd  y.  Cablton. 

(09  Mo.  SOO.; 

Dower  —  asaignment  of —  improvements  by  grantees  of  AtM&andL 

In  an  action  for  dower  in  part  of  a  tract  of  land  conveyed  by  the  husband, 
improvements  made  by  the  husband's  grantees  on  the  demanded  premisei  an 
not  to  be  embraced  in  the  estimate  of  value;  but  if  the  husband's  immediati 
grantee  has  conveyed  in  severalty,  the  increased  value  by  reason  of  |iii|po«» 
ments  made  by  such  grantees  is  to  be  reckoned. 

A  CTION  of  dower.    The  opinion  states  the^Base. 

N,  Webb  and  7!  H,  ITaskeU,  for  the  plaintifL 
J.  it  JSL  Jdl  Randy  for  the  defendant. 
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Barrows,  J.  The  lot  in  which  the  plaintiff  here  demands  her 
dower  is  part  of  a  parcel  of  about  four  acres  of  land  in  Portland, 
which  was  owned  by  the  plaintiff's  husband  during  the  coverture, 
ontil  it  passed  from  him  in  1841,  by  the  levy  of  an  execution  on  the 
entire  parcel  in  favor  of  the  president,  directors  and  company  of  the 
Exchange  Bank.  At  the  time  of  the  levy  there  were  no  buildings 
CD  ttid  four  acre  parcel ;  but  a  few  years  later,  a  street  was  opened 
ihix>agh  it,  and  the  remainder  was  divided  into  lots  of  convenient 
size,  one  of  which  is  the  defendant's,  and  all  of  which  have  passed 
into  the  hands  of  sundry  persons,  holding  under  sundry  mesne  con- 
veyances from  said  bank;  and  valuable  houses  have  been  built 
upon  all  of  them.  The  defendant's  lot  has  been  improved  by  filling, 
draining  and  fencing,  and  the  erection  of  a  valuable  house  thereon. 
The  defendant  not  denying  the  plaintiffs  right  to  dower  in  this  lot, 
coDtends  that  she  is  entitled  to  have  set  out  to  her  only  such  part 
thereof  as  will  produce  an  income  equal  to  one-third  of  the  income 
which  said  lot  would  now  produce  if  no  improvements  had  been 
made  since  the  levy  upon  any  portion  of  the  tract  levied  upon. 

The  plaintiff  claims  that  she  Is  entitled  to  her  dower  in  the  premi- 
ses described  in  her  writ  according  to  the  present  value  thereof, 
excluding  the  increased  value  by  reason  of  improvements  on  the 
same  by  the  successive  tenants  since  the  time  when  her  husband 
aliened  the  premises,  but  that  she,  and  not  the  tenant,  is  entitled  to 
the  benefit  of  any  increased  value  of  the  lot  by  reason  of  improve- 
ments made  since  the  levy  on  other  parcels  of  the  entire  four  acre 
tract. 

Both  parties  accept  as  correct  the  general  principle  as  stated  in 
many  American  cases  where  dower  is  awarded  against  the  alienees 
of  the  husband  or  their  grantees,  and  in  the  text  books,  substantially 
thus:  The  dower  is  to  be  assigned  according  to  the  value  of  the 
lands  at  the  time  of  the  assignment,  excluding  the  increase  in  value 
by  reason  of  improvements  made  on  the  premises  by  the  alienees, 
and  giving  the  dowress  the  benefit  of  any  increase  from  other  cir- 
cumstances; or  as  expressed  by  this  court,  by  Shepley,  J.,  in  Carter 
V.  Parker^  28  Me.  609:  "  The  widow  is  entitled  to  have  such  part  of 
the  land  set  out  to  her  as  dower  as  will  produce  an  income  equal  to 
one-third  part  of  the  income  which  the  whole  estate  would  now  pro- 
duce if  no  improvements  had  been  made  upon  it  since  it  was  con- 
reyed  by  the  husband.'' 
"  She  is  not  entitled  to  be  endowed  of  improvements  made  by  th« 
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graDtee  of  the  husband,  or  by  the  assignee  of  Bach  grantee.  Th« 
widow  is  to  be  excluded  from  the  improved  value  arising  from  tb« 
labor  and  money  expended  upon  the  laud  since  the  alienation,  bat 
not  from  that  which  has  arisen  from  other  causes."  Moshet  f 
Mos/ier^  15  Me.  371. 

"  The  plaintiff  is  entitled  to  her  dower,  excluding  in  the  assign- 
ment of  it  any  improvements  made  by  the  grantee  or  his  assignee 
since  the  alienation."    Hobhs  v.  Harvey^  16  Me.  80. 

The  contention  that  arises  between  the  parties  is  whether  expres- 
sions like  those  above  quoted  from  our  own  decisions  apply  only  to 
the  lot  in  which  dower  is  demanded  in  the  suit,  and  is  to  be  set  oat; 
or  whether,  where,  as  here,  the  lot  is  part  of  a  larger  parcel  aliened 
by  the  husband  by  one  conveyance,  they  exclude  all  increased  valae 
by  reason  of  improvements  by  other  grantees  of  the  alienee  on  other 
parts  of  the  parcel. 

Such  a  contention  could  not  arise  Hinder  the  English  rale  si 
laid  down  by  Lord  Denman  in  RiddM  v.  OwmneUy  1  Q.  B.  682; 
S.  C,  41  £.  C.  lu  R.  728,  where  he  discusses  at  large  the  ancient 
authorities,  Fitz  Herbert,  and  Plowden,  and  Coke,  and  concludefl^ 
that  considering  the  nature  of  dower  and  the  remedy  provided  for 
it  by  the  law  of  England,  the  right  unquestionably  attaches  on  all 
of  the  lands  of  which  the  husband  was  seized  during  the  coverture, 
*'  at  the  period  of  his  death  according  to  its  then  actual  value  with- 
out regard  to  the  hands  which  brought  it  into  the  condition  in  which 
it  is  found;  the  law  apparently  presuming  that  it  will  continue  sub- 
stantially the  same  up  to  the  assignment."  He  adds,  ^*  Mr.  Park 
(on  Dower,  257)  informs  us  that  Hhe  understanding  of  the  profession 
is  that  the  wife  shall  be  endowed  of  the  land  as  she  finds  it  at  the 
time  of  her  title  to  dower  consummated.'  We  have  permission 
from  Sir  Edward  Suoden  to  state  that  he  always  considered  the  role 
to  be  that  the  widow  is  entitled  to  have  assigned  to  her  as  her  dower 
so  much  in  value  as  is  equal  to  a  third  in  value  according  to  the  con- 
dition of  the  estate  at  the  time  of  her  husband's  death."  In  fine, 
under  Lord  Dbnman's  rule,  he  who  builds  on  land  in  which  there  if 
an  outstanding  inchoate  right  of  dower  finds  himself,  after  the  death 
of  the  husband  when  the  dowress  comes,  in  the  position  of  any  other 
man  who  builds  on  land  to  which  another  has  a  paramount  title. 

But  in  this  country,  where  land  is  more  widely  distributed  in  small 
pafcels,  and  changes  owners  more  frequently,  the  possessioii  of  it 
being  less  valued  and  the  title  less  scrutinized  than  in  England,  it 


FEHIUJARY  TERM,  1879.  271 

Boyd  Y.  Carlton. 


wu  loog  ago  felt  that  such  a  rule  would  often  produce  inequitable^ 
ind  in  some  cases,  disastrous  results;  and  the  common  law  as  held 
by  the  courts  changed  to  accommodate  itself  to  the  new  circnm- 
itances.  The  modification  seems  to  have  been  adopted  for  the  rea- 
sons referred  to  by  Parsons,  Ch.  J.,  in  Oore  v.  Brazier,  3  Mass.  644, 
prominent  among  which  is  the  idea  that  public  policy  requires  it  so 
that  purchasers  may  not  be  discouraged  from  improving  their  lands. 
Widows  whose  husbands  had  aliened  with  warranty  during  the 
coverture,  and  whose  interest  in  the  personals  that  might  be  required 
'0  respond  for  a  breach  of  the  warranty  was  large,  would  be  likely 
also  to  adjust  their  claims,  if  they  made  any,  upon  easy  terms,  so 
that  neither  their  children's  nor  their  own  share  of  the  personals 
would  be  burdened  thereby.  * 

However  it  has 'come  about,  the  difference  between  the  American 
rale  and  that  of  Lord  Dsnman  is  well  established.  The  husband, 
while  he  has  theoretically  no  control  over  his  wife's  right  to  dower, 
has  it  in  his  power  to  affect  its  value  by  his  conveyances,  i.  e.,  he 
ma}  compel  her  to  claim  and  receive  it  in  many  small  parcels,  the 
owner  of  each  of  which  may  set  out  her  dower  therein,  excluding 
the  value  of  all  improvements  made  thereon  by  himself  or  his 
grantors  since  the  alienation  by  the  husband. 

The  natural  tendency  of  such  alienations  under  the  America n  rule 
i&  to  diminbh  the  value  of  the  dower,  because  there  is  less  proba- 
bility that  the  dowress  will  be  able  to  put  many  small  parcels  to  the 
profitable  nse  which  she  might  make  of  one  large  one.  The  ques- 
tion presented  in  this  case,  then,  is  one  which  is  almost  sure  to  arise 
whenever  the  husband  has  aliened,  without  warranty,  a  considerable 
tract  that  has  been  subsequently  divided  and  improved,  and  it  needs 
careful  consideration. 

The  counsel  for  the  defendant  ingeniously  argues  that  the  subdi- 
*>:sion  innce  the  alienation  should  not  affect  the  general  principle, 
(•ecanse  the  dowress  will  in  that  way  in  her  various  suits  indirectly 
^ki  the  benefit  of  all  the  improvements  made  on  the  four  acres,  which 
>  iearly  she  could  not  do  if  it  had  remained  the  property  of  the  orig- 
inal purchaser,  and  had  been  improved  by  him  or  by  many  purchasers 
as  tenants  in  common;  and  he  claims  that  while  the  subdivision 
affects  the  mode  of  proceeding  to  obtain  the  dower  and  of  seuing  it 
oat,  these  are  only  matters  of  form,  not  of  substance,  and  the  dcwr^^.ss 
fboald  be  excluded  from  the  benefit  of  all  improvements  Tade  on 
the  premises  aliened   by   the  husband,  as  well  as  thoso  ^ade  by 
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the  defendaDt  or  his  grantors,  on  the  promiKei^  in  which  dower  u 
demanded  in  this  writ. 

If  we  were  satisfied  tliat  the  snbdivision  affected  the  setting  oat 
of  the  dower  in  the  form  only  and  not  in  substance,  it  woald  go  far 
to  show  that  the  governing  principle  ought  not  to  be  changed 
because  of  the  subdivision  after  the  alienation.  But  we  think  thii 
proposition  of  the  defendant  cannot  be  maintained. 

As  before  suggested,  dower  in  a  single  parcel  of  four  acres,  set  out 
as  it  ought  to  be  in  one  piece,  is  obviously  capable  of  being  used  in 
various  ways  more  profitably  than  detached  pieces  of  insigmficant 
dimensions,  such  as  the  dowress  might  be  obliged  to  accept  when 
the  subdivision  has  taken  place.     These  last  might  depend  for  their 
value  mainly  upon  the  inconvenience  to  which  the  occupant  of  the 
small  lot  is  subjected  by  the  possession  of  the  dowress,  and  bb 
ability  and  willingness  to  free  himself  from  that  inconvenience  by 
payment  of  a  reasonable  sum  to  procure  the  extinguishment  or 
release  of  her  right.     We  think  there  is  a  substantial  difference 
between  the  dower  in  a  single  four-acre  piece  and  dower  in  the  same 
when  it  has  been  divided  into  a  score  of  small  lots.     Moreover,  the 
case  finds  that  after  the  parcel  went  into  the  hands  of  the  bosband^s 
alienee  a  street  was  opened  through  the  tract  preparatory  to  the 
subdivision  of  the  remainder.     Whether  this  was  by  dedication  and 
acceptance  does  not  appear.     Nor  is  it  material,  for  however  it  wm 
brought  about,  the  effect  was  to  defeat  the  claim  for  dower  in  m 
much  of  the  four  acres  as  was  thus  appropriated.     1  Wash.  R  P. 
(1st  ed.)  book  I,  chap.  7,  §  87,  p.  220,  and  cases  there  cited. 

Now,  if  the  husband  had  aliened  in  small  lots,  as  the  tract  is  now 
divided,  to  the  several  owners,  of  whom  the  defendant  is  one,  it 
would  not  be  contended  that  the  owner  of  either  lot  could  claim  that 
any  improvements,  except  those  made  by  himself  upon  his  own  lou 
should  be  excluded  from  the  estimate.  We  think,  for  the  reasun; 
assigned  at  large  In  Fosdick  v.  Oooding^  1  Me.  SO,  that  since  the 
consequences  to  the  widow  in  respect  of  dower  must  be  the  samt 
where  he  aliens  to  one,  and  the  grantee  afterwards  conveys  in  several 
parcels  to  several,  the  rule  for  the  assignment  should  be  the  same 
in  such  case  as  it  would  be  if  the  husband  had  made  the  division 

I 

directly. 

The  acts  of  the  husband  which  are  powerless  to  defeat  ought  noi 
to  be  suffered  to  impair  the  value  of  the  wife's  dower  beyond  theii 
necessary  results  under  the  American  rule.     Creditors  who  take  th^ 
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buband's  lands  by  levy  take  them  sabject  to  the  contingency  of 
the  wife's  claim  of  dower.  Those  who  derive  their  title  from  the 
lerying  creditors  take  it  with  the  same  burden  as  though  they 
derived  it  directly  from  the  husband  by  a  levy  on  the  parcel  which 
ihey  own.  The  division  by  the  levying  creditors  of  the  tract  levied 
on  as  the  husband's  property,  and  the  sale  of  it  to  various  parties  in 
gmall  lots,  and  the  improvements  made  by  the  owners  of  the  other 
lots,  must  be  regarded  if  they  have  tended  to  enhance  the  value  of 
the  defendant's  lot,  and  consequently  of  the  dower  to  be  assigned 
therein,  bs  among  the  ^*  other  causes  "  and  ^^  other  circumstances,"  to 
the  benefit  of  which  the  dowress  is  entitled. 

The  language  quoted  from  the  decisions  applies  only  to  the  lot  in 
vbich  dower  is  demanded  in  the  suit  and  not  to  other  land  of  the 
husband,  though  alienated  at  the  same  time  and  by  the  s^me  act. 

The  plaintiff  is  entitled  to  have  her  dower  assigned  in  the  lot  held 

in  severalty  by  this  defendant  precisely  as  though  that  lot  had  been 

aliened  by  the  husband  as  a  distinct  estate  and  by  a  separate 

Mmveyanoe. 

Judgment  far  demandant  for  her  dotoer  accordingly. 

Appueroir,  Ch.  X,  Walton,  Yiboin  and  Libbst,  JJ.,  oononrred. 


Kkllogo  v.  Cubtu. 

m  Me.  tit.) 
iiiuitnMmiU»^~0MeiM$^~hva^l§nof  j^^ 

•AMPiftii  of  a  promissory  note  is  prima  fade  evidence  of  a  bona  fidt  holding, 
box  if  ruere  is  evidence  of  fraud  in  its  inception  the  burden  is  on  the  indorsee 
to  show  tn&t  he  took  it  without  notice  of  the  fraud.  Mere  suspicious  circum- 
■ttnoes  wlli  \X3X  amount  to  such  notice. 

ACTION  on  A  promissory  note.    The  opinion  states  the  case.    The 
defendant  bad  judgment  below. 

O.  W.  VerriU^  for  the  plaintiff. 

J.  JZ  Drummand  and  J,  O.  Winship^  foi  the  defendant  dted  JTe^ 
hg  T.  OurUs,  65  Me.  59;  Roberts  t.  Lane^  64  id.  108;  3,  £7.,  18  Am. 
Rep.  242;  Smith  v.  Hdrloto^  id.  510. 

Vol.  XXXI  — 85 
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Peters,  J.  The  defendant  is  the  maker  and  the  plaintiff  an 
XDdorsee  of  a  promissory  note.  The  maker  defends  the  suit  on  the 
note  upon  tlie  ground  that  it  was  obtained  of  him  by  the  payee 
through  fraud. 

The  judge  ruled,  at  the  trial,  that  the  burden  of  proof  was  upon 
the  plaintifT  to  siiow  that  he  had  the  rights  of  a  bona  fide  holder, 
the  Lr.eged  fraud  being  first  admitted  by  the  plaintiff  or  proved  bj 
the  defendant.  This  was  correct.  Had  the  defense  been  merely  a 
want  or  failure  of  consideration  in  the  note,  the  burden  to  prove  a 
bona  fide  purchase  would  not  have  been  cast  upon  the  plaintiff.  He 
would  have  been  presumed  to  be  a  bona  fide  purchaser  until  proof 
was  introduced  to  overcome  such  presumption.  Smith  v.  PreKoU^ 
n  Me.  277;  Noxon  v.  De  Wolfe^  10  Gray,  343,  and  cases;  Tucker  v, 
Morrilly  1  Alien,  528;  2  Greenl.  Ev.,  §  172.  But  where  fraud  or 
illegalii}  i:  the  inception  of  the  note  is  shown  by  the  maker,  that 
puts  the  burden  on  the  indorsee  to  show  himself  to  be  an  innocent 
holder.  The  reason  for  this  distinction,  as  generally  given,  is  that  a 
presumption  exists  that  a  fraudulent  payee  would  be  likely  to  shield 
himself  by  placing  the  note  in  the  hands  of  another  person  to  sac 
upon  it. 

From  the  character  and  importance  of  such  a  defense,  this  would 
seem  to  be  a  reasonable  requirement,  and  it  is  approved  by  quite  all 
the  modem  authorities.  Baxter  v.  EUiSy  67  Me.  178;  JPerrm  r. 
IfoyeSj  39  id.  384;  Sistermans  v.  JF^eld^  9  Gray,  381 ;  Smith  v.  Living- 
Bton,  111  Mass.  342;  Bailey  v.  Bidtoell,  13  M.  <fc  W.  73;  Smith  v. 
Bruin^  16  Q.  B.  244;  1  Pars,  on  Notes  and  Bills,  184  e^  eeq,^  and 
notes. 

The  learned  judge  further  ruled:  "That  in  order  to  entitle  the 
plaintiff  to  recover,  he  must  show  that  he  himself,  or  some  prior 
holder  whose  rights  he  has,  came  by  the  note  fairly,  for  valae 
received,  before  maturity,  without  knowledge  of  the  fraud,  in  the  due 
course  of  business,  unattended  with  any  circumstances  justly  calca* 
lated  to  awaken  suspicion."  This  was  not  correct,  although  it  may 
have  been  the  rule  commonly  accepted  in  this  State  up  to  the  time 
when  the  ruling  in  the  caso  at  bar  was  given.  Since  that  time,  after 
a  careful  reconsideration  of  the  question,  it  has  been  determined  by 
tLip  court,  in  the  case  of  Farrellv,  Lovstt^  68  Me.  326;  S,  C,  28 
Am.  Rep.  59,  that  such  a  rule  is  unjust,  impracticable,  and  apon 
principle  and  •authority  unsound.  It  is  there  decided  that  the  indorsee 
in  such  a  case  can  recover,  if  it  appears  that  he  took  the  note  before 
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matarity  for  value  and  without  notice  of  any  fraud  or  illegality. 
SasipiciottB  circumstances  attending  the  transaction  of  indorsemci;t, 
especially  if  aided  by  auxiliary  evidence,  may  have  a  tendency  to 
»how  to  the  minds  of  the  jury  that  the  indorser  knew  of  the  fraud, 
or  that  he  acted  in  bad  faith.     But  such  circumstances  do  not,  as  a 
matter  of  law,  show  such  a  thing.     If  an  indorsee  had  reasonaMe 
caase  to  know  that  fraud  had  been  perpetrated  upon  the  maker  by 
the  payee  of  the  note,  a  jury  would  generally  be  justified  in  finding 
that  he  did  know  it.     But  it  would  not  necessarily  follow.     Reason- 
able cause  to  know  a  fact  is  one  thing,  and  actual  knowledge  of  it  is 
another.    What  convinces  one  man  may  not  convince  another.     The 
point  to  be  found  is  not  whether  the  indorsee  might  have  ascertained 
and  could  have  known  that  the  note  he  purchases  was  fraudulently 
obtained,  but  whether  he  in  fact  knew  it,  or  acted  in  bad  faith.     It 
is  a  question  not  of  negligence  or  diligence,  but  one  of  honesty  and 
good  faith.     Carroll  v.   Hdyward^    124   Mass.    120.     The  inquiry 
naturally  occurs,  what  must  the  indorsee  show  in  order  to  sustain  the 
burden  cast  upon  him  where  the  note  originated  in  fraud  ?  He  makes 
OQt  a  prima  facie  case  by  proving  that  the  note  was  indorsed  to 
bun  for  value  before  maturity.     Nothing  else  appearing,  a  presump- 
tion arises  that  he  purchased  the  note  in  good  faith  without  notice 
of  the  fraud.     This  presumption  exists,  because  it  is  not  likely  that 
be  would  give  full  value  for  a  note  which  he  knew  or  believed  to  be 
fraudulent,  taking  the  hazard  attending  it  upon  himself;  and  because 
it  would  be  difficult  to  prove  his  good  faith  in  any  better  way  than 
that  he  gave  value  for  it. 

To  shoWy  except  by  inference  and  presumption,  that  he  did  not 
bave  notice  of  the  fraud,  would  be  to  establish  a  fact  negative  in  its 
character.  This  presumption  stands  instead  of  direct  proof  till 
overcome  by  rebutting  evidence.  Where  there  is  evidence  on  both 
sides  affecting  the  several  points  or  propositions  necessary  to  be 
shown,  then  the  general  burden  of  proof  is  upon  the  plaintiff  to 
make  them  out.  In  such  case,  too,  the  plaintiff  has  the  aid  of  all 
the  natural  presumptions  in  his  favor.  JSdpgood  v.  Needham^  59 
Me.  442;  SioeU  v.  Hooper^  62  id.  54;  SmaXl  v.  Olewley^  id.  155; 
Nbxon  ▼.  De  Wol/e^  10  Gray,  348 ;  Smith  v.  Idvingatony  111  Maaa. 
342 ;  Mart  v.  Potter^  4  Duer,  458. 

The  parchase.by  an  indorsee,  must  be  'Mn  the  uscal  course  of 
business.'*  These  words  are  usually  defined  to  mean  ''  according  to 
the  usage?  and  customs  of  commercial  transactions."     If  the  plain- 


276  MAINE, 

Pearson  y.  City  of  Portland. 


tiff  purchased  the  note  before  maturity  for  value,  that  would  be 
tuch  a  transaction. 

Applbton,  Ch.  J.,  Walton,  Dakforth,  YibqiNi  and  Liebit,  JJ^ 
eonoorred. 


PSABSON  ▼•  Grrr  of  Postlanb. 

(BP  Me.  vrs.) 

OmuUtutianal  law — "  equal  protection  of  lame." 

A  statote  proTidfaig  that  no  person  shall  recover  damages  from  a  munidpsUtj 
for  an  injiuy  from  a  defect  in  a  highway,  unless  he  resides  in  a  conntiy  where 
similar  injuries  constitute  a  like  cause  of  action,  is  unconstitutional 

ACTION  by  a  resident  of  Cuba  for  personal  injury  by  a  defecdv« 
way.    The  opinion  states  the  point.    The  plaintiff  had  a  Te^ 
diet  below. 


S.  C.  Strata  and  M  W.  Oage^  for  plaintiffs. 

J3I  B.  CleaveSy  city  solicitor,  for  defendants.    The  legislatnre  can 
exercise  all  power  not  prohibited.     People  v.  Flagg^  46  N.  T.  401. 
Charters  granted  cities  may  directly  or  by  implication  exclnde  the 
general  laws  of  the  State,  and  peculiar  and  exceptional  regulauona 
may  be  made  applicable  to  particular  portions  only  and  still  be  vsHd. 
Nathaniel   Ooddard^  petitioner y   16   Pick.   504;   CommonxceaUh  v. 
Patchy   97   Mass.   222;  City  of  St.  Louie  v.  Weher,  44  Mo.  54T. 
The  Constitution  of  the  State  in  conferring  the  legislative  powef 
has  established  such  prohibitions  as  the  people  see  fit  to  impose. 
In   ascertaining  the  powers  of  the  legislature   under  the  Consti* 
tution  we  look  not  to  what  the  instrument  authorizes  to  be  done, 
but  to  what  is  prohibited.     McMUlen  v.  Xee,  6  Clark  (Towa),  891. 
It  is  only  necessary  that  the  law  should  be  uniform,  and  its  effect 
the  same  upon  all  persons  standing  in  the  same  category.   Tfalter^ 
viUe  V.   Commieeioners,  59  Me.  80;  Smith  v.  Judges  17  CaL  647. 
Whether  an  enactment  is  reasonable  or  for  the  benefit  of  the  peo- 
ple it  is  for  the  legislature  alone  to  decide.     Moore  v.  Veazit,  52 
Me.  843.     This  State  law  does  not  come  within  the  dasa  of  tbost 
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priTilegea  and  immanitiea  guaranteed  by  amendment,  article  14 
United  States  Constitntion.  Gorfidd  y.  Cart/eU^  4  Wash.  C.  GL 
S80;  Abbott  r.  Bailey ^  6  Pick.  92;  Gonwr  y.  Mliot,  18  How.  591 ; 
WardY.  Maryland^  12  Wall.  418;  Lemmon  v.  People^  26  Barb.  270; 
20  N.  Y.  502;  CrandaU  y.  ^cOe,  10  Conn.  340;  BuOer  v.  Famsworth^ 
4  Wash.  C.  C.  101 ;  Suue  v.  Medburi/j  3  R.  L  138;  JPeople  v.  Jmtoy, 
20  Barb.  68;  2>iica^  v.  Chicago,  48  111.  172;  Cincinnati  HeaUh  Asso- 
datian  r.  Bosenihal,  55  id.  85;  Haney  y.  MarshaU,  9  Md.  194. 

Walton,  J.  In  1872  the  legislature  of  this  State  enacted  the  fol* 
lowing  statute :  **  No  person  shall  recover  of  any  city  or  town  in  this 
State  damage  for  injury  to  person  or  property,  which  damage  u 
claimed  to  have  been  done  in  consequence  of  any  defect,  or  want  of 
repair,  or  sufficient  railing,  in  any  highway,  townway,  causeway  or 
bridge,  provided  the  said  damage  be  done  to  or  claimed  by  any  per- 
son who  was,  at  the  time  said  damage  was  done,  a  resident  of  any 
country  where  damage  done  under  similar  circumstances  is  not  recov- 
erable by  the  laws  of  said  country."     Act  1872,  ch.  34. 

The  only  question  we  find  it  necessary  to  consider  is  whether  this 
act  is  constitutional.  We  think  it  is  not.  It  is  in  conflict  with  the 
fourteenth  amendment  of  the  United  States  Constitution,  which 
declares,  among  other  things,  that  no  State  shall  **  deny  to  any  pei*^ 
son  within  its  jurisdiction  the  equal  protection  of  the  laws."  By  the 
general  statutes  in  force  in  this  State  at  the  time  of  the  passage  of 
this  act  (and  still  in  force),  every  person  sustaining  an  injury,  in  per- 
son or  property,  through  any  defect,  or  want  of  repair,  in  any  high- 
way, townway,  causeway  or  bridge,  could  recover  for  the  same,  in  an 
action  on  the  case  of  the  town,  city  or  county  whose  duty  it  was  to 
keep  the  way  in  repair.  R.  S.,  ch.  18,  §  65.  This  is  a  protective  law. 
It  guards  the  traveler  against  injuries,  by  making  towns  and  cities 
more  careful  to  keep  their  ways  in  repair,  and  shields  him  from  loss  in 
case  he  is  injured  through  their  negligence  in  not  keeping  them  in 
repair.  And  it  is  universal  in  its  application.  It  protects  every  one 
alike.  The  act  of  1872  undertakes  to  destroy  this  equality  of  protec- 
tion. It  declares  in  effect  that  one  class  of  persons  shall  not  be  thus 
protected;  that  if  they  happen  to  be  residents  of  a  country  where  no 
liinilar  protection  exists,  they  must  travel  in  this  State  at  their  peril, 
and  without  that  protection  which  the  law  affords  to  all  others. 
They  may  be  citizens  of  the  United  States  and  of  this  State,  and 
witliin  its  jorisdiotion  at  the  time  of  injury;  still,  they  are  denied 
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redress,  denied  "  the  equal  protection  of  the  laws,"  on  accoant  of  the 

condition  of  the  law  of  a  foreign  country,  for  which  they  maybe  no 

more  responsible  than  they  are  for  the  color  of  their  eyes  or  the 

color  of  their  skins.     The  denial  might  as  well  be  based  on  race  or 

ijuli)r  as  upon  the  law  of  a  foreign  country;  for  the  parties  to  be 

atTL'cted  by  it  may  be  as  powerless  to  change  the  one  as  the  other. 

Tilt'  general  statute  may  undoubtedly  be  repealed ;  but  the  coort  is 

of  opinion  that  while  it  remains  in  force  for  the  protection  of  one 

class  of  persons  within  the  jurisdiction  of  the  State,  it  must  remain 

in  force  for  the  protection  of  all  others  similarly  situated. 

The  plaintiff  was  within  the  jurisdiction  of  the  State  at  the  lime 

of  her  injury.     She  has  established  her  right  to  recover  for  it,  unle>s 

the  act  of  1872  is  a  bar.     For  the  reasons  above  stated,  the  court  i^ 

of  opinion  that  it  is  not  a  bar. 

Judgment  on  the  verdict. 

ApflbtoNi  Ch.  J.9  Babbows,  Vibgix  and  Libbey,  JJ.,  ooDCurred 


BULISDBLL  V.   HlQHT. 

(eo  Me.  a06.) 

Win — devise  —  tubaequently  acquired  lande, 

A  devise  of  all  the  testator's  real  estate  in  S. ,  and  the  residue  of  his  *'  penooa) 
estate  and  possessions  of  whatever  kind  or  name/'  docs  not  cover  land  ia 
another  place,  many  years  subsequently  descending  to  the  testator. 

EJECTMENT.     The  lands  in  question  were  claimed  by  the  plain- 
tiff  as  heir  of  Alexander  Barnard.    The  defendant  claimed  under 
his  will.     The  opinion  states  the  other  facts. 

S.  S,  Brown^  for  plaintiff. 

jE  K  PUlsbury^  for  defendant.  The  will  indicated  that  the  test* 
tor  intended  to  make  a  full  disposition  of  his  property  and  ought  to 
receive  that  construction.  R.  S.,  ch.  74,  §6;  2  Redf.  Wills,  116; 
Brimmer  v.  Sohier,  I  Gush.  118;  Winchester  v.  Forster^  3  id.  366; 
FUk  V.  Keene^  35  Me.  349;  Leering  v.  Adame^  37  id.  264;  Co^n  v 
Smithwick^  66  id.  300.  The  words  "  situate  in  Sidney  "  are  merelj 
words  of  description  and  not  limitation.     The   conclnding  wordf 
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^  aud  possessions  of  whatever  name  or  kind  "  show  an  intention  to 
dispose  of  everything  not  previously  devised,  and  this  general  form 
of  expression  is  sufficient  to  convey  the  estate.  Hopewell  v.  Ack^ 
land^  1  Salk.  239;  Wtlce  v.  Wilce^  7  Biug.  664,  and  cases  there  and 
before  cited. 

Petbbs^  J.  The  testator  after  bequeathing  a  support  to  his  wife 
and  sums  of  money  to  several  children  added  in  his  will  these  words: 
"I  give  and  devise  to  my  son,  Albert  G.  Barnard,  his  heirs  and 
vsigns,  all  my  real  estate  situate  in  Sidney  aforesaid ;  also  all  the 
residue  of  my  personal  estate  and  possessions  of  whatever  kind  or 
name.''  Many  years  after  the  will  was  made  an  undivided  fourth 
of  a  parcel  of  land  not  situate  in  Sydney  descended  to  him  from  a 
brother.  It  is  reasonable  to  suppose,  as  argued  on  both  sides,  that 
at  the  date  of  the  will  he  had  no  expectation  of  such  an  inheritance. 
Nor  does  it  appear  that  at  that  time  he  had  any  real  estate  outside 
of  Sidney.  The  question  is,  does  the  will  operate  to  devise  this  real 
estate  not  situate  in  Sidney  ?  The  claim  that  it  does  rests  upon  the 
idea  that  tbe  words  '^  situate  in  Sidnev  ^'  undertake  to  describe  rather 
than  to  limit  the  real  estate  to  be  devised,  the  testator  meaning  to 
devise  all  the  real  estate  he  had  or  might  have,  wherever  situated, 
and  that  the  word  ''  possessions  ^  was  used  to  embrace  real  as  well 
as  personal  estate.  The  argument  is  aided  by  the  suggestions,  usu- 
ally of  force,  that  the  presumption  is,  that  the  testator  intended  to 
leave  no  possible  property  undisposed  of,  and  that  the  policy  of  the 
law  favors  the  rule  of  preferring  a  construction  which  will  prevent 
btestacy. 

Although  the  question  is  a  nice  one  we  are  constrained  to  think, 
that  all  things  considered,  this  interpretation  is  not  the  correct  one. 
We  are  to  ascertain  the  real  intent  of  the  testator.  Tt  will  be  noticed 
that  the  will  was  drawn  by  some  one  tolerably  familiar  with  the  use 
of  legal  terms.  The  word  "  possessions "  may,  no  doubt,  include 
real  estate  if  so  intended,  though  such  would  not  be  its  technical 
lignification.  Bouvier  so  declares  in  his  law  dictionary.  The  words 
**all  I  may  die  possessed  of"  may  include  real  estate  (  Wilce  v.  Wilce^ 
7  Bing.  664)y  or  may  not  {Monk  v.  Mawdsley^  1  Sim.  286),  just  accord- 
tng  to  the  context  with  which  the  words  are  associated. 

The  writer  of  the  will  had  used  the  terra  "  real  estate'*  describing 
tie  property  in  Sidney  and  knew  the  force  and  meaning  of  it.  The 
preaamptioD  is  that  if  he  had  intended  to  include  other  real  estate  in 
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an  after-desoription  he  would  have  oaed  the  same  term  again.  If  he 
intended  to  leave  all  his  real  estate  to  his  son,  why  should  be  hxft 
devised  it  in  two  parcels  instead  of  including  it  in  a  single  doscrip- 
lion  ?  If  it  was  his  intention  to  devise  all  lands  then  or  ever  to  be 
possessed,  he  would  have  left  off  the  qualifying  words '' situate  in 
Sidney.*'  And  if  by  the  word  "  possessions  "  he  intended  to  inclade 
realty,  there  was  no  necessity  of  the  other  clause  in  addition  to  it 
It  has  been  held  that,  where  the  word  ''  land ''  has  been  used  in  a 
preceding  portion  of  a  will  and  omitted  in  a  later  portion  of  the 
instrument,  the  omission  of  so  important  a  word  could  not  have 
been  accidental.  Redfield  in  his  work  on  Wills,  cites  cases  to  that 
effect. 

Had  the  testator  intended  to  include  real  estate  in  the  word 
'^  possessions,''  it  strikes  us  forcibly  that  he  would  not  have  used  the 
prefix  ^*  personal "  at  all,  and  the  language  would  have  been  "  all  the 
residue  of  my  estate  and  possessions."  The  words  '^of  whatever 
kind  or  name"  are  not  naturally  descriptive  of  real  estate,  but 
usually  apply  to  personal  property.  Lands  are  not  of  various  kinds 
and  names  often.  The  word  "  personal "  was  manifestly  used  to 
qualify  and  describe  both  estate  and  possessions.  Accomplished 
draughtsmen  often  use  words  somewhat  tautologically  in  the  effort 
to  embrace  every  description  of  personal  estate. 

The  defendant's  counsel  insists  that  a  general  intention  exiiited  in 
the  mind  of  the  testator  to  dispose  of  all  the  property  he  ever 
expected  to  have.     The  trouble  is  that  he  had  not  employed  worii 
sufficient  to  carry  that  intention  into  effect.     There  may  have  been 
an  omission.     But  the  court  are  to  construe  and  not  make  the  will 
After  all,  it  is  but  conjecture  that  the  testator  would  have  made  the 
favored  son  the  devisee  of  still  other  real  estate  had  be  known  h^ 
was  to  possess  other.    It  might  have  led  him  to  make  an  entirely 
different  partition  of  his  property  among  his  ohildren.     In  Roper^s 
Leg.  1 464,  it  is  laid  down  that  where  a  testator,  in  the  disposition  of 
his  property,  overlooks  a  particular  event,  which  had  it  occurred  to 
him  he  would  have  provided  against,  the  court  will  not  rectify  the 
omission  by  implying  or  inserting  the  necessary  clause.     Then  a  i? 
a  general  rule,  that  if  it  is  uncertain  and  doubtful  whether  tlie 
testator  intended  to  devise  real  estate,  the  title  of  the  heir  most 
prevail.     At  common  law.  after-acquired  interests  in   real  estate 
would  not  pass  by  wUl.    By  our  statute  (R.  S.,  ch.  74,  §  5)  they  do, 
provided  such  appears  to  have  been  the  intention.     JBuUcurd  v.  Goft^ 
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20  Pick.  252,  268;  Gibbons  r.  Langdon^  6  Sim.  260;  QoodehUd  t» 
Fenton^  8  Ta  A  Jer.  481 ;  Cooper  y.  FUcherj  4  Hare,  485. 

Judgment  for  demandant. 

AmjETON  Cb.  J,y  Danyobth^  Vibgin  and  Libbby,  JJ.,  ooncnrredL 


Randall  y.  Mabblb. 

(00  Me.  810.) 
J)md — eondition  wimqueni — rettrairU  af  marriage 

A  grant  to  a  grantor's  daughter  if  she  remained  shigle,  otherwise  to  his  children, 
is  Toid,  a  conyeyance  in  restraint  of  marriage  being  illegal  unless  there  is  a 
Talid  Ihnitation  over*  and  this  limitation  being  void  because  inferior  to  a 
title  bj  descent. 

'P  JEGTMENT.    The  opinion  states  the  case. 

S.  8.  Brown  and  JSl  0.  Sowardy  for  plaintiff,  contended:  That 
the  condiUon  in  the  deed  was  a  conditional  limitation,  rather  than  a 
eondition  subsequent,  and  therefore  not  void.  I  Story's  £q.  284, 
§291;  1  Wash.  R.  Prop.  458-489,  §  28;  2  Blaclcst.  Com.  155,  156; 
PareoTuy.WinaloiCyt  Mass.  178;  4  Am.  Deo.  107.  But  if  a  con- 
dition subsequent,  then  the  condition  may  be  good  The  deed 
m  no  event  ifl  to  be  entirely  void  because  grantee  talces,  at  any 
event,  eertain  rights,  though  not  the  land.  2  Redf.  Wills,  292, 
§  22;  Creagh  v.  TPt&on,  2  Vern.  572;  SiUet  v.  Wray,  1  P.  Wms.  284. 
In  regard  to  the  exact  rule  as  to  conditions  in  restraint  of  marriage, 
the  apparent  tendency  of  the  decided  cases  seems  to  be  this:  Where 
the  condition  is  reasonable,  or  amounts  to  a  limitation,  and  there  is 
a  grant  over,  it  is  valid;  but  where  it  is  unreasonable,  and  there  is 
no  grant  over,  it  is  regarded  as  in  terrorem  merely,  and  void.  1 
Story's  Eq.  283,  §  291  5-291  d;  id.  §  291  e;  2  Redf.  Wills,  238. 


R  W.  and  JF.  JS,  McFadden^  for  defendant. 

Pbtbbs,  J.  If  a  eondition  in  restraint  of  marriage  is  annexed  to 
s  devise  or  conveyance  of  real  estate,  and  the  condition  is  subsequent 
%Dd  of  a  general  character,  it  is  held  by  the  law  to  be  void. 
(Wlietlier  this  doctrine  applies  to  the  widow  of  a  testator  or  not  is 
held  differently  by  different  courts.)  If  the  condition  be  partial, 
Vol.  XXXI  —  36 
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and  not  general,  as  where  it  relates  to  the  time  when  or  the  place 
whore  or  the  person  with  whom  a  marnage  may  take  place,  then  it 
may  or  may  not  be  void  according  as  the  condition  imposed  may  be 
considered  reasonable  or  otherwise..  In  this  case  the  grantor  con- 
veyed a  parcel  of  land  to  his  daughter  Hannah,  with  a  proviso  thai 
the  gift  was  to  stand  if  she  remained  single,  otherwise  the  laLi  to  be 
divided  among  his  three  children,  Hannah  to  have  fifty  dollars  more 
than  either  of  the  others.  Here  the  fee  must  have  vested  in  Hannahi 
because  it  might  have  been  in  her  and  her  heirs  forever;  the  condi- 
tion was  subsequent  and  general;  and  the  condition  was  void. 

The  coimsel  for  the  plaintiff,  admitting  the  general  principle  to  be  a< 
stated,  seeks  to  avoid  its  application  to  this  deed  upon  several  ground>. 

It  is  argued  that  the  condition  here  is  special  and  limited  and  not 
general,  because  the  forfeiture  was  not  to  be  of  the  whole  estate  con- 
veyed. Hannah  was  in  the  event  of  marriage  to  have  a  portion  of  it. 
This  does  not  bring  the  case  within  any  recognized  exceptions  to  tiie 
rule.  There  was  to  be  an  absolute  forfeiture  of  an  interest,  if  she 
married.  It  would  be  impracticable  for  the  law  to  make  distinctiom 
as  to  amounts  or  values.  The  condition  is  nugatory  whether  it 
requires  one  sum  or  another  to  be  forfeited.  It  is  the  character  of 
the  condition  that  makes  it  void  or  valid,  and  not  the  araouni 
depending  upon  it.  The  less  the  amount  to  be  forfeited,  the  less  the 
importance  of  the  condition  requiring  forfeiture.  There  are  many 
cases  among  the  reported  decisions  where  the  condition  has  been  of 
an  alternative  character,  the  legatee  to  have  one  sum  marrying  and 
another  sum  not  marrying,  in  which  the  distiction  now  called  for  has 
not  been  noticed.  Such  an  exception  would  easily  abrogate  the  role 
itself. 

The  counsel  for  the  plaintiff  further  contends  that  this  is  a  condi- 
tional deed  with  a  limitation  over,  and  that  therefore  the  condition 
is  valid.  Most  courts  (not  all)  admit  the  doctrine  that  a  condition 
in  restraint  of  marriage  will  be  upheld  when  there  is  a  valid  gift  or 
limitation  over.  The  court  of  Massachusetts,  as  long  ago  as  in  ISIO, 
doubted  whether  this  would  -be  regarded  as  a  reasonable  doctrine  if 
it  had  then  been  presented  as  an  original  question.  Par$oM  t. 
WinsloWy  6  Mass.  169,  181.  And  Chancellor  Kent  says  the  ^stino 
tion  has  been  supposed  to  be  more  refined  and  subtle  than  solid. 
4  Kent  Com.  127.  Judge  Stoet  gives  as  a  reason  why  the  condi- 
tion is  treated  as  ineffectual  in  case  of  not  giving  the  estate  over, 
that  the  testator  is  deemed  to  use  the  condition  in  terrarem  only  or 


APRIL  TERM,   1879  283 

Randall  v.  Marble. 

le  woald  make  some  other  disposition  of  the  bequest  provided  the 
londition  is  not  kept.  Other  reasons  are  also  assigned  by  other 
rritera.  One  reason  is  that  courts  cannot  relieve  against  the  forfeiture 
n  such  case  without  doing  an  injury  to  the  person  to  whom  the 
istate  is  limited  over.  Bac.  Abr.,  Conditional  Legacies.  Where  the 
gift  is  until  marriage  and  no  longer  and  then  over,  ihere  is  nothing 
to  carry  the  gift  beyond  marriage.  Morley  v.  Rennoldson^  2 
Hare,  570. 

But  we  are  of  opinion  that  the  provision  in  the  deed  in  this  case  for 
giving  over  the  estate  is  null  and  void.  A  limitation  over  to  one's 
heirs,  is  of  no  effect,  for  the  reason  that  the  estate  would  deooend  to 
the  heirs  in  case  of  forfeiture  whether  there  was  a  limitation  or  not. 
A  forfeiture  to  the  grantor's  heirs  is  therefore  no  forfeiture.  To  be 
valid  it  must  be  to  a  stranger.  The  presumption  is  that  his  heirs 
have  been  reasonably  provided  for  by  the  testator  or  grantor  with- 
out a  forfeiture  for  their  benefit.  The  title  by  descent  is,  in  estima- 
tion of  law,  the  worthier  title.  This  is  an  old  principle  of  the  law, 
and  clearly  stated  in  the  cases  following:  Parsons  v.  WtnsloiOy  Q 
Mass.  169;  4  Am.  Dec.  107;  Whitney  v.  Whitney^  14  Mass.  88,  90. 
See  authorities  cited  in  the  above  cases.  Otis  v.  Prince^  10  Gray, 
581;  Sfeamsy,  Godfrey^  10  Me.  158;  Roper  on  Leg.,  original  pags 
Tri3  ei  seq.j  and  cases  cited. 

The  plaintiff  further  contends  that  this  is  not  a  limitntion  to  the 
i^rantor's  heirs,  but  in  effect,  a  gift  over  to  strangers,  because  the 
provision  is  that  the  property  is  to  go  to  the  heirs  in  unequal  shares, 
Hannah  having  the  most,  and  not  as  the  law  would  apportion  it. 
There  may  be  several  answers  to  this  suggestion.  The  greater  pro- 
jrf>rtion  is  to  the  grantee  herself.  The  testamentary  provision  of 
ailowing  Hannah  the  extra  fifty  dollars  is  not  such  as  can  be  made 
effectual  by  deed.  But  even  if  a  charge  upon  the  estate  in  equity, 
the  division  among  the  heire  to  be  subject  to  it,  the  rule  before 
•tated  applies  just  as  strongly.  Again,  the  remainder  is  not  given 
to  the  children  and  their  heirs,  but  creates  a  life  estate  in  them  on!  v. 
Taking  into  consideration  all  the  objections  that  may  be  urgt^l 
against  it,  we  have  no  doubt  that  the  crude  and  ill  defined  limitation 
attempted  by  the  grantor  in  the  deed   is   of  no  legal   effect  and 

alterly  void. 

Plaintiff'  nonsuit, 

Ayruaroify  Cb«  J.,  Danfobtb,  7ibqin,  and  Libbet,  JJ.,  concurred 
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CUHBBBLAKD  V.   PbNNBLU 

(00  Me.  867.) 

Qffict  andoffloer  —  UabUUy  of  oouniy  treamrefr  for  monei^  lod  fty  roUfry. 

A.  county  treasurer  and  bis  sureties  are  not  liable  for  public  moneyB  of  friikk 
the  principal  was  violently  robbed  without  his  fault.* 


D 


EBT  on  a  county  treasurer's  official  bond.     The  opinion  8ttt«i 
the  facts.     Verdict  for  plaintiffs. 


Bion  Bradbury  and  C.  K  Libby^  for  plaintiffs.  By  giving  i  bond 
m  a  penal  sum  for  the  performance  of  all  the  duties  of  his  office, 
without  exception,  the  depositary  makes  himself,  by  express  con- 
tract, an  insurer  of  the  public  funds  in  his  hands.  U.  S,  v.  Prucott^ 
S  How.  578;  Ui  S.  v.  Morgan,  11  id.  154;  U,  S.  v.  Bashiel,  4  Wall. 
185;  W.  S.  V.  Keehler^  9  id.  83;  Boyden  v.  J7.  &,  13  id.  17;  Becms 
V.  Ul  S.,  13  id.  56;  Halliburton  v.  Ul  S,,  IS  id.  63;  Muzzy  v.  Shot 
tuck^  1  Den.  233;  State  v.  Harper^  6  Ohio  St.  607;  CommontoeaUh 
V,  Gomlyy  3  Barr  (Penn.),  372;  Union  v.  Smith,  39  Iowa,  9;  Eon- 
cock  V.  Hazzard,  12  Cush.  112;  Whart.  on  Neg.,  §  290. 

A,  A.  Strout,  O.  F,  Holmes  {Frye,  Cotton  <t  White  with  them),  for 
defendants. 

Virgin.  J.  Debt  on  the  official  bond  of  Thomas  Pennell,  as 
treasurer  of  the  county  of  Cumberland,  executed  by  him  as  princi- 
pal with  the  other  defendants  as  his  sureties,  and  conditioned  that 
he  '*  shall  well  and  faithfully  attend  to  the  duties  of  said  office  and 
perform  all  things  required  by  said  office  to  be  performed  from  the 
1st  day  of  January,  1874,  to  the  Ist  day  of  January,  1875,  the  tern 
to  which  he  has  been  elected." 

Under  the  brief  statement  pleaded  the  defendants  offered  to  prove, 
in  substance,  that  on  December  30,  1 874,  while  Pennell  waa  sitting 
in  the  treasurer's  office,  with  the  door  of  the  safe  therein  closed  and 
bolted  but  not  locked,  he  was  suddenly  and  violently  beaet,  overpow- 
ered and  rendered  senseless  by  robbers,  who  thereupon  against  his 

*  Oomi>are  StaU  ex  rel  Township  t.  Powell  (07  Mo.  985),  S9  Am.  Sep.  Sit. 
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win  and  without  his  fault,  burglariously  opened  the  safe  and  feloni- 
ously took  and  carried  away  therefrom  the  sum  of  money  belonging 
to  the  county  not  paid  over  by  him  at  the  close  of  his  official  term, 
aid  for  the  recovery  of  which  this  action  was  brought. 

The  presiding  justice  ruled,  that  assuming  the  robbery  proved  as 
offered,  it  would  constitute  no  defense.  The  main  question  for  deci- 
sion involves  the  correctness  of  that  ruling. 

As  the  money  was  taken  from  the  safe  in  the  treasurer's  office  no 
question  relating  to  the  ownership  of  bank  deposits  arises. 

Counties  are  qtiasi  corporations  possessing  but  few  powers  and 
requiring  a  small  number  of  officers.  The  general  financial  agents 
of  a  county  are  its  county  oommissioners  whose  powers  and  duties 
are  prescribed  by  the  statute.  They  have  the  care  of  its  property 
and  the  management  of  its  business;  cause  its  taxes  to  be  assessed ; 
obtain  loans  for  its  use;  order  its  money  to  be  paid  in  defraying  its 
expensea,  and  examine,  allow  and  settle  accounts  of  the  receipts  and 
expenditure  of  its  moneys.  R.  S.,  ch.  78,  §  10.  They  act  under 
oalb  but  give  no  bond. 

The  moneys  of  the  county  are  kept  and  handled  only  by  the  treas- 
arer.  He  is  required  to  be  sworn  and  give  a  bond  "  for  the  faithful 
discharge  of  his  duties  in  such  sum  as  the  commissioners  order,  and 
with  such  sureties  as  they  approve."    R.  S.,  ch.  8,  §  4. 

Moreover,  the  statute  also  requires  that  every  county  treasurer 
'^  holding  any  money  or  effects  belonging  to  his  county  shall  annu- 
ally, and  oftener  if  required,  exhibit  an  account  thereof  to  the  county 
oommissioners  for  adjustment.**  R.  S.,  ch.  8,  §  16.  In  fact  all  the 
language  of  the  statute  relating  to  the  subject-matter  is  predicated 
«pon  the  idea  that  the  moneys  which  come  into  the  official  custody 
of  the  county  treasurer  are  not  his  own  private  funds  but  the  county's, 
and  thut  they  remain  so  until  legally  paid  out.  R.  S.,  ch.  78,  §  10; 
Mechanics^  Bank  v.  ffalUwieU^  52  Me.  545.  If  Pennell  instead  of 
being  robbed  had  been  sued  and  the  money  attached  the  attaching 
ereditor  would  hardly  expect  to  hold  it,  or  if  he  had  suddenly  died, 
hia  sucoenor  in  offico  would  not  have  delivered  over  the  money  in 
the  safe  to  Pennell's  personal  representative.  JTiompson  v.  WhiUf 
45  Meu  445. 

Experience  had  taught  the  people  of  this  State  that  public  treas* 
nrers  with  comparatively  small  salaries  are  sometimes  tempted  to 
try  to  increase  the  emoluments  of  their  trust  by  using  the  money 
ooming  into  their  possession,  virttUe  officii^  for  purposes  of  specula* 
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tion  not  always  finaucially  successful,  or  by  loaning  it  to  friecdi 
who  cannot  always  meet  the  notes  given  therefor.  Consequently  a 
statute  (Stat.  I860,  ch.  161,  embodied  in  li.  S.,  eh.  120,  §  7)  directed 
against  such  abuses,  and  entitled  ''An  act  to  prevent  the  embezzle* 
ment  of  public  money,"  Was  enacted,  making  such  acts  larceny  aud 
punishable  accordingly.  If,  however,  the  ^'  money  in  the  possession 
of  the  treasurer  or  under  his  control  by  virtue  of  his  office"  be  Lu 
own  and  not  the  county's,  then  we  have  the  anomaly  of  a  person 
being  liable  to  be  indicted  and  punished  for  larceny  for  using  or 
loaning  his  own  money. 

In  some  of  the  States,  however,  by  force  of  their  statutes,  treasur- 
ers and  collectors  become  responsible  as  debtors  for  the  money  which 
comes  into  their  possession  by  virtue  of  their  office.  Colerain  v.  BeU^ 
9  Met.  499,  a  case  against  a  collector;  Sdneock  v.  JETazzardf  12  Cosh. 
112,  against  a  town  treasurer;  Muzeey  v.  Shattucky  1  Den.  233,  against 
a  collector.  This  last  case  was  approved  in  Looney  y.  Hughes^  2B 
N.  Y.  514,  and  in  Perley  v.  Muakegouy  32  Mich.  132;  8,  C.  20  Am. 
Rep.  637,  case  aj^inst  a  county  treasurer.  We  have  no  such  statute 
as  this  relating  to  county  treasurers,  and  as  before  remarked,  the 
money  which  comes  to  their  official  custody  is  public  and  not  private 
property 

The  office  of  county  treasurer  is  a  public  office;  and  we  have  sought 
in  vain  to  find  something  in  the  common  law  which  distinguished  a 
public  treasurer  or  depositary  from  other  custodians  of  property, 
public  or  private.  In  some  jurisdictions  his  duties,  and  his  responsi- 
bilities even,  have  been  increased  and  multiplied  by  various  provisions 
of  statutes,  but  in  the  absence  of  such  statutory  provisions  his  duties 
and  obligations  remain  where  the  common  law  of  bailment  leaves 
them. 

In  this  State  the  official  duties  of  the  county  treasurer  are.  pre* 
scribed  in  part  by  the  common  law  and  in  part  by  the  statute;  the 
provisions  of  the  latter  more  particularly  defining  his  special  duties, 
leaving  his  general  duties  unmodified.  When  the  treasurer  elect 
accepts  his  office  he  thereby  takes  upon  himself  all  the  duties  thereof^ 
general  as  well  as  special.  His  general  duties,  arising  from  the  very 
nature  of  his  office,  are  to  receive  the  money  of  the  county  lawfully 
deposited  with  him,  keep  it  safely,  and  pay  it  out  according  to  law. 
State  v.  Harper^  6  Ohio  St.  607.  From  these  general  duties  accepted 
springs  a  legal  obligation  that  he  will  bring  to  their  performance 
good  faith  and  reasonable  skill  and  diligence,  to  enforce  which  the 


APKIL  TERM,   1879.  281 

Cumberland  v.  Pennell. 

itatute  already  referred  to  requires  him  to  take  upon  himself  the 
moral  obligation  of  an  oath  that  he  will  faithfully  perform  the  duties 
which  he  has  assumed,  and  give  a  bond,  with  sureties,  with  a  condi* 
tioD  of  like  import.    B.  S.,  eh.  8,  §  4. 

As  already  intimated  the  responsibility  of  the  county  treasurer,  in 
the  absence  of  any  statute  enlarging  it,  is  measured  by  the  common- 
bw  role  applicable  to  bailees  for  hire  other  than  common  carncra 
and  innholders.  He  is  bound,  virtute  officii^  to  exercise  good  faith 
and  reasonable  skill  and  diligence  in  the  discharge  of  his  trust,  or 
in  other  words,  to  bring  to  its  discharge  that  prudence,  caution  and 
attention  which  careful  men  usually  exercise  in  the  management  of 
their  own  affairs,  and  he  is  not  responsible  for  any  loss  occurring 
without  any  fault  on  his  part.  That  this  substantially  is  the  rule  by 
irhich  the  common  law  measures  the  responsibility  of  those  whose 
official  duties  require  them  to  have  the  custody  of  property,  public 
or  private  —  such  as  officers  of  courts  having  the  custody  of  the  prop- 
erty of  suitors  therein;  trustees,  except  when  they  mix  the  trust 
property  with  their  own,  whereby  the  identity  of  the  former  is  lost; 
marshals,  appointed  by  courts  of  admiralty  to  take  care  of  vessela 
aod  cargoes;  receivers,  etc.,  etc.,  is  amply  illustrated  by  the  numer 
oo*  authorities  cited  by  Bradlbt,  J.,  in  U,  8,  v.  Thomas^  15  WalL 
8S7,  343,  344;  see,  also,  1  Perry  on  Trusts,  §  441,  and  notes. 

Sheriffs^  however,  will  not  be  excused  for  the  escape  of  a  person 

under  arrest,  although  an  armed  multitude  break  the  jail  and  rescue 

Mm;  for  the  sheriff  has  the  power  of  the  county  at  his  back  to  aid 

him  in  the  execution  of  precepts,  and  '*  the  law  supposes  the  posse 

to  be  a  sufficient  defense  against  a  rescue,  and  that  no  force  is  able 

to  resist  successfully  the  sheriff  and  his  posse.^^    Fortescue,  J.,  in 

Crompton  v.  Ward^  1  Str.   430.      Whether  a  sheriff  is  held  to  the 

same  strict  accountability  in  relation  to  property  attached  or  money 

collected  is  both  declared  and  denied  by  high  authorities.     Story  on 

Bailment,  §  130;  Brovming  v.  Hanford^  6  Hill.  588;  S,  C.  in  error, 

«)  Den.  586,  and  cases  cited  in  the  chancellor's  opinion;  Moore  v. 

WesierveU,  21  N.  Y.   103;  PhiUipa  v.  Lamar^  27  Ga.  228.     Some 

aathorities  make  a  distinction  between  property  attached  on  mesne 

process  and  that  seized  on  execution.     Bridges  v.  Perry ^  14  Vt.  262; 

Briggs  y.  Taylor^  28  Vt.  180.     In  the  latter  case  Redfibld,  J.,  says: 

**  The  de^ee  of  diligence  required  of  sheriffs  is  that  of  a  bailee  for 

hire,  which  is  that  which  the  manner  and  nature  of  his  employment 

make  it  reasonable  to  expect  of  him  as  a  prudent  and  careful  man.'' 
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Hie  authorities  are  the  other  way  in  MissourL      StaU  v.  OatzwUtr 
49  Mo.  26 ;  S,  C,  8  Am.  Rep.  119. 

Executors  and  administrators*  responsibility  is  measured  by  that 
of  trustees.  "They  are  liable  only  for  want  of  due  care  and  watch 
fulness,  and  reasonable  skill  and  prudence.*'     3  Redf.  on  Wills,  394. 

The  rigorous  rule  governing  a  common  carrier  —  one  whose  gen- 
eral occupation  is  the  carrying  for  hire  —  has  for  a  long  time  been 
established,  and  it  is  said  to  have  been  founded  in  necessity.  He  is 
self-appointed.  Being  unknown  to  his  employers,  and  not  employed 
in  special  confidence,  he  must  answer  for  all  the  risks  which  the  ealo* 
tary  rule  requires;  otherwise,  protection  against  combinations  between 
such  unknown  persons,  and  others  with  whom  they  might  coUnde, 
would  be  impracticable.  But  a  county  treasurer  is  not  of  this 
description.  He  is  selected  by  the  people  in  special  confidence,  to 
receive  their  money  and  disburse  it  as  the  statute  directs.  For  an 
honest  and  prudent  discharge  of  these  plain  and  well-known  daties 
his  stipulation  with  the  law  binds  him  and  his  employers  (con- 
stituents) pay  him.  His  comparatively  small  salary  shows  that  he  is 
no  insurer.  And  any  losses  that  happen  outside  of  this  obligation, 
without  any  fault  of  his,  the  inhabitants  of  the  county  must  bear. 

Of  course,  the  legislature  may,  at  will,  by  general  statute,  change 
this  rule  of  responsibility  of  public  ofiScers,  as  it  can,  within  certain 
well-known  constitutional  limits,  any  other  rule  of  common  law. 
The  ofiice  being  created  by  the  statute,  it  may  be  subjected  to  any 
reasonable  conditions  by  the  statute.     A  change  of  the  rule,  how- 
ever, will  not  result  necessarily  from  an   addition   of  new  duties. 
We  look  in  vain  through  the  ten   additional  sections  of  Revised 
Statutes,  chap.  2,  enacted  in  1856,  "  for  the  better  security  of  moneys 
m  the  State  treasur}',**  for  any  change  in  the  degree  of  responsibility 
of  the  State  treasurer.     To  effect  this  some  provision  is  necessary, 
which  clearly  shows  the  intention   of  dealing  with   that  snbject- 
matter  as  distinguished  from  mere  duty.     It  may  be  done  in  varion< 
ways.     A  positive  provision  to  that  effect  will  accomplish  it»    Thas^ 
Revised  Statute,  chap.  63,  §  15,  after  prescribing  the  conditions  of 
the  bond  of  a  register  of  probate,  provides:     "  And  if  he  neglects 
to  complete  his  records  for  more  than  six  months  at  any  one  time, 
sickness  or  any  extraordinary  casualty  excepted,  such  neglect  shall 
be  adjudged  a  forfeiture  of  his  bond.**    So,  by  statute  1877,  chap. 
168,  §  1,  "  any  neglect  by  any  county  treasurer  to  make  and  forward 
the  report  provided  in  Revised  Statute,  chap.  136,  §  18,  shall  he  a 
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breach  of  his  official  boDd.**  So,  id  Indiana,  after  prescribing  the 
duties  of  ooanty.  treasarers,  the  statute  of  that  State  provides  that, 
"if  any  county  treasurer  shall  neglect  or  refuse  to  pay  over  all 
roonejTS  as  provided  herein,  he  and  his  sureties  shall  be  liable  for  the 
fall  amount  which  he  should  have  paid  over,  together  with  interest, 
and  ten  per  cent  damages."  1  G.  &  H.  68,  §  127.  So,  the  United 
Sutes  statutes  are  very  rigorous  in  relation  to  collectors,  receivers 
aod  d^)ositaries  of  public  money,  which  may  be  found  cited  in  the 
notes  OD  page  346  in  15  Wall.  See,  also,  the  statute  of  New  York, 
which  imposes  a  definite  liability  on  town  collectors  and  their  surer 
lies,  recited  in  Muzzeyv.  Shattuck,  I  Den.  233,  236-8.  So,  the  statute 
of  Ohio,  in  force  when  jSiate  v.  JIar2>er,  6  Ohio  St.  607,  was  decided, 
provided  (§  24):  "If  any  county  treasurer  shall  fail  to  pay  over  all 
money  with  which  he  shall  stand  charged  mm*  guj^  j^j^y  ^^ 
instituted  against  him  and  his  sureties;  aud  it  is  made  lawful  for  the 
court,  at  the  first  term  thereafter,  to  render  judgment  against  them 
for  the  amount  due  from  such  treasurer,  with  legal  interest  and  a 
penalty  of  ten  per  cent  thereon,  from  which  judgment  there  shall  be 
no  appeal,  or  stay  of  execution;  and  the  property  of  such  delinquent 
treasurer  and  his  sureties  may  be  sold  without  appraisement." 

The  legislature  of  this  State  has  never  expressed  such  intense 
solicitude  in  relation  to  their  public  money  in  the  hands  of  thtir 
treasurers. 

Such,  then,  being  the  extent  of  the  treasurer's  responsibility  at 
common  law,  and  there  being  no  statute  increasing  it,  unless  it  arises 
from  the  bond  which  the  statute  requires  him  to  give,  we  pass  to  an 
inquiry  into  the  effect  which  his  bond  has  upon  his  obligations. 

As  already  seen  the  statute  requires  a  bond  stipulating  '^  for  the 
faithful  discharge  of  his  duties."  This  being  the  only  condition, 
recourse  must  be  had  to  the  common  and  statute  law  for  a  specifica- 
tion of  his  duties.  JSevatis  v.  United  /States,  13  Wall.  61.  The 
leader  of  a  bond  containing  that  condition,  "in  such  sum  as  the 
cummissioners  order  and  with  such  sureties  as  they  approve  ifi 
writing,"  entitles  the  treaeturer  elect,  after  taking  the  statute  oath,  to 
eater  upoa  the  discharge  of  his  official  duties.  He  might  enter  into 
a  eommon-law  bond  containing  stipulations  making  him  liable  at  all 
hazards.  But  one  requiring  of  him  more  than  a  "  faithful  discharge 
<*(  his  duties "  cannot  be  demaaded  of  him  as  a  condition  preoeilent 
to  his  b^ng  allowed  to  hold  th«  office.  The  same  requirement  is 
made  of  town  treasurers^  R.  S.,  ch.  6,  §  161 ;  of  oollectors,  ch.  6, 
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§  100;  of  treasurers  of  savings  institutioDs,  cb.  47,  §  89;  or  receiven 
of  banks,  ch.  47,  §  61;  and  in  fact  of  all  official  depositaries  who 
receive  and  disburse  the  funds  of  their  respective  constituents. 

In  1845,  in  United  States  v.  Prescotty  8  How,  578,  it  was  decided 
in  substance,  that  while  a  receiver  or  other  depositary  of  the  public 
funds  is  a  bailee,  he  is  a  special  bailee;  made  such  by  his  bond  which 
ccmstituted  him  an  insurer;  and  that  public  policy  required  the  party 
to  be  held  absolutely.  This  case  was  followed,  with  more  or  len 
consistency,  by  numerous  cases,  in  various  jurisdictions,  in  which  the 
question  was  directly  or  indirectly  involved;  among  them  the  fol- 
lowing: U.  S.  V.  Morgan^  11  How.  161;  ZZ  5.  v.  Z>a«A/6/,  4  Wall.  182; 
K  8.  V.  JKeehlery  9  id.  83;  Boyden  v.  U,  51,  13  id,  17;  Beoansv. 
V,  S.f  13  id.  56;  ZT;  S.  v.  ThomaSy  16  id.  337;  CommomoeaUhs,  • 
Comlyy  8  Penn.  St.  372;  StcOe  v.  Harper^  6  Ohio  St.  607;  Ntw 
Promde^ice  v.  McEaehrony  4  Vroom,  339;  Taylor  v.  Morton^  37 
Iowa,  550;  ITnioyi  v.  Smithy  39  id.  9;  Hcdbert  v.  State^  22  Ind.  125; 
Morhec  v.  Statey  28  id.  86;  Rooh  v.  Stingevy  36  id.  346;  Steinbach  v. 
StcUe^  38  id.  483;  Perley  v.  Maskegony  32  Mich.  132;  S,  C\,  20  Am. 
Rep.  637. 

All  this  long  array  of  cases  follow,  and  so  far  as  the  point  unJer 
examination  is  concerned,  depend  upon  U.  S.  v.  Prescotty  snpra; 
"  prior  to  which,^  says  Miller,  J.,  ^*  I  do  not  believe  there  was  any 
principle  of  public  policy  recognized  by  the  courts,  or  imposed  bv 
the  law,  which  made  a  depositary  of  the  public  money  liable  for  ii, 
when  it  has  been  lost  or  destroyed  without  any  fault,  or  negligence, 
or  fraud  on  his  part,  and  when  he  had  faithfully  discharged  his  duty 
in  regard  to  its  custody  and  safe-keeping."  IT,  &  v.  TAomaSy  15 
Wall.  354.  To  a  similar  purport,  see  opinion  of  Cowsn,  J.,  in 
Browning  v.  Hanfordy  5  Hill,  591.  And  still  the  doctrine  is  strenu- 
ously urged  for  holding  depositaries  (as  it  is  said)  "  striotly  to  the 
.contract:  "  "  for,"  say  the  court  in  Commonwealth  v.  Comly^  tupra^ 
*'  if  they  were  to  be  let  off  on  shallow  pretenses,  delinquencies,  which 
are  fearfully  frequent  already,  would  become  incessant."  Every  one 
will  concur  in  this  statement  literally  construed  as  an  abstract  propo- 
sition; but  when ''  shallow  pretenses  "  are  intended  to  include  robbery 
without  fault  of  the  officer  robbed,  we  are  compelled  to  withhold  oor 
concurrence. 

Notwithstanding  the  high  character  of  the  several  coorts  whose 
decisions  are  above  cited,  we  cannot  yield  oar  oonyiotions  as  to  the 
oonstruction  to  be  given  to  the  bond  in  such  caaOi  or  oonoar  in 


APRIL  TERM,  1879.  2tfl 


Cuml>erlftnd  ▼.  PennelL 


tion  to  the  new-bom  public  policy,  based  apoa  supposed  facility  or 
temptation,  which  depositaries  of  the  public  money  are  said  to  pos- 
sess, for  collusive  r:.^beries.  "For,"  as  was  said  by  Rbdfield,  J., 
in  Bridges  v.  JPerrt/y  14  Vt.  262,  "  we  cannot  believe  that  they  are 
fciuided  apon  any  just  warrant,  either  of  sound  judgment  or  constant 
experience."  £veL  that  old  doctrine  which  the  law  by  necessity 
imposed  in  early  times  upon  common  carriers  has  practically  become 
obsolete,  since  they  are  allowed  to  mitigate  that  original  rigorous 
accountability  by  any  stipulations  which  stop  short  of  an  excuse  for 
their  own  negligence. 

On  the  contrary,  this  is  the  first  case  in  this  State  in  which  the 
*  shallow  pretense  "  of  robbery,  without  fault  on  his  part,  has  been 
interposed  by  a  treasurer  in  an  action  upon  his  official  bond;  ever 
since  the  decision  of  JPoUer  v.  Titcomb,  1  Me.  802,  the  people  of  this 
State  have  entertained  a  different  view  from  that  promulgated  for 
the  first  time  in  Ul  S,  t,  IVeseott^  as  to  the  effect  of  an  official  bond 
stipulating  for  a  "  faithful  discharge  "  of  official  duties.  In  the  case 
last  cited,  Msixsv,  Ch.  J.,  in  discussing  the  nature  of  official  bonds 
and  the  aooountability  of  sureties  thereon,  said:  *'  The  design  of  all 
official  bonds  is  to  secure  from  losses  those  who  are  or  may  be  inter- 
ested in  the  faithful  discharge  of  the  duties  mentioned  in  them.  Such 
bonds  are  given  to  protect  against  damage  occasioned  by  unfaith* 
fnlnesa,  negligence  or  dishonesty  in  such  officers.  *  *  * 
Sureties  on  such  bonds  are,  in  some  respects,  like  underwriters  upon 
the  pecuniary  responsibility  and  official  fidelity  of  their  principals." 

So,  in  speaking  of  the  official  bond  of  the  State  Treasurer,  Applb- 
TOK,  Ch.  J.,  in  Mechanics^  Bank  v.  JBallowelly  supra^  said:  *^The 
bond  required  is  not  so  much  for  the  moneys  as  for  the  faithful  dis- 
charge of  his  duties  in  reference  thereto.  For  the  one  it  would  be 
entirely  inadequate,  while  for  the  other  it  might  be  amply  sufficient." 

So,  MnxEB,  J.,  in  the  opinion  already  quoted  from  while  speaking 
of  K  &  V.  PrescoU  and  U,  8.  v.  Morgan^  said:  "When  the  case  of 
m  5.  T.  JDashidf  mipra^  came  before  the  court  I  was  not  satisfied 
with  the  doctrine  of  the  former  cases.  I  do  not  believe  now  that  on 
sound  principle  the  bond  should  be  construed  to  extend  the  obliga- 
tion of  the  depositary  beyond  what  the  law  imposes  upon  him, 
thoagh  it  may  contain  words  of  express  promise  to  pay  over  the 
money.  I  think  the  true  construction  of  such  a  promise  is  to  pay 
when  the  law  would  require  it  of  the  receiver  if  no  bond  had  been 
given,  the  object  of  taking  the  bond  being  to  obtain  sureties  for  the 
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performanoe  of  that  obligatioiL**    He  then  adds  what  ire  have  here- 
tofore quoted. 

Sach  a  constntctioa  has  been  put  upon  the  bond  of  bank  tellers. 
Union  Bank  v.  OUm^^  10  Johns.  271;  S,  6\,  11  id.  182;  American 
\Bank  v.  Adama^  12  Pick.  303,  and  that  of  C4i8hiers,  Minof  t. 
Mechanics'^  JSan&j  1  Pet.  46,  69;  Commercial  Bank  v.  Ten  Eyck,  43 
N.  T.  306. 

The  doctrine  that  the  official  bond  of  a  public  depositary  rendered 
him  an  insurer  of  the  public  funds  in  his  possession  is  no  where  recog- 
nized by  Judge  Story.  On  the  contrary  he  was  of  the  opinion  that 
robbery  is  a  good  defense.  Colonel  John  L.  Tuttle,  a  United  States 
paymaster,  was  murdered,  and  robbed  of  the  public  funds  in  his 
oMcial  custody,  and  an  action  was  brought  therefor  againt  Samuel 
Hoar,  Jr.^  as  administrator  of  Tuttle's  estate.  In  the  trial  of  the 
action  at  the  May  term,  1822,  of  the  United  States  Circuit  Coartin 
Boston  the  defense  of  robbery  was  set  up,  and  the  jury,  under  the 
instructions  of  Judge  Stoet  presiding,  returned  a  verdict  for  the 
•defendant,  showing  that  the  court  must  have  ruled  that  robbery  was 
a  good  defense.  It  seems  the  question  was  not  carried  any  further 
and  hence  the  case  was  not  reported.  In  U.  S,  v.  Hoavy  tried  the 
year  before  and  reported  in  2  Mason,  311,  other  questions  were  raised. 

In  New  York,  in  an  action  on  a  county  treasurer's  bond  condi- 
tioned that  he  would  '"  faithfully  execute  the  duties  of  said  office, 
}>ay  according  to  law  all  moneys  which  shall  come  into  his  hands  ss 
treasurer,  and  render  a  just  and  true  account  thereof,"  etc.,  the 
Supreme  Court,  comprising  Nblson,  Ch.  J.,  and  BttoxsoN  and 
GowBN,  JJ.,  held  the  treasurer's  liability  limited  by  the  oommou- 
Jaw  rule,  and  that  he  was  not  responsible  for  money  stolen  from  the 
treasurer's  office  without  any  fault  on  his  part.  Albany  v.  JDorTy  25 
Wend.  440.  This  case  was  affirmed  by  the  Court  of  Errors,  though 
by  an  equally  divided  court,  Chancellor  Walworth  voting  for  aflSrm- 
anoe.     7  Hill,  584,  note  a. 

Subsequently,  in  an  action  on  a  town  collector's  bond,  the  same 
court,  consisting  of  Bronsox,  Ch.  J.,  and  Bbabdslkt  and  Jbweit, 
JJ.,  held  the  collector  liable  under  the  same  circumstanoea.  After 
an  elaborate  analysis  of  the  statutes  pertaining  to  collectors,  ooc 
provision  of  which  is  that  the  bond  shall  be  a  lien  on  the  real  estate 
of  the  collector  and  of  his  sureties  till  the  condition  be  fully  satisfied, 
iheoourt  said:  *'The  statute  imposes  a  definite  liability  on  the  col- 
lector and  his  sureties  for  the  omission  to  collect  and  pay;  and 
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wtiether  that  omission  is  the  result  of  misfeasance  or  negiect, 
voidable  accident  or  felony  committed  by  another,  we  do  not  thnik 
it  famishes  any  defense  to  the  action.''  Muzzf/  v.  Shattuck^  1  Den. 
233.  The  decision  of  this  case  is  thus  placed  expressly  upon  tbe 
provisions  of  the  statute  relating  to  collectors.  It  was  cited  with  * 
approbation,  so  far  as  the  reasoning  is  concerned,  in  Ixxm/ey  v. 
Uaghea^  26  N.  Y.  514,  which  was  also  an  action  on  a  coUector'fl 
bond.  Seldbh,  J.,  speaking  for  the.  court,  saad:  "The  bond  itself 
is  a  creature  of  the  statute.  Its  form  is  prescribed  by  the  fltatute. 
Independently  of  any  statutory  provisions  on  the  subject,  the  obligors 
in  sQch  bond  would  only  be  liable  to  pay  the  damages  which  migi&t 
accrae  in  consequence  of  any  default  upon  the  part  of  the  collector. 
The  conclusion  is  the  necessary  result  of  the  provisions  of  the 
fltatute,"  citing  Muzzy  v.  Skattudk. 

Albany  v.  Dorr  and  Muzzy  v.  Shattuek  are  thus  dedded  upon 
distinct  and  independent  grounds,  and  are  not  inconsisteat.  The 
former  is  alluded  to  in  the  latter,  but  in  nowise  overruled,  and  hat 
been  cited  with  approbation  as  already  stated  ttbi  Btipra. 

So  in  England,  in  an  action  by  the  trustees  of  a  benefit  building 
»>eiety,  established  and  organised  under  the  statutes  6  and  7  W.  4, 
ch.  32,  and  10  6.  4,  ch.  56,  against  the  sureties  of  the  treasurer,  the 
court  of  Queen's  Bench  in  1852,  held  the  same  doctrine  contended 
for.  The  treasurer  covenanted,  irUer  cUia,  that  he  would  "  faithfully 
discharge  all  the  duties  of  treasurer;"  obey  the  directions  and 
instructions  of  the  trustees  in  all  particulars  relating  to  his  duties ; 
and  in  particular,  would  faithfully  and  punctually  account  to  them 
for  all  moneys,  etc.,  which  he  in  his  office  should  receive.  He  was 
also  required  by  the  rules  of  the  society  to  pay  over  in  a  given  time 
tlie  same  moneys  received.  The  defendants  pleaded,  inter  cdia^  that, 
after  the  treasurer's  receipt  of  the  money  sought  to  be  recovered, 
and  before  the  time  when  he  ought  to  pay  it  over,  he,  without  any 
fault  on  his  part,  was  violently  robbed  of  all  said  money;  and  that 
thereby  he  was  unavoidably,  without  his  fault,  prevented  from  pay- 
ing over  the  same.  On  the  trial  of  an  issue  joined  oil  these  facts  ai 
alleged,  the  jury  returned  a  verdict  for  the  defendants. 

On  motion  for  judgment  for  the  plaintiffs,  non  obstante  vereihcto^ 
it  was  arged  that  a  loss  by  robbery  is  not  an  ''accounting^*  within 
the  covenant;  that  money  once  received  by  ':he  treasurer  oon9tituted 
a  debt  act  disohargeafole  by  the  debtor's  loss  however  unavoidable; 
tkat  he  is  treated  as  a  debtor  by  St.  10  G.  4,  ch.  56,  §§  20,  22;  that 


294  MAINE, 

Cumberland  v.  PennelL 

if  bailee,  the  treasarei''s  liability  ia  not  less  than  that  of  a  carrier  or 
innkeeper;  and  that  the  intention  of  the  statutes  is,  at  all  events,  to 
protect  the  funds  of  poor  people  intrusting  them  to  these  societies. 
But  Lord  Campbell,  Ch.  J.,  and  Wightman,  Eblb  and  Cbomfton, 
JJ.,  who  sat,  overruled  the  motion,  unanimously  declaring  that  they 
entertained  no  doubts  upon  the  points.  Walker  v,  British  Guar. 
A88.y  18  Ad.  A  El.  [N.  S.]  27V. 

We  consider  the  English  case  cited  as  directly  in  point  and  co^ 
rectly  decided.  Were  the  law  otherwise  in  this  State,  and  knowu  to 
be  such,  faithfulness  and  honesty,  even  if  they  continued  to  be  cod- 
sidered  commendable  personal  qualities,  would  be  held,  if  not  mere 
abstractions,  matters  of  secondary  importance  at  best  in  candidates. 
Such  qualifications,  accompanied  by  the  highest  capability,  would, 
in  the  absence  of  sufficient  property  in  the  principal  to  secure  his 
sureties,  fail  to  obtain  them ;  for  many  a  responsible  person  would 
gladly  sign  a  bond  as  surety,  guaranteeing  the  faithfulness,  honesty 
and  capacity  of  his  neighbor  which  were  so  potent  in  effecting  his 
election  to  the  responsible  public  station  of  county  treasurer,  who 
would  long  hesitate  to  insure  the  public  against  possible  loss  happen- 
ing in  spite  of  such  qualities;  for  to  insure  against  such  a  loss  is  DOt 
only  vouching  for  the  integrity  of  the  officer,  but  practically  for  that 
of  the  rest  of  mankind  —  that  they  will  not  rob  him. 

After  the  promulgation  of  the  contrary  doctrine,  it  was  deemed  so 
nnjust,  harsh  and  oppressive  that  congress  enacted  a  statute  (U  U. 
S.  St.  44)  authorizing  the  court  of  claims  to  hear  and  determine  the 
claims  of  a  disbursing  officer  for  relief ;  and  in  case  the  loss  be  found 
to  be  without  fault  or  negligence  on  the  part  of  such  officer,  to  make 
a  decree  setting  forth  the  amount  thereof,  which  shall  be  allowed  as 
a  credit  by  the  accounting  officers  of  the  treasury  in  the  settlement 
of  his  accounts  —  thus  practically  overruling  the  decisions  not  allow- 
ing losses  thus  occurring  to  be  set  up  in  defense.  We  have  no  such 
court  in  this  State.  Our  only  courts  of  claims  are  the  Supreme  and 
the  Superior  Courts.  And  we  do  not  perceive  why  such  a  loss  can- 
not be  set  up  in  defense,  if  it  be  a  proper  subject  for  a  claim  to  be 
allowed.  Of  course  the  burden  is  upon  the  defendant.  If  he  can 
satisfy  the  jury  that  he  was  violently  robbed,  without  any  fault  or 
negligence  on  his  part,  it  is  quite  as  well  as  to  try  the  same  issue  in 
the  form  of  a  claim  before  some  other  tribnnaL 

Tlie  fact  that  the  treasurer  used  the  safe  placed  in  the  tmasurei'a 
office  by  the  county  commissioners,  for  the  depositing  of  the  money 
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tnd  other  effects  of  the  coanty  therein,  was  no  defense  and  rightly 
fzcloded.  As  already  seen,  the  commissioners,  like  selectmen  of  a 
town,  have  limited  powers.  They  have  no  control  of  the  money  of 
the  ooanty,  though  they  "  examine,  allow  and  settle  accounts  of  the 
receipts  and  disbursements  of*  it,  and  ^^have  the  care  of  its  prop- 
erty and  the  management  of  its  business.''  R.  S.,  ch.  78,  §  10.  But 
the  treasurer  keeps  and  handles  the  money ;  and  in  doing  this,  he 
lets  on  his  own  responsibility  and  independently  of  the  comniis- 
rioners.  They  are  creatures  of  the  statute,  but  find  therein  no 
iQthority  to  direct  how,  where,  or  in  what  manner  the  funds  shal]  be 
kept.  If  they  could  require  him  to  keep  the  funds  in  a  safe  placed 
by  them  in  the  treasurer's  office,  they  could  also  compel  him  to  pUce 
them  elsewhere;  and  thus  absolve  him  from  the  necessity  of  erer- 
cisiDg  his  own  discretion,  prudence  and  diligence,  and  relieve  him 
from  all  responsibility  in  that  behalf.  On  the  contrary,  it  is  optional 
with  him  to  keep  the  funds  wherever  he  deems  it  expedient;  and  by 
keeping  them  in  the  safe  placed  there  for  his  convenience  simply,  he 
iSBamed  the  risk  of  so  doing.  The  commissioners  could  not  thus 
bind  the  county  any  more  than  the  selectmen  can  their  towA.  ^rm- 
inffUm  V.  SUtnley^  60  Me.,  472.  Nor  could  they  release  their  treas- 
urer from  any  liability  arising  from  the  use  of  the  safe,  if  he  thereby 
through  negligence  incurred  any.  See  JBialbert  v.  StcUe^  dupra^  pre- 
ciftely  in  point. 

Our  conclusion  therefore  is,  that  the  treasurer's  degree  of  respon* 
ability  was  simply  that  which  *the  common  law  imposed  upon  him 
as  bailee  for  hire;  that  the  statute  of  this  State  did  not  extend  or 
enlarge  it;  that  his  official  bond  does  not  increase  his  responsibility, 
but  simply  affords  security  for  the  performance  of  his  legal  obliga* 
tions;  that  if  without  fault  or  negligence  on  his  part,  the  county 
treasurer  is  violently  robbed  of  money  belonging  to  the  county,  it  is 
t  valid  defense, />ro  tanU>^  to  an  action  upon  his  official  bond;  that 
the  burden  of  proving  such  a  defense  is  upon  the  defendants;  that 
eridence  that  the  treasurer  used  a  safe  placed  in  the  treasurer's 
office  for  his  use  by  the  county  commissioners,  is  immaterial;  and 
that  the  commissioners  have  no  authority  to  release  a  treasurer  from 
responsibility. 

If  the  people,  who  elect  their  own  depositaries  and  place  money 
•n  their  hands,  are  willing  to  continue  it  there  subject  only  to  such 
obligation,  acd  do  not  conclude  to  change  it  by  legislative  enact' 
nent,  we  Jo  not  oonccive  it  to  be  our  duty  to  make  an  imaginary  ;  nb 
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lie  polioy,  never  until  recently  recognized  by  any  court,  the  oa  lie  for 
creating  a  new  obligation  by  judicial  legislation. 
Exceptions  sustained.    Action  to  stand  for  trial. 

Walton^  Diokbbson,  Babbows  and   Pshbbs,   JJ.,  coneoned. 
ApPLBTOsr,  Ch.  J.,  Danfobth  and  LibbbTi  JJ.,  did  not  oonour. 


LxjLoa  V.  Fbsitch* 
an  M«L  88B.) 

BaiUnsni^hir0rqf  horse  becoming  Mck^Uainlx^  ef  owmt  for  eBcpenmtf  ten. 

One  who  hires  a  horse  is  not  liable  for  the  expense  of  caring  for  it  If  it  beoooei 
sick  in  hii  hands  without  his  fault,  hut  the  owner  is  liable  therefor  to  a  thtad 
person,  who,  with  his  knowledge,  cares  for  it  at  the  request  of  the  hirer. 

A  SST7MPSIT  for  board,  care  and  burial  of  a  horse. 

M.  A.  IHpp^  for  plaintiff. 

A»  P.  WisioeUy  for  defendant,  contended :  The  testimony  shows  uo 
liability  from  defendant  to  plaintiff.  There  was  no  contract  between 
them,  but  there  was  one  between  the  plaintiff  and  the  hirer  of  the 
horse.  Plaintiff  never  notified  defendant  that  he  was  keeping  the 
horse  on  his  account. 

Babbows,  J.  The  case,  as  stated  in  the  report,  is  that  the  defend- 
ant owned  the  horse,  for  the  board  and  keeping  of  which  while  sick, 
and  the  expense  of  its  removal  when  dead,  plaintiff  brings  this  acUon, 
under  the  following  circumstances: 

Defendant  let  the  horse  to  one  Devereux.  The  horse  became  dis- 
eased and  sick  while  thus  let,  and  Devereux  left  him  with  the  plun- 
tiff  for  care  and  cure.  While  plaintiff  was  keeping  the  hone 
defendant  wrote  him  informing  him  that  he  (defendant)  owned  tStS 
horse  and  inquiring  about  its  condition,  and  saying  that  an  uncle  of 
Devereux  would  pay  his  bill.  After  the  horse  died  plaintiff's  attor- 
ney wrote  defendant  demanding  payment  of  the  bill.  Defendant 
answered,  "  Please  not  make  any  costs  on  it  (the  bill)  as  I  will  call 
and  settle  the  same  soon.^'     Plaintiff's  attorney  thereupon  wroti 
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defendant  saying  he  would  wait.  After  waiting  awhile,  in  pnrsu- 
tnee  of  thi«  arrangement,  payment  not  being  made,  thi5(  suit  was 
brought.  Defendant  denies  his  liability  to  pay  for  the  expenses  of 
bis  horse  thus  incurred,  and  contends  that  there  was  no  valid  con- 
bideration  for  his  express  promise  to  do  it.  Unless  there  was  an 
original  liability  on  his  part  by  reason  of  the  circumstances  and  acts 
of  the  parties  while  the  plaintiff  was  famishing  the  care  and  board 
of  the  horse,  it  may  well  be  doubted  whether  a  valid  consideration  is 
thown  for  the  promise  in  defendant's  letter  to  the  attorney. 

We  do  not  find  it  necessaiy  to  decide  that  question,  for  as  the 
case  is  stated,  we  think,  upon  natural  and  legal  presumptions,  it  is 
made  to  appear  that  the  plaintiff  might  well  charge  the  keeping  of 
the  horse  to  its  owner,  and  that  the  defendant  would  be  liable  for  the 
bill  without  any  express  promise. 

The  first  inquiry  is,  what  were  the  respective  rights  and  duties  of 
the  defendant  and  Devereuz  under  the  circumstances  disclosed? 

"  If  a  man  hires  a  horse,"  remarks  Lumpkin,  J.,  in  Mayor  of  Colitm- 
huM  V.  Howard^  6  Ga,  218,  **he  is  bound  to  ride  it  moderately  and 
to  treat  it  as  carefully  as  any  man  of  common  discretion  would  his 
own,  and  to  supply  it  with  suitable  food."  Thus  doing,  if  the  ani- 
mal falls  flick  or  lame,  without  any  want  of  ordinary  care  on  the  part 
of  the  hirer,  he  is  not  responsible  to  the  owner  for  the  consequences. 
The  owner  of  the  animal  must  bear  them. 

But  if  the  horse  falls  siok  or  becomes  exhausted  the  hirer  is  bound 
not  to  nse  it.  And  if  he  does  pursue  his  journey  and  use  it  when 
reasonable  care  and  attention  would  forbid,  he  would  make  himself 
responsible  to  t^e  owner  for  that  act.  Bray  v.  Mayne^  Gow.  1  (5 
£  C.  L.  R.  437). 

On  the  other  hand,  one  who  lets  a  horse  impliedly  undertakes  that 
the  animal  shall  be  capable  of  performing  the  journey  for  which  he 
is  let,  and  if  without  the  fault  of  the  hirer  he  becomes  disabled  by 
lameness  or  sickness,  so  that  the  hirer  is  compelled  to  incur  expense 
to  procure  other  means  of  returning,  such  expense  may  be  recouped 
against  the  demand  of  the  bailor  for  the  services.  Harrington  v. 
Snyder,  8  Barb.  880. 

Upon  whom,  then,  as  between  Devereux  and  the  defendant,  should 
the  expense  of  keeping  and  caring  for  the  defendant's  horse,  which 
"became  diseased  and  sick  while  in  Devereux's  hands,"  fall  ?  Up  to 
:he  time  when  he  fell  sick  it  was  Devereux's  business  to  furnish  him 
at  his  own  proper  expense  with  ^  meat  for  his  work."  But  how  was 
Vol.  XXXI  — 38 
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it  when  he  could  no  longer  lawfully  use  him  under  his  contract? 
Unleas  the  horse  was  disabled  through  some  fault  or  neglect  oC 
DeverenXy  the  owner  is  the  one  who  bears  the  burdens  occasioned  bj 
his  failure  to  perform  the  work  for  which  he  was  hired,  and  among 
them  would  be  the  expense  of  the  care  and  cure  of  the  animal  —an 
«*xpense  which  enures  directly  to  his  benefit.  There  would  be  good 
reason  for  holding  that  in  such  case  the  hirer  is,  ea?  necessUaUf  the 
agent  of  the  owner  to  procure  such  reasonable  and  necessary  suste- 
nance and  farrier's  attendance  as  might  be  required  until  the  animal 
could  be  got  home;  for  while  the  hirer  is  not  responsible  for  any 
mistakes  which  a  regular  farrier  whom  he  calls  in  may  make  in  the 
treatment  of  the  animal,  still,  if  instead  of  applying  to  a  farrier,  he 
undertakes  to  presciibe  for  the  beast  himself,  and  by  his  unskillful- 
ness  does  it  a  mischief,  he  assumes  a  new  degree  of  responsibility, 
and  becomes  liable  to  the  owner  for  the  result  of  any  want  of  sach 
care  as  a  man  of  ordinary  prudence  would  take  of  his  own  horM. 
Deane  v.  Keate^  3  Camp.  4. 

But  it  is  unnecessary  in  this  case  to  determine  the  extent  of  the 
hirer's  authority  as  agent  for  the  owner,  for  the  report  shows  that 
while  plaintiff  was  keeping  the  horse  defendant  wrote  to  him  men- 
tioning his  ownership  and  inquiring  as  to  the  condition  of  the  animal 
Since  he  thus  knowingly  availed  himself  of  the  plaintifPs  serricei 
and  outlay  in  the  premises,  the  law  will  imply  a  promise  on  his  part 
to  do  what  was  right  and  pay  the  plaintiff  for  them.  Nor  could  the 
fact  that  he  gave  the  plaintiff  an  assurance  that  Devereux's  uncle, 
who  was  certainly  under  no  legal  obligation  so  to  do,  would  pay  the 
bill,  make  any  difference  with  regard  to  plaintiff's  right  to  charge 
the  keeping  of  the  horse  to  its  owner  who  knew  he  was  keeping  it 
**  The  horse  became  diseased  and  sick  while  in  Devereux's  hands." 
There  is  nothing  here  to  show  that  it  was  by  the  fault  of  Devereux. 
The  language  used  rather  indicates  the  contrary,  and  the  legal  pre 
sumption  is  against  it.  Negligence  and  misdoing  are  not  to  be  pre- 
sumed, but  there  must  be  some  positive  evidence  of  them.  Cooper 
V.  Barton^  3  Camp.  6;  Tobin  v.  Morrison^  9  Jur.  907.  It  is  not 
enough  to  show  that  the  horse  became  disabled,  but  he  must  shov 
that  he  became  so  by  the  fault  of  the  hirer.  Harrington  t.  Snyder^ 
ubi  supra. 

It  is  not  the  case  of  property,  while  in  the  possession  of  a  ballet 
for  hire,  receiving  an  injury,  which  could  not  ordinarily  occur  with- 
out negligence  on  the  part  of  the  cuntodian,  when  it  would  be  fof 
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bim  to  show  that  the  injury  was  not  oansed  by  his  negligence.  Oo^ 
Um  v.  BmneU^  46  N.  Y.  490. 

We  think  the  case  as  staled  shows  a  ^a^oed  consideration  for  au 
implied  promise  on  the  part  of  defendant  to  reimbni'se  the  plaintifl 
for  his  outlay  in  defendant's  behalf.  Hence,  perhaps,  defendant's 
leadiness  to  promise  payment  if  he  could  have  a  little  delay. 

Defendant  defaulted. 

Aypurtok,  Ch.  X,  Walton^  Danfobtb,  Pbtbbs  and  LibbbTi  JJi 


Small  v.  Robinson. 

l»M«.m.) 

BaOmmU^hem  far  repain  impoied  bg  bmtm, 

AilHllBeol  penooal  property  can  impose  no  lien  for  repairs  on  the  property 
bailed,  as  against  the  owner,  without  his  knowledge  and  consent 

REPLEVIN.    The  opinion  states  the  facts.    The  plaintifE  had 
judgment  below. 

G.  F.  Gould,  for  plaintilE. 

&  O.  Andrews  and  A*  F.  MouUan,  for  defendant.  The  defendant 
bad  a  common-law  lien  as  mechanic,  upon  the  property  for  repairs; 
the  whole  purpose  of  the  lien  at  common  law  is  to  benefit  trade  by 
insuring  to  the  workman  his  pay.  Orinnelly.  Cooky  3  Hill.  491.  If 
an  agent  has  a  valid  lien,  the  owner  cannot  maintain  replevin.  Neuh 
haU  V.  Dunlap^  14  Me.  1 80.  The  defendant  was  in  possession ;  he  had 
increased  the  value  of  the  property  by  his  labor  and  materials  far- 
Dished,  and  at  the  instance  and  direction  of  the  owner,  or  his  implied 
ind  authorized  agent.  Abbot  v.  JBermanj  7  Me.  118;  Weston  v. 
Davis,  24  id.  874 ;  Story  Agency,  0th  ed.,  §  06. 

Applbton,  Ch.  J.  This  is  an  action  of  replevin  for  a  pair  of 
wheels  and  other  parts  of  a  hack,  upon  which  the  defendant  claims 
a  lien,  by  reason  of  work  done  by  him  upon  them. 

The  plaintiff  is  the  owner  of  the  hack.    It  was  left  for  repairs  hy 


300  MAINE,  APRIL  TERM,  1879. 


Small  V.  KobinsoiL 


one  Staples,  who  was  in  possession  under  a  contract  of  parcfaase,  the 
terms  of  which  were  unperformed.  The  defendant  was  aware  of 
the  plaintiff's  title.  The  presiding  justice  found  that  the  plaintiff 
had  never  given  Staples  any  authority  to  subject  the  hack  to  a  lien 
for  repairs,  and  ruled  that  no  such  authority  was  to  be  implad  as  a 
matter  of  law,  from  the  relation  of  the  parties. 

"  A  lien,"  observes  Shaw,  Ch.  J.,  in  HoUingimsorth  v.  Dow,  19 
Pick.  228,  "is  a  proprietary  interest,  a  qualified  ownership,  and  in 
general,  can  only  be  created  by  the  owner,  or  by  some  person  by 
him  authorized."  Here  the  fact  of  authority  is  negatived.  TTie 
plaintiff  never  became  the  debtor  of  the  defendant,  and  never 
authorized  the  imposition  of  any  lien  on  his  property.  GlobeWorks 
V.  Wright,  106  Mass.  207.  A  mortgagor  of  horses  cannot,  without 
the  knowledge,  acquiescence  and  consent  of  the  mortgagee,  intrast 
the  horses  to  be  boarded  so  as  to  subject  them  to  a  lien  for  keeping, 
as  against  the  mortgagee.  JSargerU  v.  ZTsher^  65  N.  H.  287;  S.  C, 
20  Am.  Rep.  208.  Gushing,  Ch.  J.,  in  the  case  last  cited,  says:  **I 
have  seen  no  case  in  which  it  has  been  held  that  a  party  who  pemiu 
another  to  have  possession  of  his  personal  property,  by  so  doing  iu 
law,  constitutes  that  other  his  agent  to  sell  or  pledge  the  property.^ 
So  a  bailee  can  give  no  lien  upon  property  bailed,  as  against  tlM 
owner.     Gilaon  v.  Qwinn,  107  Mass.  126. 

The  defendant  could  acquire  no  title  from  Staples,  when  he  bad 
none. 

The  exceptional  case  of  the  inn-keeper  rests  upon  the  principle 

that  as  he  is  by  law  bound  to  receive  a  guest  and  his  goods,  and 

might  be  liable  to  indictment  for  not  so  receiving  them,  he  shall 

have  a  lien  on  such  goods  as  he  is  bound  to  receive  whether  owned 

by  his  guest  or  not. 

JSkoepUam  ouerrwUl, 

WaiooiTi  Babbows^  VnaiN  and  Libbbt,  J  J.,  ooooamd. 
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Kdwabds  v.  Aixoxxxz  Minino  Cokpavt. 

Ca8MldL46.) 

A  fliaa  boo^  for  speculation  certain  bottom  lands  upon  which  large  quantltlee 
of  and  were  being  deposited  by  a  stream  which  operated  a  miU  above.  He 
put  an  exorbitant  valuation  on  the  land,  and  tried  to  sell  it  to  the  proprietor! 
of  the  miU,  but  they  declined  to  buy  it.  He  then  prayed  for  an  injunction  to 
restnkhi  them  from  sanding  the  land  and  polluting  the  stream.  BM,  that  an 
inJoDClioii  would  not  lie,  as  he  had  invited  the  injury. 

INJUNCTION.   The  opinion  states  the  oase.    The  writ  was  denied 
bdow. 

BaU  Jk  OuMn  and  O.V.N,  Lothrop^  for  complainant.  Injunction 
to  lestnun  a  pennanent  injury  to  a  man's  land  is  a  settled  method 
of  equitoble  reliet  High,  on  Inj.  §  485 ;  2  Story's  Eq.  Jur.  §  928; 
Wood  on  Nuisanoes,  308,  353,  354  ;  Hilliard  on  Inj.  280,  n.  a.;  Liv- 
mg$ton  t.  Idvingstan^  6  Johns.  Ch.  497  ;  8  Am.  Dea,  562 ;  McCord 
T.  IkeTy  12  Ohio,  387.  Continuous  flowing  of  water,  sand  and  slime 
tpon  land,  destroying  its  timber  and  unfitting  it  for  cultivation  is  a 
eubstantial  appropriation  of  the  land,  and  no  remedy  is  oomplete 
which  does  not  restrain  it.  T\fUr  t.  WUkirtBon^  4  Mason,  397; 
OBiiay  T.  McChe$9^,  3  Lans.  282 ;  WiUe  v.  Forbes,  Walk.  Ch. 
112;  Dickinson  v.  Ca$Ka  Co.,  9  Eng.  L.  and  Eq.  513  ;  Gardner  r. 
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Newhurghy  2  Johns.  Ch.  161;  7  Am.  Dea  526;  Wood  v.  Waud^% 
Exch.  748  ;  Hendriek  v.  Cook^  4  6a.  241 ;  Vou%  Bergm  v.  Van  Ber- 
fCfif  8  Johna.  Ch.  282  ;  8  Am.  Deo.  511;  Pennsylvania  y.  Wheding 
Bridge  Co.^  18  How.  519;  JBammondr.  Mdler^  1  Paige,  197;  Corn^ 
ing  V.  Uroy  I.  and  K  Factory^  40  N.  Y.  191 ;  2  Story's  Eq.  §  929 1 

W.  D.  WiUiamSj  for  defendant  in  error. 

CooLBY,  J.  This  is  an  injunction  bill,  and  the  facts  are  very  am- 
ple. Defendant  at  a  cost  of  some  $60,000  erected  a  stamp  mill  on 
the  bank  of  Hill  creek  in  the  year  1874,  and  has  since  been  opem- 
ting  it  for  copper  mining  purposes.  As  a  result  of  its  operatioDi 
large  quantities  of  sand  are  carried  down  by  the  waters  of  the  stream 
and  deposited  on  the  bottom  lands  below.  The  evidence  leads  to 
the  belief  that  it  would  be  impossible  to  carry  oq  the  mining  opera- 
tions of  the  defendant  with  profit  unless  this  is  permitted.  The 
year  following  the  erection  of  defendant's  mill,  complainant  pa^ 
chased  a  piece  of  land  through  which  the  creek  runs  a  short  distaace 
below  the  mill,  and  upon  which  tho  mill,  as  opeiated,  was  depositing 
sand.  The  land  was  not  purchased  for  use  or  occupation,  bat  aa  i 
matter  of  speculation,  and  apparently  under  an  expectation  of  being 
able  to  force  defendant  to  buy  it  at  a  large  advance  on  the  pa^ 
chase-price.  It  was  offered  to  defendant  soon  after  the  purchase, 
and  though  no  price  was  named,  the  valuation  which  has  been  pnt 
upon  it  by  complainant  and  his  witnesses  is  from  three  to  ^ve  times 
what  it  cost  him,  and  this  perhaps  gives  some  indication  what  his 
expectations  were.  The  real  value  of  the  land,  except  as  a  oon* 
venience  in  the  business  of  defendant,  would  seem  to  have  been 
small.  When  defendant  declined  to  purchase,  this  bill  was  filed. 
The  prayer  is  that  defendant  be  restrained  from  running  or  deposit- 
ing its  stamp  sand  on  complainant's  land,  and  from  polluting  the 
waters  of  the  stream  by  its  operations.  This  is  a  short  statement  of 
so  much  of  the  case  as  is  material  to  what  follows.  The  cireoit 
judge  refused  the  injunction  prayed  for,  but  ordered  a  reference  to 
a  jury  for  an  assessment  of  damages. 

There  is  no  doubt  that  the  operations  of  defendant,  whether  they 
inflict  any  serious  injury  on  complainant  or  not,  amount  in  effect  to 
au  appropriation  of  that  portion  of  his  property  upon  which  sand  if 
being  deposited.  Ashley  v.  Port  Hwron^  35  Michu  296;  PktntpeBy  v 
Oreen  Bay  Co.^  13  Wall.  166;  Arimond  v.  Oreen  Bay  Co^  81  Wia 
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316;  Mower.  PorUmouth^  56  N.  H.  291;  Woodward  v.  Worcester^ 
121  Mass.  24iS.  It  follows,  and  is  beyond  question,  that  complain* 
ant  sosUana  a  legal  injury  for  which  he  is  entitled  to  suitable  redresa. 
Tho  only  question  on  this  record  is,  whether  he  is  entitled  to  the 
special  redress  he  seeks,  namely,  an  injunction. 

An  injunction  is  not  a  process  to  be  lightly  ordered  in  any  case* 
Where  the  effect  will  be  to  present  to  the  owners  of  a  valuable  mill 
the  alternative  either  to  purchase  complainant's  lands  at  his  own 
price  or  to  sacrifice  their  property,  any  court  having  the  power  to 
order  it  ought  very  carefully  to  scrutinize  the  case  and  make  sure 
that  equity  requires  it.  In  theory  its  purpose  is  to  prevent  irrepar- 
able mischief;  it  stays  an  evil,  the  consequences  of  which  could  not 
adequately  be  compensated  if  it  were  suffered  to  go  on.  Gilbert  v. 
JSKowermany  23  Mich.  448;  BemU  v.  Upfiom^  13  Pick.  169;  Waaon 
T.  Sonbam,  45  N.  H.  169;  Cockei/  v.  Carroll^  4  Md.  Ch.  344 ;  Mcode- 
mm  V.  NicodemuSy  41  Md.  529 ;  Burgees  v.  KatHeman^  41  Mo.  480 ; 
Owen  V.  Ihrdy  49  id.  436 ;  Morrie^  etc,^  Go.  v.  Central  JB.  JB.  (7o.,  16 
X.  J.  Eq.  419 ;  PeUiboM  v.  La  Croeee^  etc,  B.  B.  Co.,  14  Wis.  443 ; 
Bine  v.  Stq^hene,  83  Conn.  497 ;  Bhodes  v.  Dunbar,  57  Penn.  St. 
2U ;  Bieharda  Appeal,  id.  105;  Barkinson'e  Appeal,  78 id.  196;  S.  0. 
21  Am.  Rep.  9;  State  y.  Judge,  16  La.  Ann.  233;  Goodelly.  Lassen,  69 
III.  145.  The  writ  ^'  is  not  ex  debito  justiticB,  for  any  injury  threatened 
or  done  to  the  estate  or  rights  of  a  person,  but  the  granting  of  it 
must  always  rest  in  sound  discretion,  governed  by  the  nature  of  the 
ease."  Bhfidd  ToU  Bridge  Co.  v.  Connecticut  Biver  Co.  7  Conn. 
50.  As  is  said  in  another  case:  '*  Injunction  is  not  of  right  but  of 
grace ;  and  to  move  an  upright  chancellor  to  interpose  this  strongest 
arm  of  the  law,  he  must  have  not  a  sham  case,  but  a  well-grounded 
complaint,  the  bona  fides  of  which  is  unquestioned,  or  capable  of 
vindication  if  questioned."  Kenton  r  BaUway  Co.  54  Fenn.  St. 
401.  "  There  is  no  power,"  says  Mr.  Justice  Baldwin,  "  the  exercise 
of  which  is  more  delicate,  which  requires  greater  caution,  delibera- 
tion and  sound  discretion,  or  is  more  dangerous  in  a  doubtful  case 
than  the  issuing  of  an  injunction.  It  is  the  strong  arm  of  equity, 
that  never  ought  to  be  extended  unless  to  cases  of  great  injury 
where  courts  of  law  cannot  afford  an  adequate  or  commensurate 
remedy  in  damages."  Bonaparte  v.  Camden,  etc.,  B.  B.  Co.,  Bald. 
218.  All  the  cases  referred  to  show  that  the  court  looks  beyond  the 
actual  injury  to  contemplate  the  consequences,  and  however  palpable 
may  be  the  wrong,  it  will  still  balance  the  inconveniences  of  award* 
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hng  or  denying  the  writ,  and  adjudge  as  these  may  incline  the  jndi- 
cial  mind.  Gret/  v.  OhiOy  ete.y  JR,  R,  Co.y  1  Grant,  412  ;  Vamey  v. 
I\)p€,  60  Me.  )  92 ;  Bodey  v.  M^J^m,  1  Har.  A  J.  468.  Even  in  the 
case  of  ft  palpable  violation  of  a  public  right  to  the  annoyance  of  an 
individnal,  he  mnst  show  the  equity  which  reqnirest  this  sommsry 
interference  as  the  only  adequate  means  of  obtaining  jastioe.  Spar^ 
hawk  V.  Union  Passenger  Raihoay  Co,,  54  Penn.  St.  401. 

What  is  the  irreparable  injury  which  is  done  or  threatened  in  this 
case?  We  can  see  very  plainly  what  it  is  in  the  case  of  many 
nuisances,  and  the  equity  of  this  particular  remedy  is  then  very 
manifest.  If  one  man  creates  intolerable  smells  near  his  neighbor's 
homestead,  or  by  excavations  threatens  to  undermine  his  hoase,  or 
cnts  off  his  access  to  the  street  by  buildings  or  ditches,  or  in  any 
other  way  destroys  the  comfortable,  peaceful  and  quiet  occapation 
of  his  homestead,  he  injures  him  irrevocably.  No  man  holds  the 
comfort  of  his  home  for  sale,  and  no  man  is  willing  to  accept  in  lieo 
of  it  an  award  of  damages.  If  equity  could  not  enjoin  soch  a 
nuisance  the  writ  ought  to  be  dispensed  with  altogether,  and  the 
doctrine  of  irreparable  mischief  might  be  dismissed  as  meaningless. 
A  nuisance  which  affects  one  in  his  business  is  less  in  deg^ree,  bat  it 
may  still  be  irreparable,  because  it  may  break  up  the  business,  destroy 
its  good-will  and  inflict  damages  which  are  incapable  of  measurement 
because  the  elements  of  reasonable  certainty  are  not  to  be  obtained 
for  their  computation.  Even  in  the  case  of  onoocapied  land  a 
nuisance  may  threaten  irreparable  injury,  where  it  is  devoted  in  its 
purchase  to  some  special  use,  or  where  the  person  causing  the  niusanee 
is  irresponsible,  and  in  some  other  cases  which  need  not  here  b« 
specially  mentioned. 

The  land  injured  in  this  case  was  bought  by  the  complainant  with 
a  preconceived  purpose  to  force  a  sale  of  it  upon  the  defendant  He 
did  not  want  it  for  a  homestead  or  for  business  property,  but  for  the 
money  he  could  compel  the  defendant  to  pay  for  it.  It  may  be  said 
that  no  one  is  concerned  with  the  motives  of  another  in  making  a 
lawful  pnrchase,  or  in  doing  any  other  lawful  act;  and  this  is  true  as 
a  rnle,  but  it  is  not  true  universally.  Wherever  one  keeps  within 
tlie  limits  of  lawful  action,  he  is  certainly  entitled  to  the  protection 
of  the  law,  whether  his  motives  are  commendable  or  not ;  bat  if  he 
demands  more  than  the  strict  rules  of  law  can  give  bim,  his  motives 
may  become  important.  In  general  it  must  be  assumed  that  the  rales 
of  the  common  law  will  give  adequate  redress  for  any  injury;  and 
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when  the  litigant  avers  that  under  the  circumstanoes  of  his  partioula? 
case  they  do  not,  and  that  therefore  the  gracious  oar  of  equity  should 
incline  to  bear  bis  compliant,  it  may  not  be  amiss  to  inquire  how  he 
came  to  be  placed  in  such  circumstances.  If  a  man  invites  an  injury, 
he  may  still  have  bis  redress  in  the  courts  of  law,  but  bis  prayer  for 
the  special  interposition  of  equity  on  the  ground  that  what  he  invited 
and  expected  was  about  irreparably  to  injure,  would  not  be  likely  to 
trouble  the  judicial  conscience  very  much  if  it  were  wholly  ignored. 
The  Supreme  Court  of  Connecticut  not  long  since  felt  compelled, 
ttnder  eircnmstauces  very  similar  to  those  shown  by  this  record,  to 
look  into  the  motives  of  a  coi'poration  in  making  a  purchase  with  a 
view  to  litigation,  and  to  deny  relief  upon  the  ground  that  an  acqui- 
sition of  land  for  such  a  purpose  was  ultra  vires,  Occam  Co,  v. 
Sprague  Mamifactwrmg  C(Ky  34  Conn.  540.  We  cannot  say  in  this 
case  that  complainant  had  no  right  to  buy,  but  we  can  say,  as  we  do, 
that  when  he  comes  demanding  strict  legal  rights,  he  shall  have 
tbooe,  but  no  more.  He  id  entitled  to  his  rights  andor  the  rules  of 
lav,  but  he  is  entitled  to  nothing  of  grace. 

The  land  having  been  bought  to  make  moiey  from  by  sale,  a  legal 
award  of  damages  for  an  injury  to  it,  is  in  furtherance  of  the  pur« 
po«e  of  the  purchase^  and  therefore  a  suitable  and  a  just  redress. 
Defendant  is  not  alleged  to  be  irresponsible,  and  a  jury  it  is  supposed 
will  award  all  that  is  reasonable.  If  complainant  want3  more  than 
is  reasonable,  he  has  a  right  to  obtain  it  under  the  rules  of  law,  but 
he  cannot  demand  the  aid  of  equity  in  a  speculation.  If  in  specula- 
tive language  be  has  a  corner  in  real  estate,  there  is  no  greater  reason 
▼by  he  should  have  the  assistance  of  an  injunction  to  aid  his  schemes 
than  there  would  be  if  on  «be  produce  exchange  be  had  effected  a 
oomer  in  grain.  W:.<:.hoat  the  writ  in  either  case  he  may  be  the  suf- 
ferer, but  he  su£Eer8  nothing  for  which  damages  cannot  compensate 
him.    The  elements  of  irreparable  injury  are  entirely  wanting  to  his 


Our  ooncliudon  is  that  the  Circuit  Court  gave  the  complainant  all 
he  was  entitled  to  when  the  oase  waa  sent  to  a  jury.    The  decree 
■nut  tfaerefoffe  be  affirmed  widi  coete. 
You  XXXI  — 89 


300  MICHIGAN, 


Grand  Rapids  and  Indiana  Railroad  Company  v.  HeiseL 


ChuND  Rapids  and  Indiana  R.  R.  Oo.  y.  Hbuil. 

(88  Midi.  61.) 

Domagw^^TcMwiy  in  pfMic  strtet — abuUiing  M9Mr. 


An  alratting  owner,  who  does  not  own  the  soil  of  the  street,  cannot  recover  for 
any  injury  to  his  freehold  resulting  from  the  presence  of  a  ste&m  raflwsj  in 
the  street,  but  only  for  damages  resulting  from  such  misconduct  in  its  msnage- 
ment  as  amounts  to  a  nuisance,  as  leaving  cars  standing  an  unreasonable  time, 
unneoessaiy  noises  and  dangerous  speed. 

rpRESPASS.    The  opinion  sUtes  the  case.    The  plaintiff  had  jadg- 
X     ment  beloTt*. 

Hughe»y  (TBricn  tb  Simley^  for  plaintiiZ  in  error. 

I7i,omp$on  db  Pratt^  for  defendant  in  error.    The  presumption  that 
an  adjacent  proprietor  owns  to  the  middle  of  the  street  is  not  rebatted 
by  the  fact  that  his  title-deed  bounds  his  property  by  the  line  of  l^e 
street,  Moody  v.  Palmer ^  bO  Cal.  31;  Champlin  v.  P&idkton^  1) 
Conn.  23;  Parkias  v.  Benson^  28  Mich.  638;  Pedf,  v.  Smithy  I  Conn. 
103;  6  Am.  Dec.  216;  jBisseU  v.  N'.  T.  Cetu  By.  Co.,  23  N.  Y.  61; 
Paul  V.  Carver^  26  Penn.  St.  223;  nor  by  showing  a  qualified  fee  in  the 
county,  IRmball  v.  Kenosha^  4  Wis.  321 ;  but  in  any  case  he  iroald 
have  a  substantial  interest  in  the  soil  as  appurtenant  to  the  land  and 
would  have  a  right  of  action  for  an  injury  to  it ;  JBdynes  v.  Thomas, 
7  Ind.  38 ;  TcUe  v.  O.  and  M.  B.  B.  Co.,  id.  475;  Scliidte  v.  K  P.  T. 
Co.y  50  Cal.  692;  Lackland  v.  N,  M,  By,,  31  Mo.  180.     Railroad 
tracks  in  the  street  are  a  public  nuisance.    Springfield  v.  (7.  B.  By.,  4 
Gush.  71 ;  Oom,  v.  Ni  andL.  By.,  2  Gray,  66 ;  Com,  v.  0.  C  and  F. 
By.,  14  id.  98 ;  Com.  v.  V.  andM.  By.,  4  id.  22;  Bailway  Co.  v.  Smith, 
49  Me.  9.    As  to  tho  rule  of  damages  see  I¥oy  v.   Cheshire  B,  R 
Co.,  23  N.  H.  83 ;  20.  Cen.  B.  B.  Co.  v.  GfrabiU,  60  IlL  241 ;  BaU- 
xcay  Co.  V.  Capps,  67  id.  607 ;  Bel,  and  B.  By.  Co.  v.  TFr^A<,  1  Zab. 
469;  Mufield  v.  Cen.  Ry.,  33  N.  J.  261;  Slone  v.  Bumpue^  40  Cal. 
428 ;  Hopkins  v.  BaUroad,  60  id.  191 ;  Davis  v.  BaUroad^  12  Wift 
10 ;  Sherman  y.  M.  L.  &  and  W.  By.  Co.^  40  id.  646. 
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Gnind  Rapids  and  Indiana  Railroad  Company  ▼.  Heisei. 

CooLETy  J.  Mrs.  Heisei  sued  the  railroad  company  in  case  for  an 
injury  suffered  by  her  as  owner  of  a  lot  situated  on  West  Division, 
formerly  Seward  street,  in  the  city  of  Grand  Rapids.  The  injury 
complained  of  was  one  resulting  from  an  occupation  of  the  street  in 
front  of  plaintiff's  premises  by  the  main  track  of  the  railroad,  and 
also  by  a  side  track  upon  which  cars  were  often  left  standing. 
Plaintiff  occupied  the  lot  as  a  homestead,  and  special  damages  were 
claimed  not  only  for  the  inconvenience  of  access  to  the  lot  caused  by 
the  mnning  and  keeping  of  cars  in  the  street,  but  also  for  the  dis- 
comfort occasioned  by  the  smoke,  dust,  noise,  etc.,  from  the  engines 
and  carriages.  Mrs.  Heisei  bought  the  land  in  1868,  after  the  rail- 
road track  had  been  laid  in  the  street,  but  before  the  side  track  ha'l 
l)een  put  in.     The  description  in  her  conveyance  was  as  follows: 

"  The  following  described  piece  or  parcel  of  land  lying  and  being 
situate  in  the  city  of  Grand  Rapids,  Kent  county,  and  State  of 
Michigan,  to  wit:  Commencing  at  a  point  where  the  continuation  of 
the  north  line  of  Second  street  of  Scribner  and  Turner's  addition  to 
the  city  of  Grand  Rapids  would  intersect  the  east  line  of  Seward 
street;  thence  running  north  on  the  line  of  said  Seward  street  one 
hundred  feet ;  thence  east  parallel  to  said  line  of  Second  street  one 
hnndred  feet ;  thence  south  parallel  to  the  line  of  Seward  street  ono 
hundred  feet  to  the  north  line  of  said  Second  street;  thence  west 
along  the  line  of  Second  street  one  hundred  feet  to  the  place  of 
^•eginning." 

Upon  the  trial  the  plaintiff  gave  evidence  tending  to  show  that 
^ne  was  specially  incommoded  by  the  running  of  the  cars  in  tho 
street,  and  particularly  by  cars  being  left  standing  on  the  side  track; 
that  the  smoke,  noise,  smells,  etc.,  made  the  neighborhood  unhealthy 
and  unpleasant;  that  her  own  health  received  injury  therefrom,  and 
that  the  market  value  of  her  premises  was  greatly  decreased  in  con- 
^uence  of  the  use  of  the  street  by  the  railroad  company.     The 
defendants  gave  evidence  of  a  permission  which  had  been  granted 
to  them  by  the  city  to  lay  their  tracks  in  the  street,  and  it  is  not 
qnestioned  here  that  that  permission  was  lawfully  given,  but  a  ques- 
tion arises  upon  it  which  will  be  considered  further  on.     The  defend- 
ants also  claimed  that  the  plaintiff  had  no  title  to  the  lands  embraced 
^*thin  tlie  limits  of  the  street,  but  the  circuit  judge  held  that  whethei 
ehe  had  or  not  was  immaterial.     He  also  instructed  the  jury  io 
re<>pect  to  damages  as  follows: 
"  The  plaintiff  claims  that  by  reason  of  the  injury  she  has  loaf 
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ftertJiin  rental  of  the  lot  which  had  a  house  on  it  as  elaimed ;  and 
second,  it  is  claimed  that  the  plaintiff  has  been  injured  in  hoaltJ), 
,and  has  been  annoyed  by  the  running  of  trains,  and  standing  of 
eattle  cars  on  the  side-track,  for  which  trouble  and  anncyance  she 
claims  to  recover  some  damages ;  and  third,  the  decreased  valae  of 
the  premises  by  reason  of  the  road  and  side-track  are  claimed  ai 
damages.  In  my  judgment  the  plaintiff  may  recover  upon  all  three 
of  these  claims  for  damages,  provided  that  you  find  as  a  fact  that 
auch  damages  have  been  actually  sustained  by  the  plaintiC 

One  question  which  it  becomes  necessary  to  notice  in  the  case, 
relates  to  the  permission  which  was  given  by  the  city  authorities  for 
the  occupation  of  the  street  with  railroad  tracks.  Under  the  gen- 
eral railroad  law  now  in  force  a  radlroad  company  with  such  permis- 
sion is  not  allowed  to  construct  its  road  in  a  public  street  uotil 
"damages  and  compensation  be  made^'  to  the  adjoining  owners. 
General  ELailroad  Law,  1  Sess.  L.  1873,  p.  505  ;  act  198,  art  2,  §9, 
sub.  5.  The  track  of  the  company  was  laid  in  the  street  in  1868, 
before  the  plaintiff  became  owner  of  her  lot.  No  formal  permisMon 
for  the  occupation  of  the  street  was  given  by  the  city  authoritiefi 
'<ntil  1873,  which  was  after  the  plaintiff  had  purchased  and  gone 
into  occupation.  No  compensation  has  been  made  by  defendant  to 
the  adjoining  owners,  but  as  no  statute  made  Huch  compensation  a 
condition  precedent  to  the  occupancy  of  tlie  street,  at  the  time  it 
began,  and  as  the  city  then  imposed  no  conditions,  I  cannot  see  hoc 
that  fact  can  make  the  occupation  which  wafi  tacitly  permitte^l, 
illegal.  Nevertheless  the  right  of  the  plaintiff  to  recover  compen- 
sation in  some  form,  if  she  was  ever  entitled  to  any,  is  not  affected 
by  what  has  taken  place ;  if  she  has  righto  in  the  street  which  are 
property  rights,  or  if  as  respects  the  enjoyment  of  her  lot  she  suffer* 
any  deprivation  of  right  through  the  occupation  of  the  street  bv  tie 
railroad  company,  she  is,  I  think,  entitled  to  recover  compensati«^n 
by  suit,  to  the  same  extent  that  she  would  have  been  entitlfd  tn 
demand  it  had  she  been  owner  before  the  track  was  laid  aodJ 
demanded  it  in  advance.  Her  right,  however,  must  be  tested  by 
common-law  rules ;  the  statute  does  not  undertake  to  prescribe  lot 
what  the  adjoining  owners  shall  be  compensated,  nor,  as  we  under 
and  it,  to  enlarge  their  common-law  rights. 

What  rights  the  adjoining  owner  has  in  the  public  streets  is  tlieOj 

e  question;  and  I  cannot  roFist  the  conclusion  that  the  circail 

Judge  was  in  error  when  he  instructed  the  jury  that  it  is  immateriil 
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in  this  controversy  whether  the  plain tifPs  ownership  extended  to  th« 
center  of  the  Btreet  or  was  restricted  to  the  limits  actually  mchided 
in  the  boundaries  ghren  in  her  deed ;  in  other  words,  that  it  is  imma- 
terial whether  the  railroad  company  has  actaally  appropriated  ber 
land,  or  has  only  interfered  with  her  enjoyment  of  the  pubtio 
easement 

It  is,  to  my  mind  at  least,  doubtful  whether  it  is  competent  :ot 
the  pablic  authorities  to  bind  the  interests  of  individuals  by  any 
consent  they  may  give  to  the  occupation  for  railroad  purposes  of  a 
public  highway,  when  the  land  over  which  the  highway  is  laid  is 
owned  by  private  parties.     If  the  railroad  were  only  a  city  railway 
constituting  a  mere  local  convenience,  and  calculated  to  relieve  the 
pressure  of  traffic  and  travel  upon  the  street,  the  question,  of  course, 
would  be  different.     There  are  cases  which  hold  it  to  be  competent 
under  proper  legislative  authority,  to  permit  a  street  railway  track 
to  be  laid,  regardless  of  the  consent  or  of  the  wishes  of  abutting 
proprietors  who  may  own  the  soil  of  the  street.     A  street  railway 
for  local   purposes,   so  far    from  constituting    a  new  burden,  is 
supposed  to  be  permitted  because   it    constitutes  a  relief  to    the 
street;  it  is  in   furtherance   of  the    purpose   for  which  the  street 
is  established,  and    relieves    the   pressure   of   local   business  and 
local  travel   instead  of  constituting  an  embarrassment.     It  is  for 
this  reason  that  the  owners  of   lands  over  which   a   city  street 
is  laid    are   denied    compensation  if    a    street    railway  is    subse- 
quently authorized  within  it;    if  they  were  compensated  for  the 
taking  of  their  land  originally,  they  are  supposed  to  be  compensated 
Ut  all  possible  losses  they  may  suffer  from  its  being  put  to  proper 
uvfS  as  an  avenue  of  local  trade  and  passage,  and  if  without  com- 
pensation they  dedicated  it  to  the  public,  they  are  supposed  to  have 
contemplated  and  assented  to  all  such  uses.     They  have,  therefore, 
BO  ground  for  complaint  when  the  new  convenience  is  brought  into 
use ;  and  I  apprehend  one  would  not  be  permitted  to  show  that  in 
his  particular  case  the  street  railway  was  an  injury  rather  than  a 
benefit.     It  is  enough  that  the  use  of  the  street  for  a  city  railway  is 
a  proper  use,  and  therefore  a  lawful  use ;  being  such,  it  can  give 
rights  of  action  to  no  one.     Such  appear  to  be  the  conclusions  of 
the  courts.     Brooklyn  City,  etc,  -R.  -ff.  Co.  v.  Coney  Island,  etc.,  R. 
R  Co.f  36  Barb.  364 ;  Brooklyn  Central,  etc.,  R.  R.  Co,  v.  Brooklyn 
CUy,  etc,  R.  R.  Co.^  33  id.  420 ;  People  v.  Jfferr,  27  N.  T.  188;  Nem 
Albany  and  Salem  R.  R.  Co.  v.  O* Daily,  12  Ind.  561 ;  Brwm  v. 
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DuplessiSy  14  La.  Ann.  842;  Elliott  v.  Miir  JSaven^  etc,,  R.  JR.  Co, 
82  Conn.  579;  Hohart  v.  MUtoaukee  City  R.  R.  Co.,  27  Wis.  194.* 
But  we  cannot  say  the  same  in  the  case  of  the  ordinary  railroad. 
It  is  not  usual  for  such  a  road  to  be  laid  in  one  of  the  public  high- 
ways, and  the  cases  in  which  it  is  permitted  are  exceptional.    For 
that  reason,  therefore,  if  for  no  other,  the  owner  whose  laud  ia 
taken  for  a  highway,  whether  in  town  or  country,  cannot  be  unde^ 
stood  to  have  assented  to  its  being  appropriated,  either  wholly  or  in 
part  to  railway  purposes  at  the  discretion  of  the  public  authorities, 
and  to  have  been  compensated  for  such  appropriation.     Neither  can 
the  use  of  the  highway  for  the  ordinary  railway  be  in  furtherance 
of  the  purpose  for  which  the  highway  is  established,  and  a  relief  to 
the  local  business  and  travel  upon  it ;  the  two  uses  on  the  other 
hand,  come  seriously  in  conflict ;  the  railroad  constitutes  a  perpetual 
embarrassment  to  the  ordinary  use,  which  is  greater  or  less  in  pro- 
poition  to  the  business  that  is  done  upon  it  and  the  frequency  of 
trains.     When,  therefore,  the  country  highway  or  the  city  street  is 
taken  for  the  purposes  of  a  railroad  company  engaged  in  the  busi- 
ness of  transporting  persons  and  property  between  distant  points, 
the  owner  of  the  soil  in  the  higliway  is  entitled  to  compensatioc, 
because  a  new  burden  has  been  imposed  upon  his  estate,  which  affecti 
him  differently  from  the  original  easement,  and  may  be  specially 
injurious.     "  The  right  of  way,  the  road-bed  and  the  carriages  pro- 
pelled thereon  are  owned  by  private  individuals,  and  not  by  the  public 
Fares  are  charged  for  travel  thereon  for  the  exclusive  benefit  of  the 
parties  owning  the  road.     They  are  constructed  and  equipped  in  the 
interest  of  private  speculation,  but  at  the  same  time  they  are  intended 
to  subserve  the  public  good.     The  travel  on  them  bears  no  analogy 
to  our  notions  of  travel  on  an  ordinar}''  street  or  highway,  where 
everyone  travels  at  pleasure  in  his  own  conveyance,  without  paying 
tolls  or  fares.     The  uses  are  totally  different  and  even  inconsistent" 
Indianapolis,  etc.,  R.  R.  Co.  v.  Hartley,  67  III.  439,  444;  &  (7.,  16 
AnL  Kep.  624,  per  Scott,  J.,  following  and  repeating  to  some  extent 
Shaw,  Ch.  J.,  in  Springfield  v.  Conn.  R.  R.  R.  Co.,  4  Gush.  63.    To 
the  same  effect  see  Cox  v.  JLouisvUU,  etc,  R.  R.  Co.,  48  lod.  178, 
180,  per  DowNBT,  J.     The  following  cases  sustain  and  illustrate  the 
same  view:  J^esbyterian  Society  v.  Auburn,  etc,  R.  R.  Co.,  3  Hilii 
567 ;   Williams  v.  New  York  Central  R.  R.  Co.,  16  N.  T.  97 ;  Wa^t 


•  To  same  effect,  AUomey-Oiiural  r.  MMropotUan  R.  Oo  (1^  Xms.  51Q,  »  An.  B«p.  Mi 
B«e,  alao,  note,  p.  269. 
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T.  Troy,  «te.,  R.  R.  Co.,  25  id.  626 ;  NichoUon  v.  y.  T.  and  Nl  K 
R  R.  Co.^  22  Conn.  83 ;  Imlay  v.  Union  Branch  R.  R,  Co.^  26  id. 
249;  3fa&onY.  JK  T.  Central  R.  R.  Co.^  24  N.  Y.  658;  Haynes  v. 
Thmias,  7  Ind.  39;  Tate  v.  0.  arid  M.  R.  R.  Co.,  id.  480;  Kimbatt 
▼.  Eenosha,  4  Wis.  321 ;  Mrd  v.  Chicago,  etc.^  R.  R.  Co.,  14  id. 
0C9;  Pomeray  v.  Milwaukee,  etc.,  R,  R.  Co,,  16  id.  640 ;  Hegar  v. 
Chicago,  etc,  R.  Wi  Co.,  26  id.  624 ;  Sherman  v.  Milwaukee,  etc., 
R.  R.  Co.,  40  id.  645. 

In  snch  a  case  it  cannot  be  qneationed  that  the  laying  of  the  rail« 
road  track  in  the  highway  without  first  legally  appropriating  the 
land  for  the  parpose,  and  without  making  compensation,  is  a  legal 
▼Tong  to  the  adjacent  owner  (the  track  as  to  him  is  wrongfully  laid), 
ind  whether  he  proceeds  to  have  compensation  assessed  in  the  man- 
ner provided  by  law  when  lands  are  appropriated  under  the  right  of 
eminent  domain  —  if  provision  is  made  that  meets  the  case  —  or 
brings  a  common-law  action,  he  is  entitled  to  recover  snch  damages 
as  be  can  show  he  has  suffered  by  reason  of  the  appropriation.  And 
m  such  a  case  his  injury  is  not  confined  to  the  inconvenience  he  is 
pat  to  in  making  use  of  the  public  easement ;  but  as  the  railroad 
wrongfully  incumbers  his  freehold,  he  may  recover  for  any  injury 
the  incumbrance  causes.  The  decrease  in  rental  value  and  in  the 
market  value  of  his  lot  are  legitimate  items  of  damage  in  such  a 
case  ;  and  so  are  the  annoyances  to  business  or  to  family  occupation 
which  the  operations  of  the  railroad  company  may  cause.  Mix  v. 
LafayeUe,  etc.,  R,  R.  Co.,  67  111.  310.  Indeed  the  general  principles 
on  which  damages  would  be  assessed  in  such  a  case  would  be  the 
nme  that  they  would  have  been  had  no  highway  previously  existed, 
and  the  existence  of  the  highway  would  only  be  a  circumstance  tend* 
bg  to  diminish  the  recovery. 

But  other  principles  must  be  applied  when  the  abutting  owner  is 
not  the  owner  of  the  soil  in  the  street.  In  that  case  his  freehold  is 
not  appropriated,  and  the  mere  laying  of  the  track  in  the  street  — 
in  the  absence  of  any  statute  giving  him  redress  therefor  —  is  no 
wrong  to  him  whatever.  He  is  not  wronged  until  the  use  of  a  street 
becomes  a  nuisance  to  him,  or  specially  incommodes  him  in  the 
enjoyment  of  the  public  easement.  He  is  entitled  to  no  assessment 
of  damages,  because  none  of  his  land  is  taken,  and  he  has  no  action 
at  the  common  law  unless  upon  such  grounds  as  would  enable  one 
land  proprietor  to  sue  an  adjoining  proprietor  for  failing  to  observe 
the  maxim  that  every  one  must  so  use  his  own  property  as  not 


31J  MICHIGAIS, 


Qrand  lipids  and  Indiana  Railroad  Company  ▼.  HeiseL 

onreaAonably  to  incomTnode  his  neighbor.     The  damage  eBtablishei 
the  wrong,  and  must  be  shown  in  every  case. 

An  adjoining  proprietor  can  never  be  entitled  to  recover  from  a 
railroad  company  for  the  depreciation  in  the  rental  or  sale  valoe  of 
his  premises,  because  of  the  location  of  the  track  in  the  street,  except 
npon  the  assumption  that  the  location  is  of  itself  unlawful  As 
alreadv  stated,  it  is  unlawful  as  to  him  if  he  owns  the  soil  in  the 
street ;  but  if  he  does  not,  and  the  placing  of  the  track  there  is  per- 
mitted by  competent  authority,  the  incidental  injuries  he  may  saffer, 
from  the  location  of  the  track  and  from  the  proper  and  reasonable 
conduct  of  the  business  of  the  railroad  company  upon  it,  can  afford 
no  ground  of  action  unless  the  statute  gives  one.  In  that  particular 
he  is  on  the  same  footing  with  all  the  rest  of  the  community ;  he 
may  have  the  incidental  benefits  without  compensation,  and  he  miL^t 
submit  to  the  incidental  losses  without  redress.  The  railroad  is  not 
a  public  nuisance,  and  no  right  of  action  can  arise  against  the  com- 
pany until  by  negligence  or  improper  management  they  do  or  suffer 
to  be  done  something  injurious  to  the  abutting  proprietor  which  the 
permission  to  occupy  the  street  would  not  justify.  The  general  prin- 
ciple here  stated  has  been  recognized  in  the  following  cases  :  Moies 
V.  Pittsburg^  etc.^  R.  R,  Co,y  21  III.  516;  Murphy  v.  Chicago^  29  id. 
279;  Stetson  v.  Chioago^  etc,^  R.  H.  Co.y  75  id.  74;  Chicago^  etc,^  R. 
R,  Co.  V.  McGirmia^  79  id.  269;-  Mizabethtovm,  etc.^  R,  R,  Co.r, 
CombSy  10  Bush,  382;  S.  C.j  19  Am.  Rep.  67;  Carson  v.  Central 
R.  R.  Co,y  35  Cal.  325 ;  Porter  v.  North  Missouri  R.  R.  Co.,  38  Mo. 
128.  It  is  a  legal  solecism  to  call  that  a  public  nuisance  which  is 
permitted  to  competent  authority.  Harris  v.  Thompson,  9  Barb. 
850 ;  Danville,  etc.,  R.  R,  Co.  v.  GommontDeaUh,  73  Penn.  St.  29, 
and  cases  cited.  The  nuisance,  whether  it  be  public  or  private,  mast 
be  found  in  the  subsequent  misconduct  of  the  railroad  company,  and 
not  in  their  acceptance  of  the  permission  to  occupy  the  highway. 

But  every  lot  owner  has  a  "  peculiar  interest  in  the  adjacent  street 
which  neither  the  local  nor  the  general  public  can  pretend  to  claim; 
a  private  right  in  the  nature  of  an  incorporeal  hereditament  legally 
attached  to  his  contiguous  ground;  an  incidental  title  to  certain 
facilities  and  franchises,'*  which  is  in  the  nature  of  property,  and 
which  can  no  more  be  appropriated  against  his  will  than  any  tangible 
property  of  which  he  may  be  owner.  Lexington,  etc,  R.  R.  Co.  v. 
Applegate,  8  Dana,  294 ;  Elizabethtown,  etc.,  R.  R,  Co.  v.  Combs,  10 
Bush.  382;  S.  C,  19  Am.  Hep.  67;  Haynes  v.  TJiomcu,  7  Ind.  38; 
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Protanan  y.  JndianapoliSy  etc.,  IL  B.  Co.^  9  id.  407;  St(yne  v.  Fair- 

bur\/y  elc^  B.  R.  Co,^  68  HI.  394 ;  S.  C^  18  Am.  Rep.  550.     A  railroad 

eompany  vith  ita  track  in  the  street  may  injure  the  lot  owners 

by  ways  innumerable ;  by  acta  of  omission  and  of  commission ;  and 

•ome  such  acta  are  charged  against  the  defendant  in  this  case.     To 

leaTe  its  cars  standing  in  front  of  the  plaintiffs  premises  for  an 

anitasonable  time  is  a  plain  violation  of  her  rights ;  and  so  might  bo 

unnecessary  noises,  and  the  running  of  trains  at  an  unwarrantable 

speed.    As  the  principles  which  would  govern  the  case  are  the  same 

vhich  must  be  applied  in  the  case  of  nuisances  in  general,  it  is  quite 

unnecessary  to  attempt  any  catalogue  of  acts  which  might  constitute 

legal  grievances ;  the  attempt  could  be  but  imperfectly  carried  out 

because  of  the  impossibility  of  anticipating  all  the  ways  iu  which 

one  person  may  unlawfully  annoy  another.     But  iu  no  action  grounded 

upon  such  an  injury  could  the  diminution  in  the  value  of  the  plaintifiPs 

estate  constitute  a  measure  of  damages.     The  reason  is  obvious.     In 

fio  far  as  that  diminution  has  been  occasioned  by  the  placing  of  the 

track  in  the  street,  it  is  damnum  absque  injuria  ;  and  iu  so  far  as  it 

eomes  from  an  abuse  of  railroad  privileges  in  the  street,  it  cannot  be 

regarded  as  permanent  in  its  nature,  because  it  cannot  be  assumed 

that  the  abuses  will  be  permanent.     The   defendant  may  indeed 

repeal  them,  notwithstanding  a  recovery  for  wrongs  already  done ; 

bat  the  repetition  only  gives  rise  to  a  new  cause  of  action ;  in  advance 

it  cannot  be  assumed  as  matter  of  legal  certainty  that  it  will  take 

place.   It  is  clear,  therefore,  that  the  principles  governing  the  recovery 

m!ut  be  quite  different  when  the  plaintiff's  freehold  is  appropriated 

an  ^  when  it  is  not. 

1  am  inclined  to  the  opinion  that  a  correct  interpretation  of  the 
jlaintiff^s  deed  must  confine  the  land  granted  within  the  boundaries 
given  and  exclude  the  street  altogether.  The  general  rule  which 
carries  a  grant  bounded  on  a  highway  to  the  center  line  thereof  is 
f&miliar  and  is  not  questioned;  but  the  terms  of  this  grant  appear  to 
indicate  an  intent  that  the  general  rule  shall  not  apply.  In  Smith  v. 
Sloeombj  9  Gray,  30,  a  very  similar  description,  beginning  and 
terminating  in  (me  of  the  sides  lines  of  a  highway  was  held  not  to 
embrace  any  part  of  the  land  over  which  the  highway  was  laid. 
like  decisions  were  made  in  Sibley  v.  Holden^  10  Pick.  249,  and 
Phm^r.  BcwerSy  7  Gray,  21 ;  Hughts  v.  Providence,  etCy  B.  B.  Co.^ 
2IL  L  508;  Hoboken  Land  Go.  v.  Kerrigan,  31  N.  J.  Law,  13; 
Anderson  v.  James^  4  Rob.  35.  In  Morrow  v.  WiUard,  30  Vt  118, 
Vol.  XXXI  —  40 
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120,  it  is  said  that  **  if  the  deed  bonnds  the  grantee  on  a  highiray, 
and  there  is  nothing  in  the  deed  which  can  control  tbe  general 
t^oundary,  it  carries  the  grantee  to  the  center  of  the  highway;  sach 
being  its  legal  construction.  If,  however,  the  boundary  had  beeo 
th:-  north  line  of  the  highway,  the  construction  would  have  Wt 
otherwise.*'  Similar  language  is  used  in  Moody  v.  Palmer,  50  CaL  31. 
[n  Starr  v.  Childy  5  Den.  599,  a  like  rule  was  applied  to  a  conyeyanee 
of  land  bounded  on  the  bank  of  a  stream,  and  this  decision  is  fol- 
lowed in  Halsey  v.  McCormicky  13  N.  Y.  296 ;  and  see  Ifickerson  v. 
Craw/ordy  16  Me.  245;  Bocktoellv.  Baldwin^  63  HL  19.  In  the  very 
important  case  of  Howard  v.  IngersoUy  13  How.  381,  a  like  view  is 
taken  of  a  boundary  on  a  stream. 

I  do  not  consider  it  important  in  this  case  to  examine  into  the 
nature  of  the  fee  which  is  to  be  vested  in  the  county  when  under  oor 
statute  the  proprietor  of  lands  lays  out  a  town  plat.  That  subject 
lias  been  considered  somewhat  in  Wayne  County  v.  Miller^  31  Mich. 
447,  and  Paul  v.  Detroity  32  id.  108,  but  is  unimportant  to  this  case, 
first,  because  no  platting  is  shown,  and  second,  because,  as  I  think, 
the  terms  of  the  plaintiff's  deed  exclude  the  highway. 

I  think  the  judgment  should  be  reversed,  with  costs,  and  a  new 
trial  ordered. 

Campbell,  Ch.  J.,  and  Qbaybs,  J.,  concurred.  Marston,  J.,  did 
«otrit. 


Jones  y.  Detroit  Chaib  Compakt. 

(SS  Mich.  M.) 

Fixtures — when  stUffeet  to  mortgage, 

of  a  manufactory  put  in  fixed  machinery,  and  afterward  boaght  tbe 
premises  subject  to  a  mortgage  of  the  realty,  including  *'  buildings  to  be 
erected  thereon."  EM,  that  the  machinery  so  put  in  by  them  came  undei  tbe 
lien  of  the  mortgage.* 

FORECLOSIJRK    The  opinion  states  the  facts.    The  platntifl  hid 
judgment  below. 

Oeo.  H,  Lothrop  and  O-.V.  N.  Lothrop  for  complainant.    Mf cbin- 
•ery  necessary  to  the  equipment  and  operation  of  a  fonndry,  miOi 

•  Seo  contra:  GMm  MartU  MVU  Ob.  ▼.  Qidnn^  78  N.  T.  IS. 
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machine-flhop  or  factory,  and  connected  with  its  permanent  motivo 
power,  is  a  fixture.     Voorhis  v.  J^eeman^  2  W.  «fe  S.  116;  I^le  v. 
Pennoek^  id  390;  Christian  v.  Dripps,  28  Penn.  St.  271;   Wadkigh 
T.  Janvrin^  41  N.  H.  503;  Bumside  v.  Ttoitchell^  43  id.  300;  Farrar 
?.  Siaekpoi€j  0  Greenl.  157 ;  Parsons  v.  CopeHand^  38  Me.  537 ;  Tabor 
T.  Robinson^  36  Barb.  483 ;  WaUcer  v.  Shermany  20  Wend.  653  ; 
Sftedeker  v.  Warring^  12  N.  Y.  170 ;    WalmsUy  v.  Jf»7ne,  7  J.  Scott 
(N.  S.),  130 ;  ZongboUom  v.  Berry y  L.  R.  5  Q.  B.  123.    So  is  rolling 
Block.    Pennock  v.  Coe^  23  How.  117;  Minn,  Co.  v.  St,  Paul  Co.y  2 
Wall  609 ;  Pierce  v.  Mnen/y  32  N.  H.  484  ;  lUus  v.  Jfaftec,  26  111. 
257.    And  generally,  where  the  machinery  is  put  in  by  the  owner  of 
the  building)  with  intent  to  jnake  it  a  permanent  part  of  it.     Capen 
r.  Peckham^  35  Conn.  94  ;  Hill  v.  Seuoaldy  53  Penn.  St.  271 ;  Bishop 
▼.  Bishopy  11  N.  Y.  123;  Murdoch  v.  Qiffordy  18  id.  31 ;  Potter  v. 
QromuMy  40  id.  287;    Vowhets  v.  McQinniSy  48  id.  282;  Tlfftv. 
Eartony  53  id.  377  ;   Wood  v.  Mewett,  8  Q.  B.  913 ;   Climie  v.  TTooc^ 
3  L  R.  Exch.  260 ;  4  id.  328.    And  it  is  covered  by  a  mortgage  on 
the  building;  Hoskin  v.  Woodwardy  45  Penn  St.  42;  Potts  v.  N.^J. 
Arms  Co.j  1 7  N.  J.  Eq.  404 ;  Lathrop  v.  BlaJcCy  23  N.  H.  65 ;  Teaff 
y.  Beteittf  1  Ohio  St.  536;  whether  annexed  before  or  after  the  mort- 
gage was  given.    Amer,  Cigar  Co.  v.  Fostery  86  Mich.  368 ;  Elwell 
OL  Fixtures,  282,  and  cases. 

D.  C.  JBMrooh  (on  brief),  for  defendant.  Where  the  building 
and  the  machinery  in  it  are  not  held  by  the  same  title,  the  machinery 
is  not  a  fixture.    Adams  v.  Ze^,  31  Mich.  440. 

Maiiston,  J.  Admitting,  as  claimed  by  defendant,  that  machinery 
put  into  a  building  by  a  tenant  would  not  be  subject  to  or  affected 
by  a  real  estate  mortgage  previously  given  by  the  lessor,  yot  this 
esse  as  it  now  stands  would  not  come  within  that  rule.  The  mort- 
gage  in  question  describes  the  real  estate,  ''  together  with  the  chair 
manufacturing  establishment  and  buildings  for  the  purpose  to  be 
erected  thereon.**  At  the  time  this  mortgage  was  given,  the  erection 
of  buildings  and  putting  machinery  therein  for  such  manufacturing 
purposes  was  contemplated,  and  the  loan  was  made  to  assist  in 
accomplishing  such  purpose.  The  form  of  the  mortgage  shows  that 
the  parties  intended  it  to  cover  the  buildings  afterwards  to  be 
erected  and  the  machinery  that  should  be  placed  therein,  as  such 
machinery  was  necessary  and  essential  to  carry  out  the  primary  and 
leading  purpose  of  a  *'  chair  manufacturing  establishment." 
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This,  howerver,  con  id  not  affect  the  rights  of  lessees  of  the  prem- 
ises, subsequently  placing  machinery  iu  the  buildings  to  enable  them 
to  carry  on  the  chair  manufacturing  business.  Crippen  y.  Morrison^ 
13  Mich.  23. 

In  this  case  the  lessees,  after  putting  in  the  machinery,  purcbaKd 
the  reversion  suijeet  to  the  mortgage.  They  thereby  united  the  title 
to  the  realty  and  fixtures  in  one  and  the  same  person.  Upon  the 
happening  of  this  event  the  Pictures  at  once  became  subject  to  the 
terms  of  the  mortgage,  which  by  its  terms  had  been  made  broad 
enough  to  cover  them.  As  bearing  upon  this  question  see  Culhnck 
V.  SwindeU^  3  L.  R.  £q.  249;  Frankland  et  al.  v.  MouUoHf  5  Wiii  1, 
6  ;  IVeston  v.  Brigga^  16  Vt.  124.  • 

The  decree  was  correct  and  must  be  affirmed  with  ooala 

The  othw  justices  concurred. 


BSBCHSS  V.  PSOPLS. 

(88  Mich.  S80.) 

Municipal  eorparatian — obstrueH^m  to  att^, 

ALeys  are  not  primarily  designed  as  streets,  but  simply  as  a  meaos  ol  VxA 
convenience  to  a  limited  neighborhood*  and  a  roof  twelve  or  fifteen  feel  ow 
and  above  an  alley  is  not  necessarily  an  obstruction. 

CONVICTION  of  obstructing  an  alley.    The  opinion  aUtea  tbs 
facts. 

K  A,  Baker^  for  plaintiff  in  certiorari. 

W.  C,  3Iaybury,  city  attorney,  for  defendant.  Placing  a  roo^ 
timber  above  a  space  in  which  the  public  has  vested  rights  is  aa 
interference  with  its  easement,  even  though  it  does  not  interfere 
with  ordinary  travel.  Bex  v.  Lord  GrosvenoTf  2  Stark.  448 ;  Quem 
v.  Bette,  16  Q.  B.  1022;  Bex  v.  Busselly  6  East,  427 ;  Bavii  v.  Mayer 
14  N.  Y.  624;  Grove  v.  Mrt  Wayne^  46  Ind.  429. 

Campbell,  Ch.  J.  Beecher  was  complained  of  for  *^  obstraoting  and 
encumbering  "  an  alleged  public  alley  in  Detroit  '*  with  oerUun  laifi 
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timberB  placed  above  and  diagonally  across  said  pablio  space,  at  the 
height  of  fifteen  feet  or  thereabouts  above  the  ground  level  of  said 
t])aoe.'' 

The  facts  found  by  the  Recorder's  Court  show  that  Beeoher  owns 
the  land  on  either  side  of  this  space,  from  Woodbridge  street  to 
Detroit  river,  and  is  roofing  it  over  at  a  height  of  about  fifteen  feet. 
The  strip  of  land  in  question  is  sixteen  feet  wide,  and  was  originally 
s  pan  of  the  bed  of  Detroit  river.  While  in  this  condition  of  land 
covered  with  water,  it  was  marked,  in  1831,  on  a  plat  made  by  the 
city,  which  then  owned  the  tract,  in  the  same  manner  as  alleys  were 
generally  marked.  The  space  was  used  by  private  paities)  as  a  pass- 
age for  water-logs  to  furnish  water  to  the  citizens,  aad  the  city  pur- 
chased these  in  1834.  In  1851  the  owners  of  land  adjoining  on  the 
east  (now  owned  by  Beecher)  leased  the  end  next  to  the  river,  and 
pat  in  a  box  drain,  at  the  expense  of  the  eity,  to  drain  Woodbridge 
street  and  a  block  adjoining.  The  same  owners,  under  a  contract 
with  the  city,  the  terms  of  which  are  not  found  in  full,  filled  up  and 
planked  this  e pace  ae  far  as  the  end  of  their  buildings.  The  finding 
concludes  as  follows :  *^  This  space  was  always  considered  and  treated 
by  the  adjoining  owners  as  belonging  to  the  city ; .  it  was  never 
assessed  as  private  property ;  a  public  sewer  was  built  through  it 
about  seven  years  since,  and  no  objection  was  made  to  it  by  the 
adjoining  owners.  When  Woodbridge  street  was  paved,  the  city 
paid  for  the  paving  in  front  of  this  space,  as  being  a  public  alley. 
The  river  front  of  this  space  was  too  narrow  for  large  boats  to  land 
there  and  unload  freight,  but  this  was  occasionally  done  by  small 
sidl  boats  and  scows,  and  goods  and  baggage  were  conveyed  from 
them  over  the  slip  without  any  charge.''  As  to  the  question  of 
obstruction,  the  court  finds :  **  All  the  obstruction,  if  any,  consists  oi 
two  or  three  timbers,  extending  across  said  space  from  one  side  to 
the  other,  about  twelve  or  fifteen  feet  from  the  ground.**  Upon 
this  Beecher  was  adjudged  guilty  of  the  obstruction. 

The  object  of  the  power  granted  to  the  city  to  prevent  obstruc- 
tions to  various  easements  of  a  public  character,  is  not  to  settle  the 
title,  which  cannot  be  tried  by  a  municipal  court  under  city  ordi- 
nances. Horn  V.  People,  26  Mich.  221 ;  Roberta  v.  Highway  Com^r$ 
of  CottreUviUej  25  id.  23. 

Neither  can  any  such  interference  in  a  summary  proceeding  be  had 
except  where  some  way  actually  used  has  been  interrupted  in  its  user 
or  enjoyment.     A  theoretical  easement  not  actually  used  is  not  within 
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the  law.  TiUman  y.  People^  12  Mich.  401 ;  Jackson  v.  Pw^  9 
id.  111. 

In  the  present  ease  the  land  could  not  originally  have  heen  ao 
alley,  beoanse  it  was  covered  by  open  water.  Its  uses  sinoe,  appear 
to  have  been  for  the  passage  under  its  surface  of  drains  and  water 
pipes,  and  as  a  wharf,  or  an  appendage  to  a  wharH  Under  the  facti 
found,  the  use  of  it  as  an  alley  has  been  for  the  convenience  of 
adjoining  property,  and  not  for  any  public  right  of  way.  In  these 
respects  it  comes  within  the  principles  of  Horn  v.  PtopU  and  TiJH' 
man  v.  People  above  cited.  It  can  make  no  difference  that  the  city 
may  possibly  own  the  fee;  neither  can  the  city  try  as  a  violation  of 
an  ordinance  an  invasion  of  its  private  property. 

The  finding,  if  otherwise  correct,  shows  no  obstruction.  Assuming 
that  alleys  may  under  some  circumstances  involve  public  easements 
in  the  nature  of  ways,  yet  their  primary  purpose,  even  then,  u  not 
to  be  substitutes  for  streets,  but  to  serve  as  means  of  accommoda- 
tion to  a  limited  neighborhood  for  chiefly  local  convenience.  Nothing 
can  be  treated  as  a  punishable  obstruction  that  does  not  interfere 
with  its  accustomed  uses.  It  cannot  be  said  that  covering  it  in  hy  a 
roof  is  necessarily  any  obstruction  whatever.  There  arc  many 
arcaded  sidewalks  which  are  a  great  convenience  to  foot  passengers, 
and  it  can  seldom  happen  that  a  roof  twelve  or  fifteen  feet  high,  can 
interfere  seriously  with  any  of  the  ordinary  uses  of  an  alley.  In  the 
present  case  the  coui*t  did  not  find  in  fact  that  there  was  any 
obstruction,  but  decided  it  as  a  question  of  law  —  which  it  is  not  in 
most  cases,  if  at  all.  The  case  of  Regina  v.  Betts^  10  Q.  B.  1028,  if 
directly  in  point ;  see,  also,  Glark  v.  Lake  SL  Glairy  etc.  Ice  Co^  84 
Mich.  608. 

For  these  reasons  the  conviction  must  be  quashed. 

Mabston  and  Gbavbs,  JJ.,  concurred.    Coolbt,  J.,  did  not  ait 
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COTXBT  Y.  ROOXBS. 

(asMidLm) 

AmfifmmiU  fir  hmuifit  nf  wMtan^by  eorporaUon  to  inwlvmU  aioekMd$r. 

An  inaolTent  corporation  may  make  an  assignment  for  the  benefit  of  its  cred- 
iton  to  one  of  its  stockholders,  who  is  insolvent,  and  who  was  the  former 
treasurer,  proyided  it  is  done  in  good  faith;  and  evidence  of  the  motives  ol 
the  directors  on  that  subject  is  admissible. 

TROVER  by  the  assignee  of  the  Habbardston  Lumber  Company^ 
for  assigned  property  attached  by  defendants  as  creditors  of 
that  company.  The  opinion  states  the  facts.  The  plaintiff  had 
judgment  below. 

Wdii  A  MoT8t  and  Mitchd  A  BraU^  for  plaintiffs  in  error.  An 
assignment  of  the  assets  of  a  corporation  for  the  benefit  of  its  cred- 
itors to  its  basiness  manager  leaves  the  control  of  the  property  where 
it  has  been  before,  and  seems  to  be  meant  to  delay  creditors.  Cram 
Y.MUchO^  1  Sandf.  Gh.  255;  Curriey.  Barty  2  id.  356;  Angeil  t. 
RasetUniry^  12  Mich.  253;  Ma}/B  v.  Doane^  11  N.  J.  Eq.  84.  It  is  a 
fraud  npon  the  rights  of  creditors  to  assign  to  a  known  insolvent. 
Cannah  t.  Sedgwick^  I  Barb.  214;  Reed  v.  Emery^  8  Paige,  418. 

LewMd  CkUe  and  ^lanehard  A  BeUy  for  defendant  in  error. 

Mabstoh,  J.  It  must  be  considered  as  settled  by  the  clear  and 
ODdoubted  weight  of  authority,  that  an  insolvent  corporation  has 
the  right  to  make  a  general  assignment  of  its  property  for  the  bene- 
fit of  its  creditors,  unless  prohibited  by  its  charter  or  a  statute  ol 
the  State,  nor  can  such  an  assignment  be  held  void  in  this  State 
becaase  opposed  to  the  policy  of  our  statutes  relating  to  proceed* 
iogs  in  chancery  against  corporations,  or  providing  for  their  volnn« 
tary  disBolntion.  Town  v.  Bank  of  River  Raisin,  2  Doug.  530; 
Biirrill  on  Assignments,  602  et  seq. 

[Omitting  minor  objections.] 

The  validity  of  this  assignment  was  further  questioned  for  the 
Kason  that  the  assignee  was  a  stockholder  and  former  treasurer  of 
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the  company  and  resigned  such  position  for  the  express  purpose  oi 
becoming  assignee,  and  the  further  reason  that  he  was  insolvent. 

We  are  of  opinion  that  neither  of  these  grounds,  nor  both  com- 
bined, would  be  sufficient  to  justify  ub  in  holding  the  assignment 
absolutely  void.     In  Pope  v.  Brandon^  2  Stewart  (Ala.),  401,  it  was 
held  that  the  deed  of  assignment  was  not  void  because  the  trustee 
was  president  of  the  institution  and  executed  the  deed  as  a  grantor. 
There  is  nothing  incompatible  in  Rogers^  position  as  a  stockholder  in 
the  corporation  and  as  an  assignee  for  the  benefit  of  creditora.    It  is 
his  duty  as  assignee  to  proceed  and  dispose  of  the  property  for  the 
benefit  of  the  creditors.     The  stockholders  and  creditors  are  equally 
interested  in  having  the  property  disposed  of  upon  the  best  terms 
and  for  the  largest  amount  of  cash  that  can  be  obtained  therefor;  by 
BO  doing  the  indebtedness  is  extinguished  or  reduced  to  the  benefit 
of  the  corporation,  and  perhaps  may  relieve  the  stockholders  of 
their  individual  liability.     Our  statutes  recognize  the  propriety  of 
the  appointment,  as  receiver  of  an  insolvent  corporation,  of  any  of 
the  directors,  trustees  or  any  other  officers  of  the  corporation.    2 
Comp.  L.,  §  6594.     These  objections  might  well  be  considered  by  the 
jury,  and  might  in  some  cases  have  a  decided  influence  upon  the 
minds  of  the  jurors  in  determining  the  validity  and  bona  fides  of  the 
transaction.     The  court  below  entertaining  this  view,  very  properly 
and    favorably  to  the  defendants,   submitted    these    questious  to 
the  jury. 

It  may  be  manifestly  proper  in  certain  cases,  owing  to  the  peculiar 
nature  of  the  business  carried  on,  that  the  assignment  should  be  made 
to  a  person  conversant  with  such  business  rather  than  to  a  stranger, 
or  one  unfamiliar  with  it;  that  such  a  person  would  possess  advantages 
and  be  likely  to  make  more  out  of  the  property  than  a  stranger,  or 
one  having  no  knowledge  of  such  business,  would  appear  reasonable. 
Nor  does  it  follow,  necessanly,  that  a  person  who  is  insolvent  would 
thereby  be  legally  disqualified  from  accepting  the  position  of  assignee; 
that  fact  might  in  no  way  affect  his  honesty,  business  qualifications 
or  eminent  fitness  in  all  other  respects  for  the  position.  As  already 
said  such  facts  were  proper  for  consideration  by  the  jury,  but  they 
would  not  per  se  render  the  assignment  void. 

It  is  also  alleged  as  error  that  the  court  permitted  evidence  of  the 
f^ood  motives  of  the  directors  in  making  the  assignment  to  be  proven. 
Corporations  act  by  and  through  officers,  and  it  would  seem  clear 
that  creditors  might  have  shown  by  the  directors  that  their  motive 
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and  object  in  making  the  aasignment  was  for  the  exprena  purpoae  of 
delaying  and  defrauding  the  creditors  of  the  corporation  in  the  ool* 
lection  of  their  debts.  The  motive  of  a  person  in  doing  an  «ct,  or 
hi  omitting  the  performance  of  a  dnty,  as  an  officer  of  a  corporation, 
has  been  held  admissible  in  this  State. 

A  careful  examination  of  the  record  fails  to  show  that  any  error 
was  committed  to  the  prejudice  of  the  plaintiffs  in  error,  and  the 
judgment  must  therefore  be  affirmed  with  costs. 

The  other  jssticee  eonoarred. 


QiAiTD  Rapids  and  Ivdiaxa  Railboad  CoiiPAKT  v.  Huhtlst. 

416  Utah.  MS.) 

Q&ffim^^  pamengen^-^reipontilnUty  for  fnauMfodtuf^t  negHfienu  in  eofuttnts- 

turn  of  tehiele. 

If  a  oanier  of  pasMngers  porcbases  his  vehicles  from  reputable  manuf aoturert, 
giving  them  such  eouunination  as  is  practicable  and  usual  among  prudent 
carrien  using  similar  vehicles,  he  is  not  responsible  for  defects  not  discerer^ 
able  on  such  examination,  although  they  might  have  been  discovered  in  the 
manufacturing.    (3ee  note,  p.  824) 

ACTION  for  personal  injariea.    The  opinion  states  the  faots.    The 
plaintiff  had  judgment  below. 

Hugke9y  OBrien  S  Smiley  and  Ni  A.  Earle^  for  plaintiff  in  error, 
A  railway  company  is  not  responsible  for  defects  in  machinery 
obtained  of  reliable  manufacturers,  and  carefully  examined  without 
diwovering  them.  Ardeaco  Oil  Co.  v.  Gilson^  68  Penn.  St.  146; 
IngaOs  v.  JBilU,  9  Mete.  1 ;  lU.  Gen.  Ji.  Jt.  v.  JPhiUips,  49  111.  234  ; 
Steoene  v.  Armstrong^  2  Seld.  485 ;  Fcdnler  v.  Mayar^  46  Penn.  St. 
218 ;  BoeweU  v.  Zairdy  8  Cal.  460. 

thUip  Badgham^  for  defendant  iu  erron 

GAXPBSiXy  Ch.  J.  Snit  was  brought  by  Mrs.  Ilnntley  for  personal 
mjaries  snffered  on  the  5th  day  of  November,  1874.  by  reason  of  an 
aecideat  caused  by  a  passenger  car  being  thrown  from  the  track  an i 
apset.    The  testimony  showed  that  the  mischief  was  caused  by  the 
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breaking  of  an  axle  containing  a  large  flaw,  within  the  wheel  or  near 
its  edge*  Those  witnesses  who  made  any  actual  examination  fomid 
the  flaw  entirely  within  the  axle,  and  covered  by  a  small  thickD<>€8 
of  sound  metal.  The  suit  was  tried  in  April,  1877,  about  two  yean 
and  a-half  after  the  accident.  Mrs.  Huntley  was  injure*!  in  the 
shoulder,  and  claimed  that  the  injury  was  permanent. 

[Omitting  other  points.] 

The  main  question,  however,  relates  to  responsibility  for  the  con- 
dition of  the  axle.  It  was  held  by  the  court  below  that  no  diligenoe 
or  care  in  the  railroad  company  could  exempt  them  from  want  of 
care  in  the  manufacturers  of  the  cars  and  axles. 

This  doctrine  is,  we  think,  entirely  incorrect.  Carriers  of  freight 
are  liable  whether  careful  or  not,  for  any  act  or  damage  not  caused 
by  the  act  of  God  or  of  the  public  enemy.  Their  liability  there- 
fore does  not  arise  from  negligence  or  want  of  care.  It  arises  from 
their  failure  to  make  an  absolutely  safe  carriage  and  delivery,  which 
they  insure  by  their  undertaking.  The  analogies  of  carriers  of 
freight  have  nothing  to  do  with  passenger  carriers.  These  are  liable 
only  when  there  has  been  actual  negligence  of  themselves  or  their 
servants.  If  they  exercise  their  functions  in  the  same  way  with 
prudent  railway  companies  generally,  and  furnish  their  road  and  mi 
It  in  the  customary  manner  which  is  generally  found  and  believed  lo 
bo  safe  and  prudent,  they  do  all  that  is  incumbent  upon  them. 
JUichigan  Central  H.  H,  v.  Coleman^  28  Mich.  440 ;  G.  R,  and  L 
R.  R.  V.  Judaoriy  34  id.  506;  H,  Wayne^  J.  and  S.  R.  K  v.  Oilder- 
iieevCj  38  id.  133;  Michigan  Central  R.  R.  v.  Dolan^  32  id.  510. 
This  general  doctrine  the  court  below  laid  down  very  clearly,  bat 
qualified  it  so  as  to  make  them  absolutely  responsible  for  the  omis- 
sions or  lack  of  skill  or  attention  of  the  manufacturers  from  whom 
they  made  their  purchases  of  stock,  however  high  in  standing  and 
reputation  as  reliable  persons. 

There  is  no  principle  of  law  which  places  such  manufacturers  in 
the  position  of  agents  or  servants  of  their  customers.  The  law  does 
n  ot  contemplate  that  railroad  companies  will  in  general  make  their 
own  cars  or  engines,  and  they  purchase  them  in  the  market,  of  per- 
sons supposed  to  be  competent  dealers,  just  as  they  buy  their  other 
articles.  All  that  they  can  reasonably  be  expected  to  do  :s  to  pnr- 
chase  such  cars  and  other  necessaries  as  they  have  reason  t^y  belie^^ 
will  be  safe  and  proper,  giving  them  such  inspection  as  is  nraal  ati6 
practicable  as  they  buy  them.     When  they  make  such  in  examina- 
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Uon,  and  discover  no  defects,  they  do  all  that  is  pra^icable,  and  it 
is  no  neglect  to  omit  attempting  what  is  impracticable.  They  have 
a  right  to  assume  that  a  dealer  of  good  repute  has  also  used  such 
care  as  was  incumbent  on  him,  and  that  the  articles  purchased  of 
him  which  seem  right  are  right  in  fact.  Any  other  rule  would  make 
them  liable  for  what  is  not  negligence,  and  put  them  practically  on 
ihe  footing  of  insurers.  The  law  has  never  attempted  to  hold  pas- 
senger carriers  for  anything  which  they  could  not  avoid  by  their 
')wa  diligence. 

The  case  of  Hichardaon  v.  Gh'eat  Mistern  Railway  Co.^  L.  R.   1 
C.  P.  Div.  342  (Court  of  Appeals),  is  quite  in  point,  and  establishes 
the  doctrine  as  it  has  been  fixed  by  the  general  understanding  since 
the  carrying  of  passengers  has  been  the  subject  of  legal  discussion. 
That  was  a  passenger  case,  depending  on  the  doctrine  of  negligence 
as  applied  to  defective  trucks.     The  axle  of  a  truck  belonging  to 
another  company,  brought  on  the  line  of  the  respondents  to  be  for- 
warded, was  broken  by  reason  of  a  flaw  which   might  have  been 
discovered  by  a  minute  examination,  but  which  was  not  discovered 
in  fact  by  such  an  examination  as  was  customary  and  reasonably 
practicable.     It  was  held  no  negligence  could  be  imputed  for  not 
making  a  more  minute  examination  than  was  made.     In  that  case 
the  court  also  held  that  it  was  not  within  the  province  of  a  jury  to 
lay  down  rules  after  their  own  opinion,  which  imposed  duties  beyond 
Ihe  usual  practice  of  prudent  railways.     See,  also,  Daniel  v.  Metro- 
pdUan  RaUway  Co.,  L.  R.  6  H.  of  L.  45,  upon  the  right  of  a  rail- 
way company  to  assume  there  is  no  negligence  in  others  over  whom 
they  exercise  no  control. 

The  injustice  and  illegality  of  holding  passenger  carriers  to  any- 
thing like  a  warranty  of  their  carriages  was  very  fully  discussed 
and  asserted  in  Readhead  v.  Midland  Rw.  Co.,  L.  R.  4  Q.  B.  379.  The 
New  York  cases  which  were  relied  on  upon  the  argument  of  the 
present  cause  were  considered  in  the  light  of  a  large  number  of 
decisions,  and  disapproved,  as  we  think,  correctly.  They  entirely 
ignore  the  true  ground  of  responsibility  as  depending  on  the  actual 
negligence  of  the  carrier.  There  is  no  such  thing  as  implied  negli 
gence,  when  there  is  none  in  fact. 

We  think  the  judgment  erroneons,  and  it  most  be  reversed,  t/i' 
costs,  and  a  new  trial  be  granted* 
The  other  justices  concurred. 
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ICora  BY  TBI  RaroBTSR.— Two  propoeiUons  are  well  oetablbhed:  1.  There  can  be  no  4oeM 
that  a  carter  of  paseengen  ie  not  an  insurer  of  the  Nifety  of  hie  vehldee.  MtUr'v,  Phul  B,  <K 
64  Penn.  St  815 ;  i9.  C,^  Am,  Rep.Kl;LaddY.  BrtuffordS.  a).119Maa«.4l9;  A  C90Am.Bep. 
nUMdPiaddm  v,^.  T.  C.S.B.  Cb.,  44  N.  Y.  478 ;  8,  C.  4  Am.  Rep.  705 ;  Btadkeadw.MkUmd 
By.  Cb.,  L.  R.  4  Q.  B.  879.  The  case  of  Alden  ▼.  If.  Y.  C.  R.  B.  Co.,  S6  N.  Y.  102,  is  deoivd  Is  the 
two  latter  caaee,  and  certainly  is  no  longer  law  iu  that  State. 

%.  There  can  also  be  no  doubt  that  the  general  American  doctrine  is  that  a  carrier  of  ptuci^ 
gers  by  railway  is  boand  to  exercise  the  highest  degree  of  care  and  diligence  In  the  oonduaal 
his  basinesa,  and  la  responsible  for  the  smallest  negligence.  Taylor  v.  Grand  Trunk  Rff,  On, 
48  N .  H.  804 ;  iS.  C.  S  Am.  Rep.  SS9.  He  is  boand  to  ase  ^  the  ntmoat  diligenoa  of  Tsry  cisdou 
persons  ;'*  *'  the  greatest  possible  care  and  diligence;"  **  the  mof>t  perfect  care  of  a  osntiom  uA 
pradent  man."  He  is  boand  to  provide  for  safe  conveyance  '*  as  far  as  haman  care  and  fore- 
sight will  go.^^  Chrittie  v.  Origgt^  %  Camp.  79.  He  warrants  that  his  vehicle  U  trtit  tnm  fauiti 
of  constraction,  and  road-wotthy,  **  so  far  as  haman  care  and  foresight  can  provide.**  Amw  ▼. 
Oork^  ete,y  B.  Cb.,  18  Irish  C.  L.  548.  **  The  care  and  drcamspection  to  be  required  Is  the  atmoii 
which  can  be  exercised  nnder  all  the  droamstancea,  short  of  a  warranty  of  the  safety  of  Uw  pA4- 
sengen."  Hatchinson  on  Carriers,  H  601,  506.  He  is  boand  to  **  extreme  cara."  t>heana  A 
Red.  on  Neg.,  S  868. 

To  reconcile  the  two  above  propositions,  it  is  necessary  to  hold  that  the  carrier  of  passeBgcn 
oy  railway  is  responsible  for  a  latent  defect  In  the  vehicle,  which  the  manafactttrer  night  have 
discovered  by  the  application  of  known  tests,  although  not  diaooverable  upon  aoch  ezaminatioo* 
as  are  practicable  by  the  carriers.    IngaUe  v.  BUU^  9  Mete.  1 ;  EBgeman  v.  BtAlroad,  18  N.  T.  I ; 
VraMU  v.  OoekreU,  L.  R.  6  Q.  B.  l^\  Burnt  v.  Ofrk,  ete.,  B.  a>.,  18  Ir.  C.  L.  643;  Qrettw,S§. 
a>.,  8  Ex.  851 ;  iVM  V.  JSV.  Oo.^iF.  A¥.6\9;  MoOuk^y.  Ooldm  OaU,lWJiSLlOi;Fittttmv^ 
itc.,  B.  Co.  V.  Ndton,  51  Ind.  150;  lOinoit  CnU,  B.  B.  Cb.  v.  I^UUpt,  49  HI.  984.    **  Notwithstand- 
ing what  may  be  said  in  some  of  the  caaes,  the  better  opinion  and  the  decided  weight  of  aatbor 
ity  is  in  favor  of  the  position,  that  ao  far  as  the  passenger  is  oonoemed,  the  carrier  lar«spoBflibto 
for  the  negligence  of  the  manofactarer."    Hatchinson  on  Carriers,  |  518.    This  doctrine  doei 
not ''  pat  the  carrier  practically  on  the  footing  of  an  insurer  "  of  the  safety  of  his  vehlde,  as  la 
intimated  in  the  priudpal  case,  bat  simply  makes  him  an  insarer  that  the  mannfactanr  hss  aot 
oeen  negligent.    ''  In  the  ordinary  course  of  things  the  passenger  doea  not  know  whether  the 
carrier  has  himself  manufactured  his  means  of  conveyance  or  has  employed  some  one  else  for  its 
manufacture.    If  the  carrier  haa  contracted  with  aome  one  else,  the  paaaanger  does  not  naaslly 
know  who  that  person  la.  and  in  no  case  has  he  any  share  in  the  aelection.    The  UabDlty  of  the 
manufacturer  must  depend  on  the  terms  of  the  contract  between  him  and  the  carrier,  of  which 
the  passenger  has  no  knowledge  and  over  which  he  can  have  no  control ;  while  the  eanier  eaa 
Introduce  what  stipalations  and  take  what  secarities  he  may  think  proper.    For  the  Inloiy  resale 
Ing  to  the  carrier  himself  by  the  manufacturer's  want  of  care,  the  csnier  haa  a  remedy  agalv^ 
the  manufacturer ;  but  the  passenger  has  no  remedy  against  the  manofactorer  for  damage  ari» 
Ing  from  a  mere  breach  of  contract  with  the  carrier.    LtmgmtUt  v.  BoUiday^  6  Bx.  751.    Unkai, 
therefore,  the  presumed  intention  of  the  parties  be  that  the  passenger  should.  In  the  event  of 
his  being  injured  by  the  breach  of  the  manufacturer's  contract,  of  which  he  has  no  knovledga, 
be  without  remedy,  the  only  way  in  which  effect  can  be  given  to  a  dURuent  Intention  Is  by  sap* 
posing  that  the  carrier  la  to  be  reaponalble  to  the  paaaenger.  and  to  look  for  hia  iAdennlty  ta 
the  person  whom  he  selected  and  whose  breach  of  contract  has  caaaed  the  misdiief  .*'    JVoiieit  t. 
CMtrtU,  L.  R.  5  Q.  B.  184. 

So  far  as  we  know,  the  contrary  doctrine  is  asserted  only  in  the  MJfiilgan  and  Taniwaaaa  caao^ 
and  in  the  BicAardtan,  Bngliah,  case  cited  in  the  principal  caae. 

NcuhviUe^  Uc.y  B,  Ob.  v.  Jonet^  9  Helsk.  97,  was  the  case  of  an  injury  to  *n  eaploye.  Tta 
eonrt,  however,  aald  that  they  oonld  aee  no  diatinction  between  that  and  the  caae  of  a  paaaaaifs^ 
disapproved  the  Hefftman  case,  and  overruled  NashvUU,  eta.^  B.  Co.  v.  BUoUt  1  Cold.  618.  TVy 
said :  "  The  legitimate  obligation  imposed  upon  the  company  by  Its  contract  with  a  paiiawigiT  or 
employe  la,  tliat  ita  engine  and  apparatna  are  then  anitable,  aoffldent,  and  aa  nf*  aa  «bm  aad 
•kill  can  make  them,  and  that  the  company  will  be  responsible  for  any  injory  nyiltlug  tram 
defects  therein,  which  might  have  been  discovered  by  the  company  or  Iu  agents,  by  the  jtryfMi 
care  and  skill  in  the  application  of  the  ordiiutry  and  approved  tnt*.  If  the  defeeiaara  aadk  tiMt 
they  could  not  be  discovered  by  the  company  or  agents  after  a  careful  and  akiUful  appliaitii  ■  at 


APRIL  TERM,  1878.  325 

Qraad  Bapids  and  Indiana  Railroad  Company  y.  Hontley. 


tad  approved  twta,  then  the  oompanf  cannot  be  held  responsible,  althongfa  it  may 
that  the  defects  might  bare  been  discovered  by  the  manafactnrers,  by  applying  the  proper 
We  bold  it  nnreaaonable  to  assume  that  the  company  not  only  contracts  to  be  responsi 
Us  for  Its  own  negligence,  bat  also  for  that  of  the  manaftu^tnrers/*   The  conrt  are  anqnostioT^- 
lUy  la  snor  In  saying  that  the  Btffeman  eu%  ia  generally  denied  tn  the  Amfriffln  States,    ll  it 
SBiyths  AUm  caae  that  la  so  denied. 
Tks  Aetardson  ease  denied  the  anthorlty  of  the  Bsfftman  ease. 

Ovr  sscond  proposition  is  denied  by  the  Michigan  cases  cited  in  the  principal  case.  Thns,  la 
Mkktgm  dm.  JLOb.r,  ObUntan,  88  Mich.  440,  it  was  held  that  a  charge  to  the  jory,  that  carriers 
of  psisenfrers  are  **  legally  bonnd  to  exert  the  ntmost  care  and  skill  in  conveying  their  passen 
ftn  sod  are  responsible  for  the  alightest  negligence  or  want  of  sldllfnlness  either  in  themselves 
ir  their  servants  ;**  that  they  are  **  bonnd  to  the  ntmost  care  and  skill  in  the  performance  of  their 
iitj  ;**  that  the  degree  of  responsibility  to  which  they  are  subjected  is  **  not  ordinary  care  which 
win  Bske  thsm  liable  for  ordinary  neglect,  bnt  extraordinary  care  which  renders  them  liable  for 
■Bfht  aeglect,*^  etc.  Is  too  exactmg  in  its  requirements.  Railroads  are  only  Iield  to  the  duty  of 
bdBg  pmdent  railroad  eompanies  and  to  the  diligence  embraced  by  the  common  rules  of  good 
nflrosd  management 

Tbs  aoddent  in  qneatlon  was  caused  by  the  passenger  attempting  to  board  the  train  from  tha 

rids  opposite  to  the  platform,  and  the  exact  holding  was  that  the  company  were  not  bound  to 

kave  platforms  on  both  sides.    *^  The  law  cannot  reqnire  business  to  be  conducted  upon  any 

mosoal  basis,**  said  the  court.    **  Bveryone  has  a  right  to  expect  that  railroads  will  be  managed 

seoofding  to  the  common  custom,  and  railroad  companies  have  a  right  in  their  turn  to  expect 

eonfoimiiy  to  thia.**    After  quoting  the  language  of  the  charge,  the  court  continued :  **  The 

hBgoi^  used  would  fairly  permit  the  Jury  to  find  any  thing  to  be  negligence  which  could  by 

any  possibility  be  avoided.    But  negligence  Is  neither  more  nor  less  than  a  failure  of  duty.    All 

nibtMd  companies  are  held  to  the  duty  of  being  pmdent  railroad  companies,  and  b)und  to  con 

doct  their  bn^ess  with  such  precantionn  as  prudence  has  usually  found  necessary.    As  comp 

pared  with  the  care  needed  in  business  involving  no  possible  human  risk,  the  care  to  be  used 

ttsj  be  properly  enough  called  extraordinary,  but  as  compared  with  each  other  all  such  com* 

psnies  have  the  ssme  duty.   They  would  be  of  no  sort  of  service  to  the  community  unless  run 

with  regularity  and  promptness.    The  delay  of  a  train  i9  at  all  times  likely  to  derange  the  bjui- 

iieas  and  Imperil  the  safety  of  others.    The  officers  of  every  train  are  as  much  bonnd  to  Ixik  ta 

their  running  time,  for  the  safe^  of  other  trains,  as  fur  the  convenience  of  thot>e  who  maj  be 

so  beard  their  own.    Bach  train  must  be  moved  by  one  responsible  authority,  and  the  course  ot 

boslnsss  must  be  such  as  to  enable  this  authority  to  be  safely  exercised.    Any  instrnction  which 

leaves  ovt  of  sight  the  fact  that  railroads  must  be  conformed  to  system,  and  cannot  be  likened 

to  those  meant  of  transit  In  which  the  buslnesa  of  a  single  vehicle  cannot  endanger  any  other, 

or  whidi  tompeiM  a  departure  from  the  common  rules  of  good  railroad  management,  is  directly 

cakulsted  to  mislead.**    The  other  Michigan  cases  cited  are  cases  of  master  and  servant,  and  are 

not  particularly  in  point 

Mr.  Schonler,  although  vague,  seems  to  lean  to  the  English  doctrine.  Thos,  he  says:  *^  The 
psBsenger  carrier  is  bound  to  have  all  means  and  appliances  reasonably  suitable  to  the  trans* 
portatloo.**  He  says  there  is  no  undertaking  that  the  vehicle  shall  be  free  from  defects  "  sach 
■s  the  ntmoat  skill,  care  and  foresight  could  not  have  detected,**  and  that  the  obligation  is 
(n  provide  **  with  all  the  skill,  diligence  and  foresight  consistent  with  the  nature  aud  extent  of 
the  business.**  **He  cannot  be  blamed  for  an  injury  caused,  without  actual  fault,  by  the  break- 
ing of  an  axle  through  some  latent  defect ;  nor  where  a  switch  breaks  through  some  def  act  that 
the  most  careful  inspection  would  not  have  detected.**  But  Mr.  Schouler  does  not  commit  tilm- 
sdf  on  the  exact  question,  In  the  prindpal  case,  of  a  defect  In  manufacture  discoverable  by  the 
Bse  of  care  on  the  part  of  the  manufhcturer 

In  a  recent  notice  of  88th  Michigan  Reports,  our  excellent  contemporary,  the  3ouL\«m  Law 
JUeint,  says  of  the  prindpal  case  (vol.  6,  p.  687) :  "  The  case  *  *  *  Is  calculated  to  an^st  th*. 
attentloii.  It  denies  two  well-settled  rules  of  American  law  relating  to  the  responsibll'ty  ol 
caitiens  for  Injnxisa  to  passengers.  The  first  is,  that  the  breaking  down  of  the  carrier's  veliide, 
or  the  givtng  way  of  his  road,  is  pHma/aeU  evidence  ot  negligence ;  the  other  is,  that  a  carrier 
of  pssaangfst  Is  boimd  to  more  than  ordinary  care.    On  the  last  point  the  court  cites  diree 

I  and  some  previons  cases  tn  Michigan.    It  is  sufficient  to  say  Uiat  the  law,  at 
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latd  down  by  Lord  MANiiriBLii  and  Lord  BLUiKBOBonoH— and  this  wa»  merelf  8tafe«MMhlaf  > 
«a*.  that  the  carrior  was  bonnd  to  look  oat  for  the  nfety  of  his  pasitenfi^ers  as  fw  as  bamaacus 
\nd  fdre^i^ht  coald  go,  and  that  the  breaking;  down  of  hts  means  of  transportation  was  pHms 
ra:Ui  evidence  of  negligence  on  his  part.  Bat  the  modern  English  jndge*,  with  their  ^lOckets 
full  (»f  railroad  shares,  have  diminished  the  carrier's  llahillty,  even  where  he  drives  his  esiriif^ 
^\  Htivim  at  six  times  the  speed  of  the  old  stagecoach,  to  that  of  ordluarj  care." 

We  qiiiiK  fully  agree  with  this  statement.  Not  only  is  the  principal  ca^e  entirely  inooDfist^.; 
H  :i)  ihe  weight  of  aathorlty,  bat  in  onr  opinion  It  is  entirely  Incumpatible  with  soaiid  primi 
piv  t  To  gauge  the  dnty  of  a  carrier  of  passengers  by  steam  milway  by  the  practice  of  otbcr 
rail  .ruy  <»rrierB  of  common  pradence.  Is  to  adopt  a  very  unsafe  criterion,  for  honuui  ezperieooe 
has  shown  that  railway  companies  of  ordinary  prudence  are  ordinarily  very  tmpradeiit  is  the 
employment  of  machinery  and  appliances.  **The  cnstomary  manner  which  is  geuenllj  foaod 
and  belle\  ed  to  be  safe  and  prndent,*^  frequently  proves  very  disastrous.  It  seems  to  oi  there 
la  no  escape  from  the  reasoning  in  ^)ranel»  v.  OoekrM.  supra.  The  passenger  cannot  look  to  the 
nannf  actnrer ;  the  carrier  can ;  therefore  the  passenger  can  look  to  the  carrier.  Any  other  nilc 
taavea  the  passenger  remediless 


AaBicui/njRAL  Insu&ancb  Go.  t.  Mohtaqux. 

(88Ml0h.lM&) 

Inturanee-^by  htudand  an  \oif^%good» — JoMuMffecfintimrtit. 

A  policy  of  inBurance  taken  by  a  husband  in  good  faith  on  his  wife's  goods  ii 
Toid,  even  though  the  insurer  had  full  knowledge  of  the  true  ownership. 

ACTION  on  insurance  policy.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

B.  TFl  Huston  and  Hatch  di  Gooley^  for  plaintiff  in  error. 

Timothf/  £L  Tarsney^  for  defendant  in  error. 

CooLEY,  J.  The  action  in  this  case  was  upon  a  poUoy  of  innu^ 
ance  issued  to  one  Graves  and  assigned  by  him  after  %  loss  to  Mod* 
tague,  the  plaintiff  below.  The  plaintiff  recovered  judgment  and  the 
case  is  before  us  on  error, 

[Omitting  a  minor  point.] 

A  still  more  palpable  error  was  committed  on  another  branch  ol 
the  case.  A  quantity  of  silverware  was  covered  by  the  policy,  which 
proved  to  belong  not  to  the  insured  but  to  his  wife.  In  respect  to 
this  the  plaintiff  claimed  to  recover  on  a  showing,  that  when  the 
policy  was  drawn,  Graves  disclosed  to  the  agent  the  real  facts.  The 
argument  was  that  as  the  company,  through  its  agent,  had  know! 
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edge  of  all  the  facts,  and  still  granted  the  policy,  the  issuing  of  the 
policy  was  a  waiver  of  all  objection  on  that  score.  This  view  was 
accepted  by  the  court,  and  the  jnry  was  instructed  accordingly.  If 
the  instruction  was  correct,  it  is  manifest  that  any  person  may  obtain 
insurauce  upon  property  without  any  right  in  it  whatsoever;  he  has 
bat  to  disclose  the  facts,  and  the  policy,  though  only  a  wager  policy, 
will  be  as  legal  as  any  other.  But  such  a  doctrine  is  at  war  with  the 
fandamental  principles  of  insurance,  which  require  that  a  person  shall 
have  an  insurable  interest  before  he  can  insure;  a  policy  issued  when 
there  w  no  such  interest  is  void,  and  it  is  immaterial  that  it  is  taken 
ID  good  faith  and  with  full  knowledge.  The  policy  of  the  law  does 
Dot  admit  of  such  insurance,  however  willijig  the  parties  may  be  to 
enter  into  it.  The  doctrine  of  waiver  has  obviously  nothing  to  do 
with  such  a  case.  The  agent  cannot  do  for  the  company  by  waiver 
vhat  the  company  is  powerless  by  express  contract  to  do  for  itself ; 
he  cannot  by  waiver  invest  the  insured  with  an  interest  he  does  not 
own.  There  was  occasion  to  consider  this  question  in  Peoria  M,  and 
F.  Lis,  Co  V.  Hally  12  Mich.  202,  and  it  was  there  held  that  an  insur- 
ance of  partnership  property  by  one  partner  in  his  own  name  could 
not  be  made  to  embrace  the  interest  of  the  other  partner,  notwith- 
standing it  was  written  by  the  agent  with  full  knowledge  of  the  facts. 
The  reason  is  the  one  above  assigned;  it  is  not  competent  to  write 
ttt  insurance  where  an  insurable  interest  is  wanting,  whether  the  facts 
are  known  or  not.  The  difficulty  is  inherent  in  the  case,  and  is 
beyond  the  reach  of  waiver. 

It  is  proper  to  say  in  this  connection  that  under  our  statute  the 
husband  has  no  control  whatever  over  his  wife's  property;  so  that 
the  question  arises  here  precisely  as  it  would  had  the  silver  been 
owned  by  a  stranger. 

A  question  is  made  in  the  record  concerning  the  proof  by  the 
plaintiff  of  the  loss  of  a  library  which  was  covered  by  the  policy 
but  as  this  is  not  likely  to  be  important  on  a  new  trial  we  pass  it  by. 

The  jadgment  must  be  reversed,  with  costs  and  a  new  trial  ordered. 

The  other  justices  concurred. 
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TAVDBBHOBaT  T.  BaOOK. 

<^]flch.6«L> 

Suoutian — eeumpthn — boardtng-hauMkeep&r — reempiKn^ 

Fmnikiire  pnrchaaed  to  carry  on  the  business  of  keeping  a  bouding-bcMiM  ii 
exempt  from  execution  like  other  household  goods,  and  is  not  within  a  statate 
subjecting  to  execution,  on  a  judgment  for  the  purchase-price,  stock  in  Uide 
or  means  of  carrying  on  the  party's  occupation. 

The  right  to  exemption  is  not  waived  by  the  debtor's  failing  to  daim  it  tad 
receipting  to  the  officer  for  the  goods. 

T)  EPLEYIN.    The  opinion  states  it.    The  plaintiff  had  Judgmeiit 


Ibgffortf  Simonds  <b  Fktcher^  for  plaiDtifE. 

FaU(X88  db  GleaaoTiy  for  defendant.  Gbods  bought  to  carry  on  s 
boarding-house  are  liable  under  Comp.  L.,  §  6101,  subd.  8»to  execa- 
tion  for  the  purchase-money.  Weed  v.  Dayton^  40  Conn.  293.  And 
in  any  event,  if  not  claimed  as  exempt,  they  would  be  liable  to 
seizure  and  sale.  0*Don7idl  v.  Segar^  25  Mich.  367.  If  the  debtor 
points  out  his  property  to  an  officer  levying  execution,  he  cannot 
object  to  a  seizure  of  it.  Doraey  v.  lHUSy  4  La.  Ann.  107.  Appraisal 
of  goods  seized  on  execution  may  be  made  at  any  time  before  it  is 
noticed  for  sale.    King  v.  Moorey  10  Mich.  545. 

CooLBY,  J.  The  circuit  judge,  who  tried  this  cause  without  ft 
jury,  found  the  following  facts : 

"  First.  That  on  or  about  the  22d  day  of  December,  1875,  John 
Yanderhorst  and  wife  went  together  to  the  Berkey  &  Gay  Furniture 
Company's  warerooms  to  purchase  some  furniture  with  which  to 
furnish  a  boarding-house. 

^  Second.  That  John  Yanderhorst  and  his  wife  are  Hollanders, 
and  that  John  Yanderhorst  speaks  very  broken  English  and  under, 
stands  it  imperfectly ;  but  his  wife  talks  English  much  more  plainlji 
and  on  this  account  she  transacted  most  of  the  business. 

''Third.  That  John  Yanderhoi*st  purchased,  at  that  time,  the 
goods  in  question  in  this  suit,  agreeing  to  pay  therefor  one  hundred 
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and  forty  ($140.00)  dollars,  one  Moses  May  at  that  time  beooming 
aofBiy  for  sixty  ($60.00)  dollars  of  this  amoant,  which  he  afterwards 
pud. 

"Fourth.  That  after  the  expiration  of  the  time  of  payment,  the 
Berkey  A  Gsy  Furniture  Company  brought  an  action  for  the 
snpaid  balance  against  said  John  Vanderhorst,  before  E.  J.  Shink- 
man,  Esq.,  a  justice  of  the  peace  in  the  city  of  Grand  Rapids,  and 
obtained  judgment  on  the  lOtb  day  of  July,  1876,  for  balance 
onpaid  and  interest:  Damages  $81.63;  costs,  $3.31. 

^  Fifth.  Upon  this  judgment  execution  was  issued  and  placed  in 
the  bands  of  defendant,  Bacon,  who  was  at  the  time,  and  ever  sinee 
has  been,  a  constable  of  Kent  county. 

^  Sixth.  By  virtue  of  this  execution  the  defendant  took  control  of 
the  property  involved  in  this  case,  it  being  the  same  property  bought 
by  Yanderhorst  of  the  Berkey  A  Oay  Furniture  Company,  as  above 
mentioDed,  but  caused  no  appraisal  of  it  to  be  made  at  that  time  or 
at  any  time  afterwards;  nor  any  removal  of  the  property  from  Van- 
derhorst's  house  at  that  time  because  of  facts  hereinafter  found. 

*^  Seventh.  At  the  time  Bacon  so  took  possession  of  the  property, 
Vanderhorst's  wife  said  to  the  defendant  that  said  Moses  May  was 
absent  from  home  and  that  as  soon  as  he  returned  he  would  pay  the 
judgment.  Defendant  referred  her  to  the  Berkey  A  Gay  Farnitare 
Cumpaoy,  and  she  and  her  husband  went  to  the  office  of  the  com* 
pany,  and  Mrs.  Yanderhorst  then  and  there,  in  the  presence  of  her 
husband  and  with  his  knowledge  and  without  his  objection,  agreed 
that  she  would  execute  a  regular  receipt  for  the  property,  which,  she 
afterwards  did,  as  stated  in  the  next  succeeding  paragraph  of  this 
finding. 

'*  Eighth.  That  thereupon  defendant  went  back  to  the  house  and 
obtained  a  receipt  of  said  plaintiff's  wife.  [This  receipt  was  the 
n<aal  receipt  taken  by  officers  for  property  levied  upon,  and  in  it  the 
receiptor  promised  to  deliver  the  property  to  the  officer  on  the  fifteenth 
day  of  August  following,  or  to  pay  the  judgment.  ] 

^  Ninth.  Upon  said  May's  return  he  refused  to  pay  for  said  goods, 
and  thereupon,  to  wit,  on  the  24th  day  of  August,  1876,  defendant 
went  and  asked  for  the  goods  in  question  upon  said  execution,  and 
Mrs.  Yanderhorst  pointed  them  all  out  to  the  defendant  as  agreed, 
and  made  no  objection  to  defendant's  taking  them. 

''  Tenth.  That  this  was  in  the  afternoon,  and  defendant  took  poa- 
wssion  of  said  goods,  loaded  them  upon  a  wagon  and  started  with 
Vol.  XXXI  — 42 
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them  to  Berkey  Ss  Gay's  warerooma  for  safe-keeping,  bat  while 
moving  them  and  when  about  one  and  one-qaarter  miles  from  pliin- 
tiff's  house  he  was  served  with  the  writ  in  the  oause. 

**  Eleventh.  No  objection  was  made  to  defendant's  taking  slid 
goods  or  had  been  at  any  time  before  the  commencement  of  '.h\3 
action,  and  no  Remand  of  the  goods  or  for  their  retnm  was  made 
befoie  the  service  of  the  writ,  bnt  Yanderhorst  was  not  at  hb  house 
at  the  time  of  removal  of  said  goods. 

"  Twelfth,  Soon  after  these  goods  were  purchased  by  Vanderhoret 
he  quit  keeping  boarding-house.  The  goods  in  question  in  this  case 
were  worth  about  the  sum  of  one  hundred  and  forty  dollars,  and  con- 
stituted all  the  furniture  owned  by  Yanderhorst  at  the  time  save  one 
stove  and  other  household  furniture  not  exceeding  in  yalae  the  snm 
of  twenty-five  dollars.  And  that  Yanderhorst  was  a  householder  at 
the  time  the  levy  was  made  and  this  suit  commenced. 

^'  I  also  further  find  as  a  matter  of  law  that  plaintiff  is  entitled  tc 
recover  all  of  the  goods  in  question,  together  with  six  cents  damages 
and  the  costs  of  both  courts." 

It  is  objected  to  this  conclusion : 

1st.  That  the  goods  were  purchased,  not  as  household  goods  bat 
to  carry  on  a  business  of  profit,  and  therefore  are  to  be  considereo 
stock  in  trade,  or  the  means  of  carrying  on  the  party's  occupation. 
If  so,  they  are  not,  under  the  statute,  exempt  from  an  execution  on 
a  judgment  for  the  purchase-price.     Comp.  L.,  §§  6101,  6131.    But 
we  doubt  if  these  articles  could  at  any  time  have  been  considered 
anything  else  than  household  furniture.     A  boarding-housekeeper 
must  be  entitled  to  the  same  exemption  of  household  furniture  with 
any  other  person,  and  the  finding  shows  that  at  no  time  did  the 
plaintiff  have  more  than  was  exempt.    And  when  the  Jevy  was  made 
he  was  not  engaged  in  the  business  for  which  the  famitnre  m$ 
purchased. 

2d.  It  is  said  the  plaintiff  did  not  claim  the  property  as  exempt 
when  the  levy  was  made  upon  it.  But  this  was  not  necessary.  The 
statute  exempts  to  a  householder  his  furniture  to  the  ralne  of  $250. 
and  it  requires  the  officer,  when  he  makes  a  levy,  to  proceed  to  hav« 
it  appraised  and  set  out  to  the  debtor.  Comp.  L.,  §  6102  «f  tsf 
The  statute  is  all  the  notification  the  ofilcer  needs. 

9d.  It  is  claimed  that  the  acts  of  the  plaintiff  and  his  wife  wen 
equivalent  to  a  waiver  of  the  exemption  and  to  a  tnming  oat  of  tbs 
projK3rty  on  the  execution.     We  do  not  think  so.    The  wife  gare  a 
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receipt  for  the  property  to  save  its  being  taken  away  while  she  made 
an  effort  to  pay  the  judgment;  but  failing  in  this,  she  yielded  pos- 
session to  the  constable.  But  this  was  only  yielding  to  a  foroe  which 
ibe  oould  not  resist;  it  was  not  a  surrender  of  any  right. 

[Omitting  an  unimportant  consideration.] 

We  are  constrained  to  think  the  conclusion  of  the  circuit  judge 
was  correct,  and  that  as  the  officer  was  abusing  his  authority,  no 
demand  was  necessary  before  bringing  suit.  The  judgment  must  be 
tffirmed,  with  costs.. 

The  other  justices  concurred. 


Pboplb  v.  Wbioht. 

(88  Mich.  744.) 

Orimnal  law — coercion  of  wife — pmwnpUinL 

Wben  a  wife  choked  a  man  and  told  him  to  keep  still,  while  her  husband  picked 
kb  pockets,  a  Jury  was  justified  in  finding  that  she  was  not  acting  undei 
ooocion,  but  mdependently. 

nONVICTION  of  robbery.     The  opinion  states  the  facts. 

J.  Logan  Chipman^  for  plaintiffs  in  error.  It  is  conclusively  pre- 
sumed that  a  wife,  helping  her  husband  in  a  crime,  for  his  benefit 
and  in  his  presence,  acts  under  his  coercion.  State  v.  PoUer^  42 
Vt.  405. 

OOo  Kirchner^  Attomey*6eneraI,  for  the  people. 

Mabstok,  J.  An  information  charging  respondents  and  one 
William  H.  Prinz  with  robbery,  was  filed  in  the  Recorder's  Court  of 
the  city  of  Detroit. 

(Omitting  a  minor  point] 

The  respondents  are  husband  and  wife,  and  it  is  insisted  the  court 
should  have  instructed  the  jury,  that  under  the  evidence  the  law 
eonekuively  presumed  the  wife  was  acting  under  the  coercion  of  her 
hnsband. 

Upon  thb  subject  the  court  charged:  '*  In  regard  to  Mrs.  Wright. 
the  general  presumption  of  law  is,  that  the  wife  is  acting  under  the 
eoercion  of  her  husband.    Of  course  she  is  not  to  be  found  guilty 
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ordinarily,  bat  you  have  a  right  to  coD»ider  all  the  circumstances,  and 
if  fi-om  all  the  circumstances  you  are  satbfied  she  was  not  under  the 
coercion  of  her  husband,  but  acted  voluntarily,  she  is  as  gailty  as  he," 

The  charge  as  given  was  in  my  opinion  correct.  The  offetde 
charged  was  robbery,  a  felonious  taking  of  the  property  of  another 
by  force.  The  evidence  given  on  the  trial  tended  to  show  that  in 
the  comrabsion  of  the  offense,  Nellie  Wright,  the  wife,  '^  took  hold 
of  his  (Kent's)  throat  and  told  him  to  keep  still,''  while  her  hosband 
and  Prinz  put  their  hands  in  his  pockets  and  took  what  money  he 
had.  Under  such  circamstances  the  jury  would  be  justified  in  find- 
ing that  she  was  not  acting  under  the  coercion  of  her  husband,  but 
that  she  was  an  active  participant,  if  not  the  most  active,  in  the 
commission  of  the  offense  charged,  1  Russ.  on  Crimes,  22;  A  GreoiL 
Ev.  §  7;  Roscoe's  Cr.  Ev.  p.  911. 

In  my  opinion  the  exceptions  were  not  well  taken,  and  the  Record- 
er's Court  should  be  advised  to  proceed  to  judgment. 

The  other  justices  concurred. 


McBwAN  y.  ZlMHBB. 
(88  MidL  76B.) 

Judgment — action  on  fcrtign  ^JuritdkHam 

A  Judgment  of  a  Canadian  court  on  personal  service  of  process  in  MteWgia, 
where  the  defendant  did  not  appear  or  recognize  the  Jurisdiction,  wfll  not 
support  an  action  in  Michigan,  although  the  laws  of  Canada  provide  for  such 
a  service. 

ACTION  on  a  judgment.    The  opinion  states  the  facts.    The 
defendant  had  judgment  below. 

£^,  JS,  Kane^  for  plaintiff  in  error.  International  comity  binds 
courts  in  the  United  States  to  recognize  and  enforce  the  judgments 
of  the  Canadian  courts.  Kennedy  v.  Earl^  2  Swanst.  326 ;  Bam^fBt 
V.  Rawson^  Cases  Temp.,  Hardw.  89;  Roach  v.  Ghrwm^  1  Vea.  Sr. 
157;  Henderson  v.  Henderson^  6  Q.'B.  288;  Ferguson  v.  Mahom^  11 
Ad.  Sd  Ell.  179;  Scott  v.  IHlkingUm,  2  B.  d;  S.  11,  41 ;  imrlsT. 
Castrique,  8  C.  B.  (N.  S.)  405;  Story's  ConiL  Laws,  §§  603,  608;  S 
Kent's  Com.  121 ;   Gummings  v.  Banka^  2  Barb.  605;  Jfbisro#  ▼» 
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DcngloBy  4  Sandf.  Ch.  181 ;  Bank  v.  Hdrdingy  5  Ohio,  545  CBanhm 
V,  Goddardj  54  Me*  88 ;  65  id.  391 ;  Measeir  v.  Amen/y  1  Yeatea 
(Pa.),  54I4  1  Am.  Dec  816 ;  Rtxpefje  v.  Emeryy  2  Dal.  233;  Barrouf 
T.  We^y  28  Pick.  272 ;  Lazier  v.  Westcotty  26  N.  Y.  150.  A  foreign 
jndgraent  is  prima  fade  evidence  of  indebtedness  ander  the  oom* 
moc  oonnta.  8. Com.  Dig.,  Debt  (A  2);  BartkU  v.  Knight^  1  Mass. 
105;  2  Am.  Deo.  86 ;  PhiUips  v.  Ilunter,  2  H.  Bl.  410 ;  OaibretUh  t. 
XeviOe,  5  East,  475,  note ;  ITaU  v.  Odber^  1 1  id.  128 ;  Tbylor  t.  -Bry- 
"^j  8  Johns.  178;  JPawling  y.  Bird^B  JSbrs.,  18  id.  206. 

RrenUe  di  JPbXy  for  defendants  in  error. 

CooLBT,  J.  This  was  an  action  upon  a  judgment  purporting  to  hare 
been  rendered  by  the  Oonnty  Ck>nrt  of  county  Essex,  in  the  province 
ef  Ontario,  Dominion  of  Canada,  in  favor  of  McEwan  against  Zimmer. 
The  only  question  which  the  record  presents  is  one  of  jurisdiction 
m  the  County  Court  of  Essex  to  render  the  judgment,  and  this  arises 
upon  the  service  which  was  made  on  the  defendant.  Zimmer,  it 
appears,  was  proceeded  against  as  a  non-resident  under  certain  pro- 
visions of  the  statutes  known  as  the  Consolidated  Statutes  of  Upper 
Canada,  of  which  the  sections  which  bear  upon  the  case  are  the 
following: 

'^43.  In  case  any  defendant,  being  a  British  subject,  is  residing 
out  of  Upper  Canada,  the  plaintiff  may  issue  a  writ  of  summons  in 
the  form  (A)  No.  8,  which  writ  shall  bear  the  indorsement  contained 
in  the  said  form,  purporting  that  such  writ  is  for  service  out  of 
Upper  Canada,  and  the  time  for  appearance  by  the  defendant  shall 
he  resrulated  by  the  distance  from  Upper  Canada  of  the  place  where 
the  defendant  is  residing,  having  due  regard  to  the  means  of,  and  the 
necessary  time  for,  postal  or  other  communication.  (1 9  V.,  ch.  43,  §  35.) 

'^44.  Upon  the  court  or  judge  being  satisfied  that  there  is  a  cause 
of  action  which  arose  in  Upper  Canada,  or  in  respect  of  the  breach 
of  a  contract  made  therein,  and  that  the  writ  has  been  personally 
served  upon  the  defendant,  or  that  reasonable  efforts  have  been  made 
to  effect  personal  service  thereof  upon  the  defendant,  and  that  it 
came  to  his  knowledge,  and  either  that  the  defendant  willfully 
negleets  to  appear  to  such  writ,  or  that  he  is  living  out  of  Upper 
Canada,  in  order  to  defeat  or  delay  his  creditors,  such  court  or  judge 
may,  from  time  to  time,  direct  that  the  plaintiff  shall  be  at  liberty 
to  prooeed  in  the  action  in  such  manner,  and  subject  to  such  oon- 
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ditions  ^s  to  suoh  coart  or  judge  (having  reg^ard  to  the  time  allowed 
to  the  defendant  to  appear  being  reasonable,  and  to  the  other  ci^ 
cumstances  of  the  case)  may  seem  fit;  bnt  the  plaintiff,  before 
obtaining  judgment,  shall  prove  the  amount  of  the  debt  or  damagci 
claimed  by  him  in  such  action,  either  before  a  jury  on  an  assessment 
in  the  usual  mode,  or  by  reference  in  the  manner  hereinafter  provided, 
according  to  the  nature  of  the  case,  as  such  court  or  judge  may 
direct.     (19  V.,  ch.  43,  §  36.) 

*^  45.  In  any  action  against  a  person  residing  out  of  Upper  Canada 
and  not  being  a  British  subject,  the  like  proceedings  may  be  taken  as 
against  a  British  subject  resident  out  of  Upper  Canada,  except  that 
the  plaintiff  shall,  instead  of  the  summons  mentioned  in  the  forty- 
third  section,  issue  a  writ  of  summons  according  to  the  form  (A) 
No.  4,  and  shall,  in  manner  aforesaid,  serve  a  notice  of  such  last- 
mentioned  writ  upon  tne  defendant,  which  notice  shall  be  in  the 
form  also  contained  in  the  said  form  No.  4 ;  and  such  service  or 
reasonable  efforts  to  effect  the  same,  shall  be  of  the  same  force  and 
effect  as  the  service  or  reasonable  efforts  to  effect  the  service  of  a  writ 
of  summons  in  any  action  against  a  British  subject  resident  abroad, 
and  by  leave  of  the  court  or  a  judge,  upon  their  or  his  being  satia* 
fied  by  affidavit  as  aforesaid,  the  like  proceedings  may  be  had  and 
taken  thereupon."     (19  V.,  ch.  43,  §  36.) 

Zimmer,  it  was  conceded,  was  not  a  British  subject,  and  the  record 
of  the  judgment  in  the  County  Court  shows  that  the  only  service 
made  upon  him  was  made  at  the  city  of  Detroit  in  this  State.  It 
also  shows  that  he  did  not  in  any  manner  respond  to  the  service,  and 
that  judgment  was  taken  against  him  by  default.  No  property 
appears  to  have  been  attached  in  the  province,  and  no  jurisdiction 
to  render  the  judgment  is  claimed  unless  the  service  in  Detroit  con- 
ferred it.  The  only  question  the  record  presents  may  therefore  be 
stated  as  follows:  Whether  it  is  competent  for  a  foreign  court  to 
make  service  of  its  process  in  this  State,  and  on  the  authority  of  such 
service  to  proceed  to  judgment  against  a  party  who  refuses  to  reo<^ 
nize  the  jurisdiction? 

We  had  not  supposed,  until  this  suit  was  brought  to  oar  attentioii, 
that  such  a  jurisdiction  could  seriously  be  contended  fon  He  rule 
laid  down  by  Judge  Story,  in  his  Conflict  of  Laws,  has  been  sup- 
posed to  be  of  universal  acceptance,  that  **  no  sovereignty  oao  extend 
its  process  beyond  its  own  territorial  limits,  to  subject  either  persons 
or  property  to  its  judicial  decisions.     Every  exertion  of  authority 
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of  this  sort  beyond  this  limit  is  a  mere  nullity^  and  incapable  of 
binding  such  persons  or  property  in  any  other  tribunals.''  Confi.  of 
Lavs,  §  639.  Mr.  Wharton  repeats  this  rule  as  one  not  questioned. 
Confl.  of  Laws,  §  7 1 2.  And  it  is  believed  to  have  been  recognized 
Id  every  case  arising  in  the  courts  of  this  country  in  which  the  exact 
point  has  been  presented.  If  any  case  is  an  exception,  it  has  escaped 
oar  attention. 

It  is  urged,  however,  that  the  rule  in  Great  Britain  and  the  British 
provinces  is  otherwise,  and  that  comity  requires  that  we  recognize 
and  accept  the  rule  of  jurisdiction  that  prevails  where  the  judgment 
wu  rendered.  The  obligations  of  international  comity,  we  trust, 
will  never  be  questioned  in  this  State,  especially  when  they  are 
invoked  in  behalf  of  our  neighbors  of  the  Dominion,  with  whom  our 
relations  are  so  intimate,  and  it  may  be  added,  so  friendly  and 
cordial.  We  should  certainly  never  have  the  assurance  to  demand 
from  them  more  than  we  would  freely  and  voluntarily  concede  to 
tfaeoL  True  comity  is  equality;  we  should  demand  nothing  more 
and  concede  nothing  less. 

The  English  decisions  having  direct  bearing  on  the  question  are 
not  very  numerous,     Douglas  v.  Forrest,  4  Bing.  686,  was  an  action 
in  England  upon  a  Scotch  judgment,   obtained  without   personal 
service,  and  after  notice  to  the  defendant  by  the  process  called 
^homing,''  which  may  or  may  not  have  ever  come  to  his  'knowledge. 
The  validity  of  the  judgment  was  recognized,  and  the  action  sus- 
tained.    But  an  Inspection  of  the  case  and  a  reading  of  the  opinion 
of  Chief  Justice  Best  will  disclose  the  fact  that  the  rule  as  laid  down 
by  Mr.  Justice  Stort  in  his  treatise  on  the  Conflict  of  Laws  is  in  no 
manner  assailed  or  questioned.     The  defendant  was  executor  of  a 
Scotch  estate,  and  it  was  in  that  capacity  that  he  was  sued ;  and  the 
jarisdlctlon  was  supported  on  the  express  ground  that  the  estate  was 
vrithin  the  jurisdiction  of  the  Scotch  court,  and  that  the  defendant 
himself  owed  allegiance  to  that  country.     "  To  be  sure,**  says  the 
chief  justice,  *Mf  attachments  issued  against  persons  who  never  were 
within  the  jurisdiction  of  the  court  issuing  them,  could  be  sup- 
ported and  enforced  in  the  country  in  which  the  person  attached 
resided,  the  legislature  of  any  country  might  authorize  their  courts 
to  decide  on  the  rights  of  parties  who  owed  no  allegiance  to  the 
government  of  such  country,  and  were  under  no  obligation  to  attend 
its  ootirtA,  or  obey  its  laws.    We  confine  our  judgment  to  a  case 
where  the  party  owed  allegiance  to  the  country  in  which  the  judg 
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ment  was  eo  gireD  against  bim,  from  being  born  in  it,  and  by  the 
laws  of  wbicb  country  his  property  was,  at  the  time  those  jadgmenU 
were  given,  protected.  The  ^ebts  were  contracted  in  the  country  in 
which  the  jjadgments  were  given,  whilst  the  debtor  resided  in  it.'^ 

In  JBecquet  v.  MacCarthy^  2  B.  &  Ad.  961,  the  judgment  in  qnes- 
tion  was  rendered  in  one  of  the  British  colonies,  and  by  the  law  of 
the  colony  if  the  defendant  was  absent  and  could  not  be  penonally 
served,  the  service  was  permitted  to  be  made  on  the  King's  attorney- 
general  for  the  colony.  It  was  so  made  in  that  case  — the  defendanr, 
who  was  an  official  lately  domiciled  in  the  colony,  being  then  absent 
The  substituted  service  was  sustained  as  sufficient.  It  was  made 
within  the  jurisdiction  of  the  court,  and  the  case  is  therefore  not 
analogous  to  the  present,  and  we  have  no  occasion  either  to  approve 
or  question  it.  Our  laws  provide  in  some  cases  for  a  substitute  for 
personal  service,  where  the  party  is  within  the  jurisdiction  or  only 
temporarily  absent;  and  where  the  substitute  is  such  as  with  rea- 
sonable certainty  will  bring  the  proceeding  to  the  knowledge  of 
the  respondent,  it  is  perhaps  competent  to  give  to  such  service  the 
full  effect  of  that  made  upon  a  person.  But  no  such  question  is  now 
before  us. 

In  Bank  of  Australasia  v.  Ntaa^  16  Q.  B.  717,  the  defendant^  who 
was  a  stockholder  in  a  joint-stock  company  m  New  South  Wales,  was 
sued  in  England  on  a  liability  as  such  stockholder  which  it  was 
claimed  was  established  by  a  judgment  against  the  chairman  of  the 
company  in  New  South  Wales,  under  a  statute  which  permitted  the 
chairman  to  be  sued  as  representative  of  the  company.     The  statute 
was  sustained  and  the  action  was  supported.     Lord  Cahpbbll  in  his 
opinion  declares  that  the  statute  was  passed  for  the  benefit  of  the 
company,  and  that  there  was  nothing  at  all  repugnant  to  the  law  of 
England,  or  to  the  principles  of  natural  justice,  in  enacting  that 
actions  upon  contracts  made  by  the  company,  instead  of  being 
brought  individually  against  all  the  stockholders,  should  be  brought 
against  the  chairman  whom  they  had  appointed  to  represent  them. 
1'he  case  is  treated  as  one  in  which  the  parties,  by  accepting  the  bene- 
fits  of  a  statute,  had  consented  to  certain  forms  of  procedure  for 
which  it  provided. 

A  case  more  important  to  the  present  discussion  is  that  of 
Schibshy  v.  Westenholz^  L.  R.  6  Q.  B.  1 55.  The  action  in  that  case 
was  upon  a  French  judgment,  obtained  without  personal  service  of 
process,  under  a  statute  not  differing  essentially  from  the  atatnte  of 
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Upper  Canada  which  is  supposed  to  sustain  the  judgment  now  in 
qnesdon.  The  only  difference  of  moment  between  that  case  and  the 
present  is,  that  there  the  contract  on  which  the  French  court  gave 
jadgment  was  an  English  contract,  while  in  this  ease  the  judgment 
was  given  for  services  performed  by  the  plaintiff  in  Canada,  and  pos- 
iihly  it  may  be  claimed  that  the  implied  contract  to  pay  for  these 
Fenrices  was  a  Canada  contract,  though  the  defendant  was  not  in 
Canada  at  the  time.  Whether  this  difference  has  any  legal  signifi- 
cance will  be  considered  further  on.  Putting  this  circumstance  aside, 
the  two  cases  are  strictly  analogous,  and  it  is  fortunate  that  in  pass- 
ing upon  the  force  that  should  be  given  to  a  Canadian  judgment 
nnder  the  circumstances  we  are  afforded  the  light  of  a  decision  by 
one  of  the  courts  at  Westminster  on  the  very  point  in  dispute. 

It  should  be  stated  here  that  the  statute  of  Upper  Canada  was  a 
•nbstantial  reproduction  in  that  province  of  the  provisions  of  the 
English  common-law  procedure  act  (1852),  which  in  terms  permit 
jadgment  to  be  taken  against  persons  out  of  the  realm  on  a  service 
of  process  made  abroad.     The  case  was  therefore  one  in  which  it 
might  be  urged  with  great  force,  that  comity  required  that  the  courts 
in  England  should  recognize  the  validity  of  judgments  obtained  in 
France,  upon  a  service  precisely  analogous  to  that  which  the  English 
statute  made  sufficient  to   support   a  judgment   in  that  country. 
Blacblbubn,  J.,  in  delivering  the  opinion  of  the   court,  declared 
as  the  true  principle  on  which  the  judgments  of  foreign  tribunals 
are  enforced  in  England,  that  stated  by  Parke,  B.,  in  Hussell  v. 
Bmythj  9  M.  A;  W.  819,  and  repeated  in    Williams  v.  Jones,  13 
id.  633,  that  the  judgment  of  a  court  of  competent  jurisdiction  over 
the  defendant  imposes  a  duty  or  obligation  on  the  defendant  to  pay 
the  sum  for  which  judgment  is  given,  which  the  courts  of  England 
are  bound  to  enforce,  and  that  consequently  anything  which  nega- 
tives that  duty,  or  forms  a  legal  excuse  for  not  performing  it,  is  a 
defense  to  the  action,  and  proceeded  to  say:  "  We  were  much  pressed 
on  the  argument  with  the  fact  that  the  British  legislature  has,  by  the 
common-law  procedure  act  (1852)  conferred  on  our  courts  a  power  of 
tnmmoning  foreigners,  under  certain  circumstances,  to  appear,  and 
in  case  they  do  not,  giving  judgment  against  them  by  default.     It 
was  this  consideration  principally  which  induced  me  at  the  triiil  '  * 
entertain  the  opinion  which  I  then  expressed  and  have  since  changed. 
And  we  think  that  if  the  principle  on  which  foi^ign  judgments  were 
enforced  was  that  which  is  loosely  called  *  comity,'  we  could  nardly 
Vol.  XXXI  —  43 
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decline  to  enforce  a  foreign  judgment  given  in  France  against  a  reri* 
dent  in  Great  Britian  under  circumstances  hardly,  if  at  all,  di^tia- 
guishable  from  those  under  which  we,  miUatU  miUandiSj  might  give 
jndgment  against  a  resident  in  France;  but  it  is  quite  different  if  the 
principle  be  that  which  we  have  just  laid  down.     Should  a  foreijjntr 
be  sued  under  the  provisions  of  the  statute  referred  to,  and  then 
come  to  the  courts  of  this  country  and  desire  to  be  discharged,  the 
only  question  which  our  courts  could  entertain  would  be  whether  the 
acts  of  the  British  legislature,  rightly  construed,  gave  us  jurisdiciioD 
over  this  foreigner;  for  we  must  obey  them.     But  if,  judgment  bebg 
given  against  him  in  our  courts,  an  action  were  brought  upon  it  in 
the  courts  of  the  United  States  (where  the  law  as  to  the  enforcing 
foreign  judgments  is  the  same  as  our  own),  a  further  question  would 
be  open,  viz.,  not  only  whether  the  British  legislature  had  given  the 
English  courts  jurisdiction  over  the  defendant,  but  whether  he  was 
under  any  obligation  which  the  American  courts  could  recognize  t<> 
submit  to  the  jurisdiction  thus  created."    And  further  on  he  says 
that  the  real  question  which  the  court  of  the  United  States  must  pa^< 
upon  in  the  supposed  case  would  be  this:  Can  the  island  cf  Great 
Britain  pass  a  law  to  bind  the  whole  world  ?  —  a  question  which  he 
ventures  to  answer  without  hesitation  in  the  negative. 

But  for  a  single  remark  in  this  opinion  by  Mr.  Justice  Blackbchjc 
it  should,  as  it  seems  to  us,  be  accepted  on  all  sides  as  covering  com- 
pletely the  present  case.     The  remark  referred  to  is  in  the  nature  of 
a  suggestion,  that  if  at  the  time  when  the  obligation  was  contracted 
the  defendants  were  within  the  foreign  country,  but  left  it  before  the 
suit  was  instituted,  perhaps  the  laws  of  the  foreign  country  ought  to 
bind  them.     The  remark  was  not  relevant  to  any  facts  then  before 
the  court,  nor  in  our  opinion,  does  the  present  case  require  us  to 
consider  how  far  the  suggestion  has  force.     This  defendant  was  not 
in  Canada  when  the  demand  accrued,  and  in  no  manner  has  he  sub- 
mitted himself  to  its  laws  unless  he  can  be  said  to  have  done  so  io 
employing  the  services  of  the  plaintiff  in  that  country.     If  we  might 
assume,  which  we  cannot  under  the  circumstances,  that  the  8npp05ed 
contract  was  a  Canada  contract,  it  is  not  by  any  means  clear  to  our 
minds  that  the  fact  should  affect  the  decision.    If  the  obligation  on 
the  courts  of  one  country  to  enforce  the  judgments  of  another  be 
grounded  in  comity,  it  ought  to  appear  that  under  correspcoding 
oixcumstances  it  would  be  expected  in  this  State  that  the  comrts  of 
Canada  would  enforce  a  judgment  ^ven  in  Michigan  on  a  Michigao 
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coniract)  against  a  resident  in  Canada  who  was  neyer  served  with 

process  except  in  the  Dominion.     So  far  is  it  from  being  the  faot 

that  sach  an  expectation  would  exist,  that  the  courts  of  this  State 

are  not  permitted  by  virtue  of  any  statute,  or  of  any  principles 

supposed  to  be  derived  from  the  common  law,  to  render  any  such 

judgment;  and  should  it  by  inadvertence  or  by  mistake  of  law  be 

entered  up  by  any  court  of  this  State,  any  other  court,  and  indeed 

the  party  defendant  himself,  might  treat  it,  so  far  as  it  assumed  to 

establish  a  personal  demand  against  him,  as  an  absolute  nullity.     No 

better  illustration  of  the  views  held  by  our  own  courts  upon  this  subject 

can  be  instanced  than  the  case  of  foreclosure  suits  in  equity  against 

b^n-resident  mortgagors,  where,  although  the  case  may  proceed  to 

decree  on  notice  made  by  publication  or  personally  served  in  a 

loreign  jurisdiction,  yet  the  notice  is  never  accepted  as  the  full  sub- 

«itute  for  service  of  process  within  the  State,  and  though  the  case 

goes  to  a  decree  for  the  sale  of  the  land,  a  personal  decree  against 

the  party  liable  for  the  mortgage  debt  is  never  permitted  to  be  taken 

ipon  such  notice.     Xat/rence  v.  FeUowSy  Walk.  Ch.  468;   0uthv)it6 

^.Porter,  13  Mich.  533;  7)/ler  v.  Featt,  30  id.  63.     We  may  then 

dismiss  comity  from  consideration  as  constituting  any  basis  for  the 

enforcement  of  the  judgment  now  before  us.     We  should  certainly, 

j'tiOatU  mtUandUy  not  expect  it  to  be  enforced.     And  we  may  add 

*hat  in  the  still  more  pointed  case  of  the  attachment  of  lands  of  a 

non-resident  as  the  commencement  of  a  suit  to  collect  a  debt,  though 

*be  statute  provides  for  the  case  proceeding  to  judgment  against  the 

lefendant  on  proof  of  the  statutory  notice  by  publication,  yet  the 

judgment  is  not  regarded  as  establishing  a  personal  demand  against 

iie  defendant,  and  we  should  neither  expect  it  to  be  enforced  as  such 

•li'road  nor  enforce  it  ouraelves.    This  is  so  well  understood  in  this 

"^late  that  the  point  is  never  mooted. 

On  the  other  hand,  if  the  obligation  to  enforce  a  foreign  judgment 
^'  to  be  rested  on  the  duty  or  obligation  of  the  defendant  to  pay  the 
M]m  for  which  the  judgment  was  given,  as  Mr.  Baron  Parks  and 
Mr.  Jostice  Bulckbubn  suppose,  then  it  is  important  to  know  from 
«iat  such  daty  or  obligation  springs.  It  is  certain  that  it  cannot 
spring  from  the  mere  fact  that  some  court  has  assumed  to  render  a 
JQ'igment,  bu^  the  proceedings  anterior  to  the  judgment  must  have 
Uen  such  as  fairly  imposed  upon  the  party  sued  the  obligation  to 
ippear  and  make  his  defense  to  the  demand  set  up,  if  any  he  had; 
ifid  if,  ander  the  circumstances,  he  was  fairly  entitled  to  treat  any 
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ootieo  of  the  sait  which  may  have  been  given  him  as  nnwamntedi 
and  to  disregard  it,  then  it  seems  plain  that  no  obligation  to  reoog* 
nize  the  conclusions  of  the  court  in  the  suit  conld  possiblj  ariM. 
The  question  then  seems  to  be  narrowed  to  this,  whether  the  service 
of  process  beyond  the  jurisdiction  of  the  court  issuing  it  can  impose 
tipon  the  party  served  the  obligation  to  appear  in  the  suit  and  make 
there  his  defense,  if  he  has  any  ?  If  this  question  mnst  be  answered 
in  the  affirmative  as  regards  a  judgment  rendered  in  Canada,  it  most 
receive  a  like  answer  when  it  contemplates  a  judgment  rendered  od  a 
like  service  in  New  Zealand,  or  in  one  of  the  colonial  courts  of  the 
Dutch  East  Indies.  The  question  therefore  is  not  one  to  be  disposed 
of  on  a  consideration  merely  of  how  this  defendant  might  be  affected, 
but  it  suggests  the  possible  cases  of  citizens  of  this  conotry  pro- 
ceeded against  in  the  remotest  borders  of  civilization  on  claims 
which  may  or  may  not  have  a  foundation  in  justice,  but  which 
become  established  claims  by  default  in  making  answer  to  a  salt 
npon  them. 

Now  the  sei*vice  of  process  is  for  the  purpose  of  notifying  the 
defendant  and  giving  him  a  fair  opportunity  to  defend.  But  the 
service  of  process  in  Michigan,  which  requires  one  to  appear  and 
answer  to  a  demand  in  a  foreign  country,  would  in  general  be  of  no 
-value  whatever,  because  a  defense  abroad  would  either  be  practicaUy 
impossible  or  would  be  so  expensive  as  to  exceed  in  cost  the  import- 
ance of  the  demand.  It  may  therefore  justly  and  emphatically  be 
•declared  that  such  service  would  give  no  fair  opportunity  to  defend, 
and  consequently  could  not  accomplish  the  purpose  of  proce"^ 
Were  the  doctrine  accepted  which  would  permit  it,  it  might  reason- 
ably be  anticipated  that  fictitious  claims  would  be  asserted  abroad 
against  Americans,  who,  for  business  or  pleasure,  had  visited  foreign 
countries,  and  would  become  established  claims  by  default  in  a 
<lefense  which  a  party  wrongfully  charged  could  not  afford  to  make. 
We  think  the  doctrine  has  no  foundation  in  reason  or  in  the  primi- 
pies  of  international  law  or  international  comity. 

We  refer,  as  supporting  these  general  views,  to  Bischoff  v.  Jf^tS- 
eredy  9  Wall.  812,  and  Wood  v.  ParaonSy  27  Mich.  159;  also  to  Ptopk 
V.  Daw^Uy  25  Mich.  247;  /S.  C,  12  Am.  Rep.  260,  where  the  general 
•nbject  received  some  attention. 

We  find  no  error  in  the  judgment  and  it  mnst  be  affirmed, 
eosts. 

The  other  justices  concurred. 
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<MlliBa.l40.) 
NkUondl  bank — potoer  to  dsal  in  promil$9arjf  natet, 

A  udonal  teak  baa  no  power  to  deal  or  speculate  in  promiasofy  nolei^  or  U 
acquire  title  thereto,  except  by  discount.* 

ACnON  by  a  national  bank  upon  a  promissory  note.    The  oniiiioB 
states  the  facts.    The  defendant  had  judgment. 

Janes  Jb  Gave,  for  appellant. 

CKoflL  (7.  WUUon^  for  respondent. 

CoBKSLLi  J.  It  is  expressly  found  as  a  fact  by  the  district  court 
before  whom  this  cause  was  tned  without  a  jury,  ^Hhat  the  transac- 
tion under  which  the  plaintiff  claimed  to  have  acquired  the  note  in 
question  was  a  purchase,  and  not  a  discount,  or  lending  of  money  on 
the  credit  of  it ; "  and  we  have  no  hesitation  in  saying,  that  upon 
the  evidence,  we  fully  concur  with  the  court  that  such  was  undoubt* 
edly  the  real  nature  of  the  transaction  as  intended  by  the  parties 
thereto.  As  a  conclusion  of  law  from  this  finding  the  court  held 
"^that  the  plaintiff,  a  national  bank  corporation,  had  no  authority  to 
parchaae  or  traffic  in  promissory  notes  as  choses  in  action,  and  did 

•8m  Aartowi/  Pitmfierfon  DatJt  v.  lirrier  (125  Mam.  833).  88  Am.  Rep.  S38. 
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not  in  law  acquire,  by  the  supposed  purchase,  any  title  to  the  note  ia 
question,  and  cannot  recover  upon  it  in  this  action." 

Upon  the  fact,  as  thus  found,  it  will  be  seen  that  the  only  qaestioD 
presented  is  whether  a  national  bank,  created  and  organized  under  the 
act  of  congress  "  to  provide  a  national  currency,"  etc.,  is  authorized 
to  deal  or  traffic  in  promissory  notes  as  a  species  of  personal  property, 
or  to  acquire  any  title  to  such'paper  by  a  purchase  made  admittedlj 
not  in  the  way  of  discount,  or  by  lending  money  on  the  credit  of  it. 

In  the  case  of  the  Farmers  and  Mechanics^  Bank  v.  Baldmn,  23 
Minn.  198  ;  23  Am.  Rep.  683  ;  it  was  expressly  held  that  no  pover 
of  this  character  is  conferred  by  a  law  of  this  State,  which  author- 
izes State  banks,  organized  under  its  provisions,  "  to  carry  on  the 
business  of  banking  by  discounting  bills,  notes  and  other  evidences  of 
debt,  by  receiving  deposits,  by  buying  and  selling  gold  and  silver  bull- 
ion, foreign  coin,  and  foreign  and  inland  bills  of  exchange,  by  loanioc; 
money  on  real  and  personal  securities,  and  by  exercising  such  incideotal 
powers  as  may  be  necessary  to  carry  on  such  business,**  and  that  * 
purchase  of  such  paper,  made  not  in  the  way  of  discount,  was  vUra 
vireSy  as  outside  the  legitimate  scope  and  purposes  of  such  institutiooi 

Under  the  congressional  enactment  the  authority  which  is  given  is 
*^  to  exercise  all  such  incidental  powers  as  shall  be  necessary  to  carrj 
on  the  business  of  banking,  by  discounting  and  negotiating  promit- 
Bory  notes,  drafts,  bills  of  exchange,  and  other  evidences  of  debt,  by 
receiving  deposits,  by  buying  and  selling  exchange,  coin  and  bullion, 
by  loaning  money  on  personal  security,  and  by  obtaining,  issuing  and 
circulating  notes  according  to  the  provisions  of  said  title.**  TJ.  S. 
Rev.  St.  §  6136. 

This  is  substantially  like  the  Stat^  statute  which  was  under  con- 
sideration in  the  Farmers  and  Mechanics^  Bank  v.  Baldtoin^  aupm 
The  word  "negotiating,"  as  used  in  this  section,  and  likewise  in  sec- 
tion 29  of  the  same  statute,  is  used  in  its  ordinary  and  appropriate 
transitive  sense  to  indicate,  not  an  act  of  purchase,  but  one  of  trans- 
fer, whereby  the  negotiated  paper  is  passed  from  the  holder  or  owner 
and  put  into  circulation.  Hence  the  incidental  power  to  negotiate 
notes  V>  the  extent  necessary  to  carry  on  the  business  of  banking, 
simply  implies  an  authority  to  realize  upon  such  commercial  papei 
as  the  bank  may  receive  in  the  lawful  conduct  of  its  business,  by 
negotiating,  selling  and  transferring  it  by  means  of  a  redisconnt 
obtained,  or  otherwise.  It  gives  no  implied  authoritv  to  speculats 
or  traffic  in  p.iper  of  the  character  of  the  note  in  question,  or  in 
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(inanoial  securities  of  any  description.  Morse  on  Banking,  4  and  5. 
The  povers,  therefore,  which  are  conferred  by  this  section,  in  respect 
to  the  acquisition  of  commercial  or  business  paper,  are  in  no  way 
affected  or  enlarged  by  the  use  of  the  term  '^  negotiating."  In  the 
absence  of  any  authoritatiye  exposition  of  the  federal  statute  in  thia 
regard,  the  principle  settled  in  the  FhTVMT%  and  Mechanic^  Bank 
T.  JBaidu>in  must  be  regarded  as  decisive  of  the  present  case. 

It  is  suggested  by  counsel  for  appellant  that  upon  the  evidence 
this  case  is  distinguishable  from  that  of  the  Mirmers  and  Mechanics* 
Bank  v.  Baldmn^  in  that  the  note  sued  on  here  was  indorsed  by 
Botler,  the  holder,  at  the  time  of  the  transfer  to  the  plaintiff.    This 
fact  is  undoubtedly  a  distinguishing  though  not  conclusive  test  of 
the  character  of  the  transaction,  and  ordinarily  raises  a  strong  pre- 
somption  denoting  the  existence  of  the  relation  of  lender  and  bor- 
rower between  the  bank  and  the  party  so  making  the  transfer,  and 
thereby  indicates  that  the  parties  really  intended  a  loan  of  money 
upon  the  credit  of  the  paper  so  indorsed ;  and  we  have  no  doubt, 
when  such  is  the  intention,  '^  a  borrower  may,''  as  was  held  in  Smith 
T.  Exchange  Bank  of  Pittslmrgh^  26  Ohio  St.   Ul ;  Thomp.  Nat 
Bk  Cas.  836,  cited  by  appellant,  *'  obtain  the  discount  by  a  bank  of 
the  existing  notes  and  bills  of  others,  of  which  he  is  the  holder,  as 
ireil  as  of  his  own  paper  made  directly  to  the  bank,''  and  that  the 
bank  will  thereby  acquire  a  valid  title  to  such  paper,  because  it 
makes  the  purchase  by  discount,  or  through  the  exercise  of  its  dis- 
coanting  powers.     But  where  the  acts  of  the  parties  and  the  circum- 
stances surrounding  the  transaction  clearly  rebut  any  presumption 
arising  from  the  indorsement,  and  indisputably  indicate  the  real 
nature  of  the  transaction  intended  by  the  parties  to  be,  in  the  lan- 
guage of  the  court  below,  ''an  out-and-out  purchase  of  the  note, 
and  not  discounting  it  or  lending  money  on  the  credit  of  it,"  the 
mere  fact  of  indorsement  is  not  sufScient  to  warrant  the  court  in  treat- 
ing the  transaction  as  something  different  from  what  was  intended. 
We  fully  concur  with  the  court  below  in  its  conclusion  as  to  the 
character  of  the  transaction  in  this  case.    It  was  an  ordinary  case  of 
Dcte-sbaving,  pure  and  simple,  for  the  purposes  of  gain  alone,  out« 
tide  the  circle  of  any  legitimate  banking  business,  and  foreign  to  any 
pirpose  for  which  those  institutions  are  established.     No  loan  was 
made  or  intended,  nor  was  there  any  liecount,  in  the  ordinary  and 
legal  acceptation  of  that  term,  as  applied  tc  the  business  of  banking. 

Judgment  affirnieti. 
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OmtMufianal  law^-loeal  option  a$  to  Ue&ruo  tf  inJUnkaiiiig  ttj^iMn. 

A  statute  authorizing  the  legal  voters  pf  a  city  to  determine  whether  Uoeiues 
for  the  sale  of  intoxicating  liquors  should  be  granted,  and  providing  tlut  if 
such  voters  should  determine  against  such  licensing,  the  sale  of  such  liqao» 
thereafter  should  be  a  misdemeanor,  and  punishable  as  therein  provided,  is 
valid;*  and  such  a  determination  would  revoke  all  outstanding  licenses. 

CONYICTION  of  selling  intoxicating  liquors  without  license,  od 
May  10,  1876,  in  Rochester.  The  defendant  justified  under  a 
liconse  granted  December  1,  1876,  for  one  year.  On  April  3, 187T, 
the  voters  of  Rochester  had  determined  not  to  grant  such  licenseii. 
The  opinion  states  the  other  facts. 

GhoB.  C.  WiUaon  and  O,  M,  Starts  for  appellant.  The  genera! 
scope  and  object  of  the  statute  was  the  regulation  of  the  8ubje9t  of 
new  licenses,  and  section  3  ought  not  to  be  extended  in  its  applica- 
tion so  as  to  embrace  old  licenses.  Attorney-  Ghneral  v.  Detroit, .' 
Mich.  189;  Mtate  of  Ticknor,  13  id.  44;  BankY,  RaU^  59  N.  Y.  v^; 
Bryant  v.  Livermore^  20  Minn.  313;  Chimes  v.  Bryne,  2  id.  92.  'Hi? 
law  is  unconstitutional,  as  an  attempt  to  delegate  the  law-msku.:.' 
power  to  the  people  of  the  city  of  Rochester,  not  as  a  mnnici{wii 
body,  but  as  individual  electors.  The  vitality  of  the  law  depen<i< 
upon  the  vote  of  the  people,  and  not  upon  the  judgmeut  cf  the 
legislature.  Ma  parte  Wall^  48  Oal.  279;  8.  (7.,  17  Am.  Rep.  425; 
State  V.  Weir,  33  Iowa,  134;  Geehricky.  State,  6  id.  495;  BarioT. 
Bimrod^  8  N.  Y.  483 ;  Maize  v.  State,  4  Ind.  342 ;  Meehmeier  r. 
State,  11  id.  484 ;  Bice  v.  Ibster,  2  W.  &  S.  58. 

J2.  B',  Oove,  city  attorney,  and  Hi  (7.  Butler,  county  attorney,  and 
George  P.  WUaan,  Attorney-General,  for  respondent. 

OiLFiLLAN,  Ch.  J.  The  charter  of  the  city  of  Rochester,  as 
amended  in  1867,  provided  (Sp.  Laws  1867,  p.  135,  §  1)  that  the  com- 
mon council  might  "  grant  licenses  for  vending  or  dealing  in  spiritr 

•To  Mme effect,  OOmmontMolth  v.  Welkr  (14  Bash,  SIS).  »  Am.  Rep.  40T. 
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■out,  vinoaa,  or  fermented  liqaors,"  and  might  **  restrftin  and  pro* 
hibit  aoy  person  from  vending,  giving  or  dealing  in  spiritaooSy 
▼inooa,  fermented,  mixed  or  intoxicating  liquors  of  any  kind,  and 
impoee  inoh  reatrictions  or  prohibitions  by  fine  or  imprisonment.^ 
To  the  poiioe  power  thus  vested  in  the  council  no  valid  objection  oaa 
be  made.  Under  it  the  council  might  determine  that  no  person 
a^iould  be  permitted  to  deal  in  liquors,  and  impose  and  enforce 
penalties  for  doing  so.  We  can  see  ho  reason  to  doubt  that  it  was 
competent  for  the  legislature  to  have  given  the  prohibitory  power 
to  the  ooancil,  and  in  the  charter  itself  have  prescribed  the  penalty 
for  disregarding  such  prohibition,  providing  in  such  case  for  the 
contingency  of  a  prohibition  by  the  council;  and  a  disobedience  of 
such  prohibition  would  not  subject  that  part  of  the  charter  to  the 
objection  that  it  became  law  only  upon  the  action  of  the  council. 
In  sQch  case  it  would  be  the  law,  upon  the  passage  of  the  act,  that 
if  the  council  should  prohibit  the  traffic  in  liquors,  any  one  violating 
sncb  prohibition  should  be  liable  to  the  penalty. 

The  charter  was,  in  1876,  amended  (Sp.  Laws  1870,  ch.  34,  §  1)  by 
an  act,  the  first  section  of  which  reads:  "  The  legal  voters  of  the 
city  of  Rochester  are  hereby  authorized  to  vote  upon  and  determine 
for  themselves  the  question  whether  license  for  the  sale  of  intoxica* 
ting  liquors  shall  be  granted  in  said  city  or  not.*'  The  second  section 
provides  for  the  vote  of  the  electors  upon  the  question,  and  that  if 
a  majority  of  the  voters  shall  be  against  license,  no  license  for  the 
sale  of  liquors  in  the  city  shall  be  granted.  The  third  section  pro- 
Tides  that  if  it  be  determined,  as  therein  provided,  that  no  license 
shall  be  granted,  then  *'  any  person  thereafter  who  shall  sell,  bargain 
or  dispose  of  any  spirituous,  malt,  vinous,  fermented  or  intoxicating 
liquors,  within  the  corporate  limits  of  said  city,  shall  be  deemed 
guilty  of  a  misdemeanor,"  and  shall,  upon  conviction,  be  punished 
as  prescribed  in  the  section. 

The  effect  of  the  act  is  to  make  the  vote  of  a  majority  of  the 
Toters  against  license  a  prohibition,  from  and  after  the  time  it  is 
taken,  against  the  sale  of  liquors.  The  power  to  make  such  prohibi- 
tion is  taken  from  the  council  and  vested  in  the  electors.  When  the 
legislature  confers  any  power  upon  a  municipal  corporation,  it  mav* 
prescribe  by  whom  the  power  shall  be  exercised,  by  a  particular  o(& 
eer  or  set  of  officers,  or  by  the  electors  at  large ;  and  the  removal  ol 
the  power  in  question  from  the  council  to  the  legal  voters  waf 
inqnestionably  valid. 

Vol.  XXXI  —  44 
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The  imposition  by  the  amendatory  act  of  the  penalty  for  dis- 
regarding a  prohibition  by  the  vote  of  the  electors,  stands  upon  the 
tame  footing  as  would  the  imposition  by  the  original  charter  of  a 
penalty  for  violating  a  similar  prohibition  by  the  council.  The  ptrt 
of  section  8  of  the  act  of  1876,  which  we  have  quoted,  clearly  mikes 
it  unlawful  for  any  person^  without  any  exception  of  those  hsviBg 
onezpired  licenses,  to  sell,  bargain  or  dispose  of  liquors  after  the 
voters  shall  determine  that  no  license  shall  be  granted.  Thb  pro- 
vides for  an  effectual  revocation  of  outstanding  licenses  by  the  YOte 
of  the  electors.  Although  penal  statutes  should  be  construed  strictly, 
they  cannot  be  construed  contrary  to  the  language  used ;  and  to 
construe  this  act  so  as  to  exclude  from  its  operation  thoso  haviug 
licenses  unexpired,  when  the  language  used  is  that  ^^any  person 
thereafter  (that  is  after  the  vote)  who  shall  sell,'*  etc.,  ^  shall  be 
guilty  of  a  misdemeanor,''  would  be  contrary  to  the  plain  import  of 

the  Ixjiguage. 

JudgmerU  qffirmei 
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Bimmmm-^ehtuiffe  qf  UUe  by  legal  proeem  or  judMU  deene$  ^fnvdmmt  If 

adwrtUement. 

■ 

L  policy  of  insurance  on  a  house  provided  that  if  the  property  be  sold  or  tnai- 
ferred,  or  any  change  takes  place  in  title  or  possession,  whether  by  Iflgil 
process  or  Judicial  decree,  or  voluntary  transfer  or  conveyance,  the  policy 
should  be  void.  A  mortgage  of  the  premises  subsequently  executed  wat 
foreclosed  and  a  sale  was  had,  but  the  period  for  redemption  had  not  expired 
nor  had  possession  been  changed.  A  loss  subsequently  occurring.  Add,  thst 
neither  the  giving  of  the  mortgage  nor  the  foreclosure  proceedings  sToided 
the  policy.* 

ACTION  on  a  policy  of  fire  insurance.    The  opinion  states  tht 
facts.    The  plaintiff  had  judgment  below. 

Henry  C.  Sutler y  for  appellant.    The  words  "any  change"  meant 
a  partial  as  well  as  entire  change,  and  the  word  ^'  transfer"  a  partial 


•To  tame  effect,  Barfford  Flr§  Int.  Oo.  t.  WaUh  (M  m.  164),  6  Am.  Bep.  IIS;  Jtoitadi*/*' 

C^T  WtfW  (38  Qntu  389),  »  Am.  Rep.  CH 
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as  well  as  entire  transfer.  Under  the  statutes  a  mortgage  was 
deemed  a  conveyance  for  every  purpose  save  that  it  did  not  confer 
the  right  of  possession  without  a  foreclosure.  Gren.  St.,  ch.  40,  §  26; 
ill.,  ch.  75,  §  11 ;  Plath  v.  M.  F,  M.  K  Ins.  Co.,  23  Minn,  479;  S.  C^ 
23  Am.  Rep.  697;  Zangdon  v.  M.  F.  M.  K  Ins.  Co.^  22  Minn.  194  ; 
and  hy  the  term  *'  legal  process  "  the  parties  intended  any  proceed- 
ing  authorized  or  provided  by  law  as  distinguished  from  a  voluntary 
conveyance. 

Start  db  Ghee  and  P.  Jf.  Tolberij  for  respondent. 

CoKNSix,  J*  The  policy  on  which  this  action  is  brought  contains 
the  fbllowing  among  other  conditions: 

''If  the  property  be  sold  or  transferred  or  any  change  takes  place 
in  title  or  possession  (except  by  reason  of  the  death  of  the  insured), 
whether  by  legal  process  or  judicial  decree,  or  voluntary  transfer  or 
conveyance,        •        ♦        ♦        ^^As  policy  shall  be  void." 

The  property  insured  consisted  of  a  dwelling-house  and  ceitain  fur- 
niture and  wearing  apparel  therein  contained  situate  upon  premises 
belonging  to  the  respondent.  After  the  issuance  of  the  policy  the 
respondent  mortgaged  the  premises,  and  the  same  were  sold  under  a 
power  of  sale  upon  a  foreclosure  of  the  mortgage  by  advertisement 
pursuant  to  the  statute.  After  the  sale  and  before  the  period  for 
redemption  had  expired,  the  loss  occurred,  the  respondent  still  being 
in  possession  of  the  premises. 

The  question  for  consideration  is  whether  this  foreclosure  sale  was 
"a  sale,  transfer  or  change  in  title"  within  the  meaning  of  the  fore- 
going condition,  such  as  avoided  the  policy. 

In  construing  a  condition  of  this  character,  if,  up^yn  a  consideration 
of  the  whole  contract,  it  is  uncertain  whether  the  language  of  the 
stipulation  is  used  in  an  enlarged  or  restricted  sense,  or  if  it  is  fairly 
open  to  two  constructions,  one  of  which  will  uphold  and  the  other 
defeat  the  claim  of  the  insured  to  the  indemnity  which  it  was  his 
object  in  making  the  insurance  to  obtain,  that  should  be  adopted 
which  is  most  favorable  to  the  insured,  and  most  in  harmony  with 
snch,  the  main  purpose  of  the  contract  on  his  part.  The  rt^asons  for 
this  are  two-fold;  the  tendency  of  any  such  stipulation  is  to  narrow 
the  rai\ge  and  limit  the  force  of  the  underwriter's  principal  obliga- 
tion. It  is  also  inserted  by  him  for  his  own  benefit  and  in  language 
of  his  own  choice.     If  any  doubt  arises  as  to  its  meaning  the  fault  is 
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his  in  not  making  use  of  more  definite  terms  in  which  to  ezprett  it; 
hence,  the  rule  of  strict  constraction  against  him,  and  the  liberal  one 
in  favor  of  the  assured,  which  prevail  under  such  circumstanoei. 
Hoffman  v.  JSina  Ins.  Co.y  32  N.  Y.  405;  Wes^all  v.  Hudwfi  £iv. 
Ins.  Co. J  2  Duer,  496;  Ins  Co.  Y.Wrightj  1  Wall.  466;  Weti.  Ai 
Co.  V.  Cropper^  32  Penn,  St.  361. 

Applying  these  principles,  a  correct  interpretation  of  this  condition 
of  the  policy  would  seem  to  be  attended  with  but  little  difficulty. 
In  the  first  place  it  makes  a  sale  or  transfer  of  the  property  a  cauae 
for  avoiding  the  policy.  Within  the  meaning  of  the  stipulation  this 
refers  to  an  absolute  and  completed  and  not  a  conditional  or  incom* 
piete  sale  or  transfer ;  in  other  words,  a  sale  that  wholly  divests  the 
owner  of  the  property  of  all  insurable  interest  therein. 

The  succeeding  clause  which  gives  a  like  effect  to  any  ^  change  in 
title,  *  *  *  whether  by  legal  process,  judicial  degree 
or  voluntary  transfer  or  conveyance,"  has  reference  to  an  absolute 
tr&nsfer  of  the  legal  title  in  one  of  these  ways,  though  such  transfer, 
as  in  the  case  of  a  conveyance  in  trust  or  by  a  deed  absolute  in 
terms,  but  intended  merely  as  a  security,  might  not  operate  to  divest 
the  owner  of  the  property  of  all  his  insurable  interest  therein. 

In  our  judgment  nothing  short  of  a  complete  transfer  of  the  legal 
title  comes  within  the  prohibition  of  this  stipulation.  The  mere 
creation  of  a  lien  or  incumbrance  upon  the  property  insured  cannot 
be  regarded  as  effecting  **  any  change  in  title,"  either  in  the  legal 
sense  or  according  to  the  ordinary  and  popular  understanding.  **  In 
legal  acceptation,"  says  Allbn,  J.,  in  Sprin^gfidd  F,  and  M.  Ins.  Co* 
V.  AUen,  43  N.  Y.  389;  8,  C,  3  Am.  Rep.  711,  "title  has  respect  to 
that  which  is  the  subject  of  ownership,  and  is  that  which  is  the 
foundation  of  ownership;  and  with  a  change  of  title,  the  right  of 
property,  the  ownership  passes."  As  applied  to  real  estate  it  is 
defined  to  be  "  the  means  whereby  the  owner  of  lands  or  other  real 
property  has  the  just  and  legal  possession  and  enjoyment  of  it»"  "  the 
lawful  cause  or  ground  of  possessing  that  which  is  ours."  2  Bonv. 
Law  Diet.  986. 

In  this  sense,  which  is  also  the  ordinary  and  popular  one  in  which 
the  word  is  used,  a  "change  in  title"  is  a  change  in  ownership 
which  carries  the  legal  right  of  possession  and  property,  and  it  is  in 
this  sense  we  must  understand  the  word  as  having  been  used  in  this 
elanse. 
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Although,  within  the  meaning  of  the  registry  laws,  a  mortgage  of 
real  estate  is  defined  to  be  a  conveyance,  yet  ander  oar  laws  it  is  not 
deemed  a  conveyance  in  the  sense  of  passing  any  estate  or  interest 
in  lands,  or  transferring  any  legal  title  thereto.  The  only  interest 
which  a  mortgagee  acquires  is  a  lien  upon  the  land  in  way  of  seen- 
rity,  which,  prior  to  the  foreclosure  of  the  right  of  redemption,  is 
treated  as  personal  propeity  that  goes  to  the  administrator  or  execu- 
tor and  not  to  the  heirs.  The  legal  title,  with  the  right  of  possession, 
remains  with  the  mortgagor  until  a  completed  foreclosure  is  had  by 
sale,  and  the  same  becomes  absolute  by  the  expiration  of  the  period 
for  redemption.  Until  this  time  expires  the  purchaser  at  the  sale 
has  only  a  chattel  and  equitable  interest.  He  has  no  legal  title  to 
the  lands  nor  any  conveyable  estate  therein.  The  character  of  his 
interest  is  the  same  as  that  of  a  mortgagee  before  foreclosure  sale. 
Gen.  St.,  ch.  52,  §  11;  id.,  ch.  75,  §  11;  Donnelly  v.  Simontony  7 
Minn.  110  (167) ;  Mortofi  v.  Maffitt,  14  id.  290-292. 

Neither  is  a  foreclosure  by  advertisement  "legal  process *'  or  a 
**  judicial  decree."  The  proceedings  in  this  kind  of  a  foreclosure  are 
carried  on  wholly  outside  of  court  and  without  the  aid  of  its  process 
or  decree.  It  is  obvious,  then,  that  neither  the  giving  of  the  mort- 
gage nor  the  sale  of  the  premises  on  foreclosure,  the  time  for 
redemption  not  having  expired,  effected  any  change  in  title  or  pos^ 
session  in  respect  to  the  property  insured,  and  did  not,  therefore, 
avoid  the  policy. 

Order  c^fftrmed. 


Nash  v.  Minnxapous  Mill  Co. 

CMMtim.  801.) 

JViyA^WMtf— ttiMZ%/or,  as  betae&n  UmdXord  mnd  ttfumt 

k  wBl  oompany,  owning  land  on  the  bank  of  a  river,  constructed  a  canal  by 
which  it  fomiflhed  water-power  to  persons  on  both  sides,  to  whom  it  rented 
mill  iiie8»  with  a  right  of  way  across  the  canal.  The  canal  was  entirely 
covered  over  with  a  platform  of  wood,  which  had  been  used  for  ten  years, 
to  the  companjr's  knowledge,  by  all  persons  having  business  at  those  mills, 
for  the  purpose  of  passing  and  repassing.  Among  the  tenants  was  M. ,  whc 
•nblet,  and  whose  tenant  constructed  that  part  of  the  platform  opposite  bi> 
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premises.  When  the  sublease  expired,  M.  continued  in  poaseKion  under  hii 
lease.  HM,  that  the  duty  of  Iceeping  the  platf  onn  in  repair,  aa  to  the  pubiie 
devolved  on  the  company  and  not  on  M.  * 

ACTION  against  Minneapolis  Mill  Co.  and  its  tenant,  Morrison,  for 
injuries  sustained  by  the  breaking  of  a  platform.    The  opinion 
states  the  oase.    The  defendants  had  judgment  below. 

Lochran^  McNair  <jk  GilfUlany  for  appellant. 

Shato  <t  Levi^  for  respondent,  Minneapolis  Mill  Company.  The 
tenant  built  the  platform  for  his  own  benefit,  and  the  landlord  had 
no  right  to  dictate  how  it  should  be  built,  or  in  what  manner  it 
should  be  maintained.  Taylor's  Landl.  and  Ten.  (2d  ei),  §  175 ; 
ScUtonstaU  v.  Banker^  8  Gray,  195;  (hoings  v.  Jones^  9  Md.  108. 
Again,  the  tenant  if^  prima  facie  liable  for  the  defective  repair  of  the 
leased  premises,  and  the  landlord  is  only  responsible  where  he  bas 
contracted  to  make  the  repairs,  or  has  been  guilty  of  mbfeasance. 
Nelson  v.  X.  B,  Co.^  L.  R.  2  C.  P.  311;  Payne  v.  Rogers^  2  R  BL 
349;  Ibdd  v.  Flight,  9  C.  B.  (N.  S.)  Zll-,  RueaeU  v.  SherUon,  3  Q. 
B.  349;  iVe^^y  v.  Bickmorey  L.  R.  8  C.  P.  401 ;  CrtoinneU  v.  Gwasner^ 
L.  R.  10  C.  P.  631;  S.  a  14  Moak's  Kng.  Rep.  492;  GunUhney  v.Z. 
M.  R.  Co.  12  Ohio  St.  92;  Piokard  v.  CoUina,  23  Barb.  444;  TayU^r 
▼.  May  or y  4  E.  D.  Smith,  559;  Kahn  v.  Love^  3  Or.  206;  Mayor  v. 
Corlissy  2  Sandf.  301. 

Bradley  <t  Morrison^  for  respondent,  Morrison. 

GiLFiLLAK,  Ch.  J.  On  the  trial  below,  after  the  plaintiff  had 
closed  his  case,  the  court  dismissed  the  action  as  to  both  defendants^ 
on  the  ground  that  plaintiff  had  failed  to  make  out  a  cause  of  action. 

There  was  evidence  sufficient  to  go  to  the  jury,  from  which  they 
might  have  arrived  at  these  conclusions  of  fact.  The  mill  compaoj 
owns,  in  the  city  of  Minneapolis,  a  strip  of  land  lying  along  the 
westerly  bank  of  the  Mississippi  river,  partly  above  and  partly  below 
the  falls.  Some  years  ago  it  constructed,  for  convenience  in  using 
this  property  for  milling  purposes,  a  canal  about  eighty  feet  wide  at 
the  upper  end,  and  diminishing  in  width  toward  the  lower  end, 
extending  through  the  strip  nearly  parallel  with  the  river  for  the  di^ 

•  &te  MeAlgrinr.  J\n»di  (70N.T.  1W),86  Am.  Bep.  66S,  and  note,  BSi; 
FiMisMnff  Oo.,  anU,  p.  MS. 
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tanoe  of  prooably  1,000  feet.  Into  this  canal  the  water  was  taken  at 
the  upper  end  from  the  pond  above  the  falls,  and  from  the  canal  wad 
famished  for  water-power  to  the  mills  along  its  sides.  The  land 
along  each  side  of  the  canal  was  let  by  the  company  to  various  ten- 
iDis  for  mill  sites,  and  to  each  tenant  a  right  of  way  over  the  canal 
tc  the  premises  so  let,  granted.  The  canal  for  its  entire  length  and 
breadth  was  covered  with  a  continuous  platform,  constructed  of  tim- 
beiB  and  plank,  and  this  platform  was,  for  at  least  ten  years,  and 
with  the  full  knowledge  and  acquiescence  of  the  defendants  used  in 
common  by  all  who  had  business  with  the  mills  along  the  canal,  in 
the  same  manner  as  a  public  thoroughfare  is  used,  and  that  use  of  it 
was  necessary  to  the  convenient  transaction  of  the  business  of 
the  mills. 

As  to  that  part  of  the  platform  where  the  injury  to  plaintiflPs 
property  occurred,  the  facts  are,  that  in  1863  the  mill  company  let  to 
the  defendant,  Morrison,  for  a  term  of  years  a  mill  site  abutting  on 
the  canal,  with  the  right  to  draw  from  the  canal  a  specified  quantity 
of  water,  and  the  right  to  pass  over  the  canal  adjacent  to  the  mill 
site.  In  1865  Morrison  let  a  part  of  this  mill  site,  with  the  right  of 
way  in  common  with  himself  over  the  canal,  to  Noble  and  Walker. 
Xohle  assigned  to  Walker,  and  Walker  to  Stamivitz  and  Schober, 
and  they,  during  the  continuance  of  this  lease,  constructed  in  front 
of  the  premises  let  to  them  the  part  of  the  platform  in  question. 
Since  the  end  of  Stamivitz  and  Schober's  term,  Morrison  has  been  in 
possession  under  the  lease  to  him  of  all  the  premises  so  leased.  In 
August,  1876,  plaintiff,  who  was  hauling  for  the  mill  adjoining  these 
premises,  drove  his  team  and  halted  it  for  the  purpose  of  loading, 
upon  this  part  of  the  platform,  and  while  standing  there  the  platform 
broke,  letting  his  horses  and  wagon  down  into  the  canal,  causing  the 
injury  complained  of.  There  was  evidence  from  which  the  jury 
might  find  that  there  was  negligence  in  failing  to  keep  the  platform 
in  safe  condition,  and  that  this  negligence  was  the  cause  of  the  break. 
Neither  of  these  defendants  having  constructed  this  part  of  the  plat- 
form, the  question  is  whether,  in  respect  to  persons  coming  upon  it 
as  plaintiff  did,  the  duty  of  keeping  it  in  safe  condition  rested  upon 
the  defendant!,  or  either  of  them,  and  if  so,  upon  which  of  them. 

The  mle  of  law  governing  the  case  is  that  the  owner  or  occupant 
of  real  property  is  bound  to  use  ordinary  care  and  diligence  to  keep 
the  premises  in  a  safe  condition  for  the  access  of  persons  who  come 
thereon  by  his  invitation,  express  or  implied,  for  the  transaction  of 
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basiness,  or  for  any  other  parpose  beneficial  to  bim.  Morrison  vu 
neither  the  owner  nor  the  occupant  of  the  canal,  or  the  platfom 
over  it.  He  had  merely  the  right  of  way  over  it  in  common  with 
all  others  to  whom  the  company  might,  so  long  as  it  did  not  prevent 
the  exercise  of  his  right,  grant  similar  rights.  The  lease  of  the  mill 
site  gave  him  no  other  right.  The  case  of  the  company  is  different 
The  land  throagh  which  the  canal  was  cat  was,  including  the  canal, 
and  so  far  as  the  case  shows,  the  platform  covering  it,  real  estate, 
and  the  exclasive  property  of  the  company,  which  it  held  subject 
only  to  the  rights  of  way  over  it,  which  it  had  granted  to  others, 
and  subject  to  such  rights,  it  was  in  possession  of  this  real  propertj. 
Plaintiff  had  a  right  to  go  upon  the  platform  in  transacting  basine54, 
with  or  for  the  tenants  of  the  company  occupying  the  mill  site:) 
along  the  sides  of  the  canal.  Whether  the  company  itself  con- 
structed the  platform,  or  permitted  others  to  construct  it,  the  plat- 
form was  placed  there,  and  by  the  company  was  permitted  to  renuin 
there  for  the  use  of  persons  transacting  business  with  those  mills, 
and  for  the  convenient  using  of  the  company's  property.  Without 
the  right  of  such  persons  to  go  there  this  property  would  undoubt- 
edly be  of  much  less  value,  and  that  the  company  permitted  the 
platform  to  remain  there,  to  be  used  by  such  persons  for  its  own 
benefit  and  advantage,  there,  can  be  no  question.  It  stands,  then, 
in  the  position  of  an  owner  or  occupant,  who,  for  his  own  benefit, 
invites  others  to  come  upon  his  premises,  and  is  subject  to  the  same 
liability.  The  court  below  was  wrong  in  dismissing  as  to  the  com- 
pany, and  right  in  dismissing  as  to  Morrison.  We  do  not  refer  in 
detail  to  the  decisions  of  the  court  below  excluding  evidence  offerci 
by  plaintiff;  they  were  all  erroneous.  It  was  proper  to  show  the 
character  and  history,  and  use  of  the  entire  platform  covering  the 
canal,  and  all  the  acts  of  ownership  and  control  over  it,  or  over  the 
canal,  on  the  part  of  the  company. 

The  order  appealed  from  is  affirmed  as  to  defendant  Morrison,  and 
reversed,  and  a  new  trial  ordered,  as  to  the  defendant,  the  Minae- 
apolis  Mill  Company. 
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SHRinsB  ▼.  Sioirx  Citt  and  St.  Paul  Railsoad  Cokpant. 

CM  Minn.  606.) 

CbpPMr — negHifence^^  burden  qf  prhof — presumption  in  ease  qf  connecting  Une^ 

A  common  carrier  cannot,  by  contract,  evade  his  liability  for  his  own  negli- 
gence, nor  limit  it  to  injuries  caused  by  his  gross  negligence. 

Where  goods,  specially  accepted  by  a  common  carrier  for  transportation,  are 
lost  or  injured,  the  burden  of  proof  is  cm  the  carrier  to  show  that  the  loss  or 
injury  was  within  the  terms  of  the  exception,  and  that  he  was  not  negligent. 

When  goods  pass  over  a  line  of  several  carriers,  and  are  injured  in  transit,  the 
jary,  in  the  absence  of  direct  proof  to  the  contrary,  may  presume  that  they 
reached  the  last  carrier  in  the  same  condition  as  when  delivered  to  the  first. 

ACTION  of  damages  for  iojnry  to  goods  in  transportation.    The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

£   C.  Palmer^  for  appellant.    The  court  erred  in  charging  the 
jary  that  the  contract  between  the  }>arties  could  not  be  allowed  to 
absolve  the  defendant  from  the  consequences  of  its  own  negligence. 
Jhsttoick  T.  JB,  and  0.  H.  Co.,  55  Barb.  137;  Maghee  v.  C.  and  A. 
R  Co.,  45  N.  Y.  514;  S.  C,  6  Am.  Rep.  124;  li-mch  v.  B.  and  K 
H  C<Kf  4  Eeyes,  108;  BaUinwre  and  0,  E,  Co.  v.  Bathboney  1  \V. 
Vi.  87 ;  Baltimore  and  0.  B.  Co.  v.  Skeels,  3  id.  556  ;  III  Cent.  B^ 
Co.  V.  SfMfHT,  88  UL  354;  Kimball  y.  B.  and  B.  B.  Co.,  26  Vt.  247; 
^V;  J,  S.  Nat).  Co.  T.  MerchanU^  Bank,  6  How.  344;  Cragin  v. 
a:  F.  Cent.  B.  Co.,  61  N.  Y.  61;  8.  C%  10  Am.  Rep.  669;  Mynard 
V.  Syracuse  B.  Co.,  14  N.  Y.  Sup.  Ct.  399;  McCoy  v.  Erie  and  W. 
Trans.  Co.,  42  Md.  498;  TalboU  v.  Merchants^  JDispatch  Trans.  Co.^ 
41  Iowa,  247;  8.  C,  20  Am.  liep.  589.     In  charging  that  the  burden 
was  on  the  defendant  to  show  the  want  of  ordinary  care.     I^ench 
▼.  B.  and  E.  B.  Co.,  4  Keyes,  108;  Kallman  v.  W.   8.  Exp.  Co.,  3 
Kan.  205;  Sager  v.  JP.  8.  and  P.  E  B.  Co.,  31  Me.  228.     In  charging 
that  the  jury  might  presume  negligence  upon  tlie  part  of  the  defend- 
ant, because  the  goods  were  damaged  when  delivered.     Whart.  on 
Ev.,  §  369;  8mUh  v.  B.  Co.,  37  Mo.  287;  Mc  Cully  v.  Clarke,  40  Penn. 
St.  399.    In  refusing  to  charge  that  the  plaintiff  could  not  recover 
unless  she  proved  that  the  damage  occurred  through  the  negligecce 
of  the  defendant,  and  without  her  contributing  to  such  injury  by 
Vol.  XXXI  —  46 
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defective  packing.  B.  and  0.  R  Co.  t.  Skeds^  8  W.  Va.  556 ;  Bu^ 
ton  V.  H.  R.  E.  Co.,  18  N.  Y.  248;  JBealieu  v.  Fort  Co,  48  Me: 
291;  Lindsay  v.  C  and  P.  /?.  Co.,  27  Vt.  643;  Lane  v.  CromhU^ 
12  Pick.  176;  Robinson  v.  Railroad  Co.,  7  Gray,  92. 

Clarke  <b  Soule^  for  respondent. 

GiLFiLLAN,  Ch.  J.  At  Tiffin,  Ohio,  the  plaintiff  shipped,  with  the 
Baltimore  and  Ohio  Railroad  Company,  two  marble  slabs,  packed 
in  a  close  box,  consigned  to  hereelf,  at  Worthington,  in  this  State, 
and  upon  the  requirement  of  the  company,  executed  an  agreement 
releasing  the  company,  and  each  and  every  other  company  over 
whose  line  the  goods  might  pass  to  their  destination,  from  any  and 
all  damages  that  might  arine  from  certain  specified  causes,  and 
"  from  any  cause  not  arising  from  gross  negligence  of  the  said  com- 
pany or  companies,  its  or  their  officera  or  agents."  The  slabs 
passed  to  their  destination  over  the  Baltimore  and  Ohio,  and  two 
other  railroads,  to  St.  James,  in  this  State,  and  over  tljR  road  of  the 
defendant,  from  St.  James  to  Worthington,  and  when  delivered 
by  the  defendant  to  the  plaintiff,  at  Worthington,  were  found  to 
have  been  broken.  This  action  was  brought  to  recover  damages  for 
the  injury. 

[An  unimportant  point  omitted.] 

The  court  charged  the  jury,  in  substance,  that  common  carriers  of 
goods  cannot,  by  contract,  absolve  themselves  from  the  consequences 
of  their  own  negligence,  and  that  the  contract  proved  could  not  be 
allowed  to  have  that  operation ;  that  the  burden  of  proof  to  show 
ordinary  care  was  on  the  defendant,  and  that  the  jury  might  pre- 
sume negligence  from  the  fact  that  the  goods  were  found  to  be 
damaged  when  delivered  to  plaintiff  at  Worthington. 

Defendant  excepted  to  these  propositions  in  the  charge,  and 
requested  an  instruction  that  the  contract  was  reasonable,  and  that 
the  plaintiff  could  not  recover  without  gross  negligence  of  the 
defendant,  which  the  court  declined. 

[An  unimportant  point  omitted.] 

The  charge  presents  the  question  of  the  power  of  a  common  ca^ 
rier  of  goods  to  limit,  by  contract,  his  liability,  as  it  existed  at  com- 
mon law.  It  is  perhaps  to  be  regretted  that  courts  have  allowed 
i^ny  relaxation  of  the  common-law  rule  of  liability.  But  that  a  com- 
mon carrier  may,  by  special  agreement,  qualify  to  some  extent  hii 
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liability,  is  too  well  settled  by  decisions  tc  he  denied.  Qow  far  be  may 
do  it  the  aathorities  are  not  entirely  agreed.  The  greater  number 
of  authorities  in  the  United  States  hold,  and,  since  Christenson  v. 
/jv*imcan  Express  Co.y  15  Minn.  270 ;  S.  C,  2  Am.  Rep.  122,  it  is  to 
be  taken  as  the  settled  doctrine  of  this  court,  that  a  common  carrier 
of  goods  shall  not  be  permitted  to  exonerate  himself  by  contract 
from  liability  for  his  own  negligence,  or  the  negligence  of  the  agents 
whom  he  employs  to  perform  the  transportation.  The  contract  in 
question  seeks  to  exonerate  the  carrier  from  liability  for  all  except 
gross  negligence,  and  is  obnoxious  to  the  rule.  The  charge  of  the 
coQTt  npon  it,  and  upon  the  rule,  was  correct. 

When  there  is  a  contract  limiting  the  liability  to  injuries  caused 
by  the  negligence  of  the  carrier,  which  party,  the  owner  or  the  car- 
rier, must  show  from  what  cause  the  injury  or  loss  arose,  is  a  question 
apoa  which  there  is  some  conflict  of  authorities.  Harris  v.  Pack' 
v:ood^  8  Taunt.  264 ;  Marsh  v.  Home^  5  B.  <jb  C.  322 ;  Frmch  v. 
Buffalo^  HT.  T.  and  JS.  J?.  Co,  4  Keyes,  108 ;  Sager  v.  S.  and  P.  and 
E  R  Co.  31  Me.  228,  and  KaUman  v.  United  States  Express  Co.  3 
Kan.  205,  affirm  the  rule,  without  giving  any  reason  for  it,  to  be  that 
the  burden  is  on  the  owner.  On  the  other  hand,  in  2  Groenl.  Ev.  § 
219,  the  rule  is  stated,  ^'  and  if  the  acceptance  of  the  goods  were 
special,  the  burden  of  proof  is  still  on  the  earner  to  show  not  only 
that  the  cause  of  the  loss  was  within  the  terms  of  the  exception,  but 
also  that  there  was  on  his  part  no  negligence  or  want  of  due  care." 
And  this  rule  is  followed  in  Swindler  v.  Hilliardy  2.  Rich.  (S.  (>.)  286; 
Baktr  v.  Brinson^  9  id.  201 ;  Davidson  v.  Qraham,  2  Ohio  St.  131  ; 
Graham  v.  DaviSy  4  id.  362 ;  and  Whitesides  v.  Pussel,  8  W.  &  S. 
44.  The  latter  cases  are  most  consistent  with  principle  ;  for  where 
there  is  no  contract,  there  has  never,  so  far  as  we  know,  been  any 
question  that  the  carrier,  to  escape  liability,  must  show  the  case  to 
have  occurred  from  one  of  the  causes  which  the  law  excepts  from  his 
liability.  No  good  reason  can  be  given  why  the  burden  should  be 
changed  because  he  has  by  contract  added  other  exceptions  to  those 
made  by  the  law.  As  to  where  the  burden  of  proof  was  the  charge 
was  correct. 

There  was  some  evidence  from  which  the  jury  might  find  that 
when  delivered  to  the  B.  and  O.  R.  Co.  the  slabs  were  in  good  condi- 
tioiL  Between  that  company  and  the  defendant  there  were  two 
intermediate  carriers.  There  was  no  direct  evidence  showing  upon 
wh&t  part  of  the  line,  composed  of  the  four  rjiilroads,  or  in  the  hands 
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of  which  of  the  four  carriers  the  slabs  were  broken  ;  and  there  wu 
nothing  to  charge  the  breaking  upon  defendant,  unless  the  jary 
might  presume  that  the  slabs  continued,  until  they  came  into  the 
hands  of  defendant,  in  the  same  condition  as  when  deliTered  to  the 
B.  and  O.  R.  Co.  That  where  goods  pass  over  a  line  of  several  dif- 
ferent carriers,  the  jury,  there  being  no  direct  evidence  to  the  con- 
trary, may  presume  that  they  reached  the  last  carrier  in  the  stme 
condition  as  when  delivered  to  the  first,  is  discussed  at  length,  and 
affirmed,  in  Smith  v.  New  York  Central  JS.  Co.  43  Barb.  225, 
and  Laugfdin  v.  Chieago  and  Nbrihioeetem  IL  Co,  28  Wis.  304 ; 
8,  (7.,  9  Am.  Rep.  493,  the  only  cases  we  find  in  which  the  point  is 
considered.  Although  the  question  is  not  free  from  doubt,  we  think 
the  conclusion  reached  by  the  courts  in  these  two  cases  oorreeu  It 
is  a  rule  of  evidence  that  things  once  proved  to  have  existed  in  a 
particular  state  are  presumed  to  have  continued  in  that  state  until 
the  contrary  is  shown ;  but  it  is  not  a  rule  of  universal  application. 
The  probabilities  in  a  particular  case  may  prevent  its  application. 
The  courts  in  New  York  and  Wisconsin,  there  being  nothing  in  tht 
case  to  render  the  presumption  improbable,  apply  it  to  a  case  likfl 
this,  mainly  because  the  carrier  may  ordinarily  know,  while  ordina- 
rily the  owner  cannot  know,  what  happens  to  the  goods,  and  what 
care  is  taken  of  them  in  their  passage,  and  if  they  are  lost  or  injored, 
when  and  how  it  occurred,  and  in  what  condition  they  came  ficm 
the  hands  of  a  prior  carrier  into  his.  It  is  in  part  because  of  his 
superior  ability  to  furnish  the  proof,  that  the  onus  of  showing  tha 
cause  of  a  loss  or  injury  to  be  within  the  exceptions  to  his  liabilitj 
is  imposed  on  the  carrier.  For  the  same  reason  we  think  that  ordi- 
narily a  subsequent  carrier  should  be  required  to  show  in  what  con- 
dition goods  came  into  his  hands,  or  that  their  condition  did  not 
change  while  they  were  in  his  keeping.  I'he  rule  may  seem  faani, 
and  so  may  seem  the  rule  regulating  the  liability  of  the  carrier,  and 
fixing  the  burden  of  proof  on  him ;  but  pnblic  policy  and  the  due 
protection  of  owners  require  that  compiro  caniers  shcnld  be  held 
to  a  severe  liability. 
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(JM  Hiak  tl7.) 
Bimdaif '^action  to  reeover  goods  sM  an  ^intoxication  itfvet^^ 

* 

ilttoagh  a  contract  of  sale  on  Sunday  is  void,  yet  the  seller  cannot  recover  tha 
^•ttels  sold  nor  damages  for  their  value.*  Otherwise,  if  he  had  been  intozi 
Citsd  by  the  purchaser  for  the  purpose  of  defrauding  him. 

TROVER     The  opinion  states  the  case.    The  plaintiff  had  judg- 
ment below. 

Sobertlxnory  and  J£  Greeny  on  the  same  side,  for  plaintiff  in  error. 

A^  J.  MeLaurin  and  (7.  (7.  MiUer^  for  defendant  in  error. 

SnoALLy  Ch.  J.  The  proof  is  that  McMurry  sold  and  Eemaghan 
bought  the  horse  in  question  on  Sunday,  Kernaghan  paying  the  price 
ud  taking  the  horse  into  possession  on  that  day.  On  the  next  day, 
Hondayy  the  testimony  tends  to  show  that  McMurry  made  a  bill  of 
Bale  to  the  wife  of  Eemaghan,  at  his  request,  because  there  was  a 
judgment  against  him. 

An  effort  was  made  to  prove  (both  sides  offered  testimony  on  the 
pomt)  that  at  the  time  of  the  sale  McMurry  was  very,  much  intozi- 

•  See  note,  8  Am.  Rep.  871. 
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cated,  so  much  so  that  he  was  incapacitated  anderetandingly  to 
make  a  contract,  and  fuilher,  that  he  was  got  into  that  condition 
hy  Ivernaghan  and  his  associates  so  as  to  take  advantage  of  him. 

l>loi;k  afterwards  bought  the  horse  from  Kernaghan,  and  this  action 
(i(  irover  and  conversion  was  brought  against  him  l>y  McMurry. 

Two  propositions  have  l>een  argued  by  counsel:  First,  as  to  the 
oiri'ct  of  the  statute  on  transactions  had  on  Sunday;  second,  whether 
McMurry  was  incompetent  to  contract  on  account  of  drunkenness. 
It  has  been  uniformly  held,  under  statutes  like  ours,  that  a  contrnoi 
of  sale  made  on  Sunday  is  void.  It  has  been  several  timeti  >o 
declared  in  this  State.  Hoover  v.  Pierce^  26  IMiss.  627;  Komitz  v. 
/V/cc,  40  id.  341;  Miller  v.  Lynch^  38  id.  346.  The  castas  iia\f 
generally  been  suits  on  the  contract  itself  or  some  stipulati<»u  C">!»- 
nected  with  it,  as  in  Murphy  v.  Simpson^  14  B.  Mon.  4Mi,  wljin 
there  had  been  what,  in  common  parlance,  is  called  a  "  hoi-se  sw«»|»/ 
Each  warranted  the  soundness  of  the  animal  which  he  exciianii^^-tl. 
It  was  held  that  an  action  could  not  be  brought  on  the  warranty. 

The  authorities,  without  exception,  lay  down  the  rule  tliat  the 
contract  if  not  within  an  exception  is  void  because  it  is  made  a  mis- 
demeanor and  punishable  to  do  secular  business  on  Sunday,  wfaicii 
amounts  to  a  prohibition. 

This  case  presents  a  question  which  lies  behind  that.  The  seller 
insists  that  since  the  sale  is  void^  no  title  to  the  horse  passeil  to 
Kernaghan,  and  therefore  he  has  a  right  to  reclaim  it  or  to  recover 
damages  for  the  conversion  either  against  Kernaghan  or  any  vendee 
from  him.  The  argument  is  if  the  transaction  is  utterly  void  the 
original  rights  of  neither  party  have  been  affected.  It  is  as  thoogh 
no  sale  had  been  made.  If  the  buyer  has  given  an  obligation  for  the 
price  it  is  not  binding.  If  he  has  got  pot-session  of  the  chattel  the 
possession  is  without  right  to  support  it. 

There  are  adjudged  cases  which  have  so  ruled.  Dodson  v.  nar- 
risy  10  Ala.  5()9;  Adayns  v.  Gay^  19  Vt.  358,  cited  from  note  to  2 
Pars,  on  Con.  7G4.  But  these  authorities  rest  on  a  misconception 
and  misapplication  of  the  principle  and  the  reason  of  it.  When  it  is 
dodared  that  the  Sunday  contract  of  sale  is  void,  the  precise  extent 
of  that  doctrine  practically  is  that  the  courts  will  not  give  the  reme- 
dies of  the  law  to  assist  either  party  engaged  in  the  illegal  transaction. 
They  will  not  help  the  seller  to  recover  the  price,  nor  can  the  bayei 
maintain  an  action  on  any  warranty,  deceit  or  fraud  in  the  sale. 

In  such  case  the  seller  has  parted  with  his  property  for  the  oblige 
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tion  of  the  buyer,  solvable  in  the  future.  The  courts  will  lend  the 
selier  no  aid  to  get  what  he  was  promised  for  his  horse.  If  all 
redress  is  denied  to  the  seller,  the  principle,  in  its  full  and  just  appli- 
cation, would  deny  a  reclamation  by  the  buyer  of  the  price  which 
lie  had  paid,  and  to  the  seller  the  chattel  whicli  he  had  delivered. 

The  law  observes  a  strict  and  impartial  neutrality;  it  will  not 
interpose  at  the  solicitation  of  either  party,  but  says  to  both:  "This 
transaction  was  a  violation  of  the  statute;  both  of  you  are  equally 
guilty,  and  each  of  yon  must  remain  in  the  position  in  which  yon 
have  placed  yourselves.*' 

The  cases  of  Dodsan  v.  Harris^  10  Ala.  669,  and  Adams  v.  Gay^ 
19  Vt  358  (the  latter  cited  from  note  to  2  Pars,  on  Con.  764),  hold 
that  the  contract  of  sale  being  void,  if  the  property  has  been  deliv- 
ered, the  seller  may,  on  another  day,  demand  the  property,  and  if 
Dot  returned  may  bring  trover,  but  that  the  possession  being  jyennis- 
Bivty  there  must  be  actual'  demand  before  suit  brought.  These 
amhorities  refer  to  cases  wbich  hold  that  though  the  note  for  the 
property  cannot  be  recovered  upon,  yet  if  there  is  a  subsequent  prom- 
ise that  may  be  the  basis  of  a  recovery. 

Tlie  better  doctrine  is  announced  in  Smith  v.  Bean^  15  N.  H.  578, 
that  is,  that  when  it  said  the  contract  is  void  it  has  reference  to  the 
question  whether  there  is  any  legal  remedy  upon  it.  "  The  purchaser 
has  possession,  as  of  his  own  property,  by  the  assent  of  the  seller  and 
the  law  leaves  the  parties  where  it  finds  them."  The  reason  was 
clearly  and  forcibly  stated  by  Lord  Mansfield  in  Ilolm^an  v.  Johnr 
'  WHy  Cowp.  343:  "The  object  of  the  statute  is  for  the  benefit  of  the 
public  and  not  the  advantage  of  the  defendant."  *'  It  is  founded  on 
the  policy  that  no  court  will  lend  its  aid  to  an  illegal  act.  The  par- 
ties will  be  left  where  they  placed  themselves,"  etc. 

The  courts  of  Massachusetts  once  announced  principles  in  accord 
with  the  cases  cited  from  Vermont  and  Alabama.  But  the  later 
cases  distinctly  repudiate  that  doctrine.  Thus,  in  Myers  v.  Meinrath^ 
101  Mass.  368;  S,  C,  3  Am.  Rep.  368,  which  was  trover,  brought  by 
a  plaintiff  who  had  returned  the  property  which  he  had  received 
against  the  other  party,  who  retained  what  he  had  got  in  exchange, 
the  action  was  not  allowed. 

In  Horton  v.  Buffington^  105  Mass.  399,  an  attachment  would  not 
lie  on  the  property  in  the  hands  of  a  third  person,  who  obtained  it 
from  a  Sunday  purchaser  as  the  property  of  the  original  owner,  for 
the  reason  that  the  disability  of  the  original  owner  to  reclaim  would 
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Avail  the  party  holding  as  a  soffioient  title.    See  Chitty  on  God.  (lOtb 
Am.  ed.)  732. 

The  courts  leave  the  parties  alone,  not  on  any  idea  of  giving  effeet 
to  the  illegal  contract,  but  because  it  impntes  disability  to  the  fu- 
ties  of  asserting  any  right  to  recover.  The  series  of  instructions  on 
t>ehalf  of  the  plaintiff,  affirming  a  right  in  MoMnrry  to  recovt;i 
because  the  sale  was  void,  are  erroneous. 

If  the  jury  should  be  satisfied  that  McMurry  was  intoxicated  to 
the  degree  that  he  was  not  competent  to  understand  the  nature  and 
quality  of  the  business,  or  to  make  a  contract,  then  the  parties  are 
not  in  pari  deUolOy  and  he  would  not  be  bound  by  the  sale,  although 
made  on  Sunday. 

JudgfMtUrwerBedandcmiimrtmiimdtd. 


OUNKINGHAIC  V.  StATB, 
(66iaM.«0.) 

Every  man  is  primarily  presumed  sane,  but  when  facts  are  proved  teodin^to 
engender  a  doubt  of  the  sanity  of  a  person  accused  of  crime,  it  devokes  on 
the  State  to  remore  that  doubt  and  establish  the  sanity  of  the  prisoner  to  the 
satisfaction  of  the  jury,  beyond  all  reasonable  doubt    {8»  noU,  p.  868.) 

Insanity,  to  excuse  crime,  must  be  such  as  destroys  the  power  of  distlngiiUhiiig  • 
between  right  and  wrong.  * 

/^ONVICTION'  of  murder.    The  opinion  stotes  the  facts. 

CoUins  <t  Rasberry^  for  plaintiff  in  error.  There  is  such  a  thing 
as  killing  a  person  under  an  uncontrollable  impulse,  with  a  deliberate 
design  to  effect  his  death.  This  paroxysmal  insanity  is  recogniied 
by  our  courts.  Commonwealth  v.  Rogers^  7  Mete.  600.  A  pereon 
may  know  that  the  act  is  wrong  when  he  does  it,  and  yet  not  be 
a  criminal  in  the  eyes  of  the  law,  owing  to  such  lesion  of  the  will,  or 
to  an  insane  delusion.  Jladfield^s  Casey  27  How.  St.  Tr.  1281.  We 
refer  the  court  to  the  following  authorities:  Martinis  Caee^  71  Anno 


•  To  tame efftet,  Flanaffanw.  PmpU  (68  N.  T.  467),  11  Am.  Bep.  T81.  See  Amdtnm  r  iMi<« 
Oonn.  614),  91  Am.  Rep.  600L 
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Reg.  301;  Jiegina  v.  I\/ler,  8  C.  ife  P.  616;  Tanchetfs  Casey  1844,  in 
the  Central  Criminal  Court;  Bricey*^  Cane^  in  same  court,  1845*, 
Rtqvna  ▼•  Vytt^  8  Fost.  &  Fin.  247;  RoherU?  Caae^  3  6a.  310;  FeopU 
r.  Pine^  2  Barb.  571;  Regina  v.  Law^  2  Fost.  &  Fin.  836;  State  v. 
WindBOT^  5  Harr.  512;  Megina  v.  BleaadaU^  2  Car.  &  Kir.  765; 
CommanMeaUh  v.  Moder^  4  Barr,  267;  Lewis  on  Cr.  Law,  404; 
PtopU  V.  Sprague^  2  Park.  43;  Sanchez  v.  People^  4  id.  535;  2  Am. 
Joar.  Insanity,  26;  {Ti  &  v.  JSewsony  7  Boston  Law  Rep.  361 ;  Stephen's 
Cr.  Law,  91;  Scott  v.  CommonweaUhy  4  Mete.  (Ky.)  227;  Smith  v. 
CommonteeaUhy  1  Dnv.  224;  JSo^t^  v.  StatCy  31  111.  385;  BiUman^s 
CoMy  1  Whart.  Cr.  Law,  30;  Camnio?iweaUh  v.  Shurhcky  Leg.  Int. 
63;  CammanMoealth  v.  Smithy  id.  33;  CommomoealtA  v.  I^eathy  6 
Am.  Law  Reg.  400 ;  Regina  v.  Hay^nesy  1  Fost.  ife  Fin.  666 ;  iS^o^ 
T.  ^oiufon,  8  Jones,  136. 

7!  (7.  CatchingSy  Attorney-General,  for  State.  The  charges  do  not 
require  the  prisoner  to  establish  her  insanity  beyond  a  reasonable 
doubt;  bat  the  instructions,  on  the  contraiy,  laid  down  the  law  as 
announced  repeatedly  in  this  State.  Bovardw.  Statey  30  Miss.  600; 
Xeweomb  v.  Statey  37  Miss.  405 ;  ITelly  v.  Statey  3  Smed.  &  M.  528. 
If  the  charges  did,  however,  require  such  conclusive  proof  of  insanity 
to  be  made  by  the  accused,  they  would  have  the  countenance  of  many 
high  authorities,  and,  I  think,  that  is  the  law.  1  Whart.  Cr.  Law, 
§  55 ;  2  Bishop's  Cr.  Proa,  §§  670,  672 ;  Whart.  on  Horn.,  §§  665, 
666;  2  GreenL  on  £v.,  §§  372,  373.  Sanity  is  always  presumed,  and 
the  State  therefore  may  rely  upon  this  presumption  until  it  is  broken 
down  or  overthrown  by  testimony  sufficient  to  satisfy  the  jury  of 
the  insanity.  When  this  has  been  done,  the  burden  of  overcoming 
this  counter-proof  is  shifted  to  the  State ;  and  then,  unless  the  State, 
hy  testimony  again  satisfactory  to  the  jury,  establishes  sanity,  the 
defendant  mast  be  acquitted. 

Chaxjoebs,  J.  Adeline  Cunningham  was  convicted,  in  the  Circuit 
Coart,  of  Clay  county,  of  the  murder  of  her  husband,  and  sentenced 
to  be  hang. 

That  she  committed  the  deed,  and  that  it  was  one  of  peculiar 
atrocity,  is  not  denied  nor  gainsaid. 

In  the  dead  hour  of  night,  while  the  husband  lay  sleeping  on  the 
xmmon  b^d,  she  split  open  his  bead  with  a  hatchet,  without  provo- 
eation  or  motive,  so  far  as  can  be  ascertained.  She  waited  quietly 
Vol.  XXXI  — 46 
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till  morning  came,  and  then  freely  and  voluntarily  avowed  the  act  to 
all  inquirers,  offering  no  excuse,  save  that  to  one  person  she  stated 
that  her  husband  was  attempting  to  take  her  life  with  a  knife,  which, 
she  said,  would  be  found  in  the  bed,  but  which  could  nowhere  lie 
discovered. 

The  defense  set  up  for  her  is  temporary  or  penodic  insanity,  pio* 
duced  by  derangement  in  her  monthly  menstruations,  and  which  it 
is  said  was  liable  to  attack  her  at  each  recurring  monthly  period. 

Without  desiring  to  express  any  opinion  on  the  facts,  it  is  proper 
to  say  that  there  was  sufficient  evidence  to  suggest  at  least  a  possi- 
bility of  the  truth  of  her  defense,  and  to  demand  that  the  jury  sfaouM 
be  left  free  to  determine  the  question,  unembarrassed  by  erroneous 
instructions  from  the  court. 

They  were  not  so  left.  By  the  first  instruction  given  for  the  Stale, 
they  were  informed  that  "the  legal  presumption  of  sanity  is  ii«»i 
overcome  by  the  mere  probability  that  the  party  was  insane,  bui 
will  stand  until  overthrown  by  evidence.  Mere  probability  of  ins'iu- 
ity  cannot  prevail  over  the  presumption  of  sanity,  so  as  to  work  the 
acquittal  of  the  party  on  the  ground  of  insanity.  For  a  defense 
resting  on  the  ground  of  insanity,  the  insanity  must  be  clearly  proved.** 

In  other  words,  the  jury  were  told  that  though  they  believed  the 
defendant  probably  insane,  she  must  be  convicted  on  some  presamp- 
tion  of  law  which  overthrew  all  probabilities  of  fact. 

Is  this  a  sound  principle  of  law  ?  Undoubtedly  there  are  nnmeroas 
authorities  which  so  declare,  as  there  are  many  also  going  far  beyond 
this,  and  holding  that  the  defense  of  insanity  can  never  avail  nolens 
its  existence  is  established  to  the  exclusion  of  every  reasonable  douV»t. 
There  is  perhaps  no  subject  connected  with  criminal  law  upon  which 
the  authorities  are  more  hopelessly  in  conflict  than  the  OLe  here 
presented. 

Three  distinct  theories  are  held  by  courts  and  text-writers  of  the 
highest  character,  and  each  may  be  supported  by  a  long  array  of 
respectable  authorities,  viz.:  1.  The  prisoner  must  prove  his  insanity 
beyond  a  reasonable  doubt.  2.  He  must  establish  it  by  a  pre[K)D* 
derance  of  evidence.  3.  He  must  raise  a  reasonable  doubt  as  to  hii 
sanity. 

The  first  of  these  views  receives  most  countenance  from  English 
adjudications  and  text-books ;  the  second  is  supported  by  a  majoht} 
of  the  American  courts ;  while  the  third,  though  held  as  yet  perhaps 
by  a  minority  of  the  adjudged  cases,  is  gaining  in  favor,  is  the  well- 
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lettled  law  in  many  of  the  States,  and  is  sapported  by  a  power  of 
reasoning  which  we  deem  convincing. 

Every  indictment  charges  the  commission  of  a  criminal  act  by  a 
responsible  being,  and  no  conviction  can  occur  until  the  jury  shall 
have  been  satisfied  beyond  all  reasonable  doubt  that  such  an  act  has, 
by  such  a  being,  been  committed.  Sanity  is  the  normal  condition  of 
the  intellect ;  so  that  when  the  party  indicted  is  seen  to  be  a  human 
being,  the  presumption  of  the  law  (because  it  is  the  presumption  of 
common  sense)  is  that  the  person  is  sane.   ' 

Hence,  in  the  absence  of  evidence  to  suggest  the  contrary,  the 
jury  acts  on  this  presumption,  and  the  deed  being  proven,  the  con- 
viction follows.     But  if  in   proving  the  deed,  evidence  is  offered 
which  suggests  a  doubt  of  the  party's  sanity,  the  State  must  promptly 
meet  it,  and  this  without  regard  to  the  side  from   which   the  proof 
Mggesting  the  doubt  comes.     The  law  clothes  the  accused  with   a 
presumption  of  innocence   which  he  never  loses  until  a  verdict  of 
conviction  has  been  pronounced.     He  pleads  nothing  affirmatively, 
Mve  in  rare  and  exceptional  instances,  but  by  his  plea  of  not  guilty 
hepntsupon  the  State  the  burden  of  establishing  every  fact  neces- 
sary to  constitute  guilt.     The  changing  phases  of  the  evidence  may 
make    his  case  at    vanous  stages    wear  various    aspects.     At  one 
moment  it  may  seem  that  his  guilt  has  been  conclusively  shown,  and 
at  the  next  it  may  appear  to  have  been  as   conclusively  negatived ; 
but  his  own  attitude  never  changes.     To  every  fresh  development 
and  every  new  circumstance  he  repeats  his  plea  of  not  guilty,  and  in 
every  new  complication  he  rests  upon  his  legal  presumption  of  inno- 
cence.     The  testimony  offered  against  him  may  indeed  necessitate 
the  production  of  something  on  his  part  to  meet  the  case   as   made 
out;  but  it  can  never  do  this  until, uncontradicted  and  unexplained,  it 
has  demonstrated  his  guilt  beyond  a  reasonable  doubt.     Shall  it  be 
said,  that  because  this  has  been  accomplished  at  some  particular  stage 
of  the  testimony,  the  burden  of  proof  has  shifted,  and  thenceforward 
the  duty  is  imposed  upon  him  of  re-establishing  his  innocence  beyond 
all  reasonable  doubt?     Nobody  would  venture  so  to  assert,  if  the 
demonstration  of  guilt  so  made  out  was  in  regard  to  the  commission 
of  the  act.     Why  should  the  rule  be  different  in   reference  to  tlic 
mental  accountability  of   the  defendant?     There  can  be  no  crime 
without  mental  accountability,  and  it  is  just  as  essential  to  show  the 
conscious  mind  as  the  unlawful  act.     But  it  is  said  that  the  law  pre* 
lames  sanity.     So  the  law  presumes  malice  from  the  fact  of  killing; 
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but  if  anything  in  the  testimony,  either  of  the  State  or  of  the 
defendant,  suggests  a  reasonable  doubt  of  its  existence,  nobody  ever 
supposed  that  the  State  could  stop  short  of  removing  this  doubt,  and 
of  establishing  the  malice  to  a  moral  certainty. 

The  presumptions  or  implications,  which,  in  criminal  cases,  the  lav 
deduces  from  the  establishment  of  particular  facts,  have  no  other 
force  than  to  dispense  with  further  proof  of  the  thing  presumed, 
unless  something  in  the  testimony,  either  theretofore  or  thereafter 
offered,  suggests  a  doubt  of  the  existence  of  the  presumed  fact  But 
the  moment  that  doubt  is  engendered  in  reference  to  it,  if  it  be  as 
to  a  fact  necessary  to  conviction,  the  State  must  establish  the  fact 
independently  of  the  presumption;  and  the  obligation  to  do  this 
rests  continuously  upon  her.  The  accused  need  do  nothing  save 
repose  upon  the  presumption  of  innocence  with  which  the  law  has 
clothed  him,  and  claim  the  benefit  of  all  the  doubts  which  the  testi 
mony  has  evolved. 

Apply  these  principles  to  the  question  of  sanity.     Because  he  ia  a 
human  being,  the  accused  is  presumed  to  be  sane.     He  must  be  sane 
in  order  to  be  guilty.     The  trial  commences  with  the  presumption 
that  he  is  so.     If  nothing  in  the  testimony  suggests  otherwise,  there 
is  no  obligation  to  establish  it ;  but  the  moment  the  proof  warrant! 
a  reasonable  doubt  of  it,  no  matter  from  which  side  it  comes,  that 
doubt  must  be  removed.     Which  side  must  remove  it  ?    Manifestly 
that  side  which  set  out  to  show  guilt,  because  there  can  be  no  guilt 
without  sanity.     That  condition  of  sanity  which  is  ordinarily  the 
attribute  of  all  men  has  been  rendered  doubtful  as  to  this  particular 
man,  and  as  his  guilt  depends  upon  his  sanity,  its  existence  must  be 
shown  in  the  same  manner,  and  to  the  same  extent,  as  any  of  the 
other  elements  which  go  to  make  up  the  crime.     What  logic  or  con- 
sistency can  there  be  in  saying  that  all  the  other  elements  must  be 
established  beyond  a  reasonable  doubt,  but  that  this  one  —  certMnly 
as  essential  as  any  other  —  may  be   assumed  on  less  satisfactory 
proof?    True,  the  case  started  with  the  theory  that  it  existed,  but 
can  this  in  anywise  affect  the  condition  in  which  it  must  be  left  at 
the  close,  if  it  has  during  the  progress  of  the  trial  been  rendered 
doubtful?    How  can  a  jury  say.  We  have  no  doubt  of  the  guilt  of 
the  prisoner,  but  we  do  doubt  whether  he  was  sane  ?    If  a  jury  in  a 
capital  case*should  bring  in  such  a  verdict,  would  it  not  be  judicial 
murder  to  inflict  a  sentence  of  death  ?    And  yet  many  such  verdicU 
are  practically  inevitable  under  a  theory  of  the  law  which  holdi 
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thgt  the  burden  of  proving  insanity  rests  upon  the  accused,  and  that 
he  most  be  convicted  unless  he  lias  clearly  proved  it  beyond  all 
probability,  or  beyond  all  reasonable  doubt. 

We  think  the  true  rule  is  this :  Every  man  is  presumed  to  be  sane, 
and  in  the  absence  of  testimony  engendering  a  reasonable  doubt  of 
sanity,  no  evidence  on  the  subject  need  be  offered ;  but  whenever 
the  question  of  sanity  is  raised  and  put  in  issue  by  such  facts,  proven 
on  either  side,  as  engender  such  doubt,  it  devolves  upon  the  State  to 
remove  it,  and  to  establish  the  sanity  of  the  prisoner  to  the  satisfao* 
tion  of  the  jury,  beyond  all  reasonable  doubt  arising  out  of  ail  the 
evidence  in  the  case.  Pollard  v.  StcUe^  53  Miss.  410 ;  People  v. 
McCann^  16  N.  Y.  58 ;  SUtte  v.  BarOett,  43  N.  H.  224 ;  State  v. 
Crawford^  11  Kan.  32;  Polk  \,  State^  19  Ind.  170 ;  Hbppa  v.  StcUe^ 
31  LL  385  ;  OgUtree  v.  State,  28  Ala.  (N.  S.)  701. 

When  we  speak  of  insanity  as  an  excuse  for  crime,  we  refer,  of 
coarse,  to  snch  degree  of  insanity  as  disqualifies,  from  a  proper  per- 
ception of  the  difference  between  right  and  wrong,  and  thereby 
shields  its  victim  from  legal  accountability  for  his  acts.  Bovard*s 
Case^  30  Miss.  600. 

We  find  in  the  record,  among  the  instructions  asked  by  the  defend- 
ant, one  numbered  twelve,  in  which  the  rule  here  laid  down  is 
announced,  to  wit,  that  the  jury  must  acquit  if  they  entertain  a 
reasonable  doubt  of  the  sanity  of  the  accused.  This  instruction  is 
neither  mailed  "  given  ^  nor  "  refused,"  and  we  have  no  means  of 
discovering  what  was  the  action  of  the  court  upon  it.  If  it  was 
refused,  such  refusal  was  erroneous,  because  it  correctly  enunciated 
the  law«  If  it  was  given,  it  was  in  direct  conflict  with  the  fifth 
instruction  for  the  State,  upon  which  we  have  been  commenting,  and 
the  giving  of  conflicting  instructions  is  erroneous. 

The  ninth  instruction  asked  by  the  defendant,  and  refused  by  the 
court,  was  in  these  words:  "  Where  the  delusion  of  a  party  is  such 
that  he  has  a  real  and  firm  belief  of  the  existence  of  a  fact  which  is 
wholly  imaginary,  and  under  that  insane  belief  he  has  done  an  act 
vhich  would  be  justifiable  if  such  fact  existed,  he  is  not  responsible 
for  such  act.  Nor  is  a  party  responsible  for  an  act  done  under  an 
nncontrollable  impulse  which  is  the  result  of  mental  disease." 

The  doctrine  announced  in  the  first  clause  of  this  instruction  first 
found  distinct  utterance  in  the  celebrated  prosecution  of  Hadfield 
for  the  attempted  asbassination  of  King  George  III  (20  How.  St. 
Tr.  1281),  and  owes  its  birth  and  adoption  into  the  English  law  to 
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tLe  genias  and  eloquence  of  firskine.  It  has  been  repeatedly  since 
recognized  both  in  England  and  America^  notably  in  this  coantry  in 
Commomt^ealth  v.  Roger a^  7  Mete.  500,  and  in  Roberts  ▼.  State^ 
8  6a.  310.  Of  its  correctness  there  can,  we  think,  be  no  doubt. 
Indeed,  though  it  has  by  some  couits  been  denied  recognition,  it 
seems  to  us  only  another  method  of  stating  that  there  can  be  no 
crime  where  there  is  a  mental  incapacity  to  distinguish  between 
right  and  wrong;  for  though  delusions  as  to  particular  matters  fre- 
quently exist  in  minds  which  are  perfectly  rational  upon  all  other 
subjects,  yet  if  the  delusion  be  so  fixed  and  vivid  as  to  make  the 
imaginary  seem  the  real,  there  must  be  upon  that  subject  a  total 
incapacity  to  distinguish  between  right  and  wrong,  since  the  entire 
relation  between  the  victim  of  the  delusion  and  its  unconscious  sub- 
ject being  mentally  perverted,  there  can  be  no  proper  standard  of 
right  and  wrong  in  the  diseased  mind.  That  which  to  the  rest  of 
the  world  seems  right  is  to  him  the  most  flagrant  wrong,  and  vice 
versa.  If  to  his  deluded  imagination  his  best  friend,  or  the  wife  of 
his  bosom,  seems  a  relentless  foe,  bent  upon  his  destruction,  he  neces- 
sarily acts  upon  the  hallucination  which  possesses  him;  and  if  his 
action  is  such  as  would  be  justifiable  or  proper  if  the  reality  was  u 
he  supposes  it  to  be,  there  can  be  no  accountability,  because  there  haa 
been  no  conscious  crime. 

If  a  crazed  enthusiast  violates  the  law,  impelled  by  a  madneea 
which  makes  him  deem  it  the  inspired  act  of  God,  he  has  only  done 
that  which  his  diseased  and  deluded  imagination  taught  him  was 
right;  and  if  the  act  would  be  proper  in  one  so  divinely  inspired, 
and  was  the  direct  and  necessary  consequence  of  the  delusion,  there 
can  be  no  punishment,  because,  however  rational  on  other  subjectSi 
he  was  on  that  subject  incapable  of  having  a  criminal  intent. 

The  juries  must,  under  the  instructing  guidance  of  the  courts,  be 
the  judges  of  the  sincerity  and  firmness  of  the  belief,  and  of  whether  the 
act  was  in  truth  the  direct  and  necessary  result  of  the  insane  delusion. 
There  is  but  little  danger  that  the  sober  common  sense  of  mankind 
will  be  deceived  by  a  feigned  madness,  or  will  fail  to  detect  the  crafti- 
est imposter,  who,  under  the  guise  of  insanity,  violates  the  criminal  law 
The  danger  rathtr  is,  that  indignation  at  the  crime  and  incapacity  to 
appreciate  the  delusion  will  make  them  incredulous  of  its  existence* 

We  think  that  the  first  clause  of  the  instruction,  which  is  takes 
substantially  from  the  opinion  of  Chief  Justice  Shi.w,  in  Common* 
usealth  v.  Rogers,  stipra,  announces  a  correct  principle  of  law. 
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The  aecond  clanse  declares  that  there  is  no  responsibility  for  ''  an 
act  committed  under  the  nncontrollable  impulse  resulting  from 
mental  disease.'*  If  the  impulse  meant  is  the  direct  result  of  such 
mcDtal  disease  as  destroys  the  perception  of  right  and  wrong,  this  is 
only  a  reaffirmation  of  the  doctrine  announced  in  several  preceding 
charges,  and  it  derives  no  additional  strength  from  the  prefix  of  the 
word  "uncontrollable."  But  there  is  said  to  be  an  uncontrollable 
impnlse  springing  from  a  mental  condition  quite  different  from  thi-s 
a  state  of  the  mind  which  perfectly  perceives  the  true  relations  of 
the  party  and  recognizes  all  the  obligations  thereby  imposed,  but 
which,  it  is  said,  is  unable  to  control  the  will. 

This  character  of  insanity  is  variously  styled  meral  or  emotional, 
orimpalsive  or  paroxysmal  insanity.     It  is  known  among  medical 
writers  as  lesion  of  the  will.     Its  peculiarity  is  said  to  be  that  while 
the  mental  perception  is  unimpaired  the  mind  is  powerless  to  control 
the  will;  that  while  its  unhappy  subject  knows  the  right  and  desires 
to  pursue  it  some  mystenons  and  uncontrollable  impulse  compels 
him  to  commit  the  wrong.     This  kind  of  insanity,  if  insanity  it  can 
be  called,  though  sometimes  recognized  by  respectable  courts,  and 
8tiII  oftener,  perhaps,  by  juries  seeking  an  excuse  to  evade  the  stern 
dictates  of  the  law,  is  properly  rejected  by  the  authorities  generally. 
The  possibility  of  the  existence  of  such  a  mental  condition  is  toe 
doubtful,  the  theory  is  too  problematical  and  too  incapable  of  a  prac- 
tical solution,  to  afford  a  safe  basis  of  legal  adjudication.     It  may 
senre  as  a  metaphysical  or  psychological  problem  to  interest  and  amuse 
the  speculative  philosopher,  but  it  must  be  discarded  by  the  jurist  and 
the  law  giver  in  the  practical  affairs  of  life.     To  it  may  well  be 
applied  the  language  of  Judge  Curtis,  who,  in  speaking  of  this  and 
similar  questions,  says:  ''They  are  an  important  as  well  as  a  deeply 
irueresting  study,  and  they  find  their  place  in  that  science  which 
niinisters  to  diseases  of  the  mind.         *        «        «        13^;  ^y^q  \q^^ 
t«  not  a  medical  nor  a  metaphysical  science.     Its  search  is  after  those 
f'ractical  rales  which  may  be  administered  without  inhumanity  for 
the  security  of  civil  society  by  protecting  it  from  crime,  and  there- 
fore it  inquires  not  into  the  peculiar  constitution  of  mind  of  the 
accused,  or  what  weakness  or  even  disorders  he  was  afflicted  with, 
bat  solely  toAether  he  was  capable  of  having^  and  did  have^  a  criminul 
intent.     If  he  had  it  punishes  him,  if  not  it  holds  him  dispunishable." 
UniUd  Siatea  v.  McGhee,  1  Curt.  1. 
The  lAtter  clause  of  the  instruction  in  question  is  copied,  as  indeed 
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the  whole  instrnotioti  is,  from  the  syllabus  or  head-notes  of  ComTnon- 
weaUh  y.  Hogera,  7  Mete.  500,  but  it  fails  to  embody  the  qualification 
and  restriction  thrown  aronnd  the  doctrine  in  the  opinion  itself. 

The  uncontrollable  impulse  which  the  learned  chief  justice  declares 
will  excuse  the  act  is  said  to  be  that ''  which  overwhelms  reason,  <^n- 
science  and  judgment."  **  If  so,*'  says  he,  "  then  the  act  was  not  the 
act  of  a  voluntary  agent  but  the  involuntary  act  of  the  body  with- 
out the  concurrence  of  the  mind  directing  it."  In  other  words,  it  is 
the  uncontrollable  act  of  a  mind  destitute  of  reason,  conscience  or 
judgment  as  to  the  particular  object,  however  sane  as  to  other  mat- 
ters. The  latter  clause  of  the  instruction,  therefore,  should  hare 
been  restricted  by  words  conveying  the  idea  that  the  act  was  the 
direct  result  of  an  uncontrollable  impulse  springing  from  mental 
disease,  existing  to  so  high  a  degree  that  for  the  time  it  oyerwhelmed 
the  reason,  judgment  and  conscience. 

The  exceptions  taken  to  the  action  of  the  court  in  its  rulings  on 
the  evidence  are  without  merit. 

For  the  errors  indicated  in  the  instructions  the  judgment  if 
reversed  and  a  new  trial  awarded. 

NoTB  BT  THB  Rbportsb.— OppoAed  to  thil  dedaion  it  Ortwetn  r.  ObmaumwtaUk^'n  VtsoL Sl 
414;  S.  a,  18  Am.  Rep.  490.  The  nile  1b  thus  itated  In  BroOkdrCon  ▼.  ItupU,  ^  N.  T.  ISS: 
**Crlme0  can  only  be  committed  by  hnman  beings  who  are  is  a  condition  to  be  reaponalble  fx 
their  acta,  and  apon  thla  general  proposition  the  proeecator  holda  the  afllnnatlTe,  and  the  faard«a 
of  proof  Is  npon  him.  Sanity  belni;  the  normal  and  naoal  condition  of  mankind,  the  law  ;««- 
snmes  that  every  Indlrldnal  Is  In  that  state.  Hence  a  proseentor  may  rest  upon  that  pnmmf- 
tion  without  other  proof.  The  fact  is  deemed  to  be  proved  prima  faeU,  Wtaoecv  desies  tkii 
or  Interposes  a  defense  based  upon  its  nntmth,  most  prove  It ;  the  bnrdea,  not  of  the  feticF&l 
Issne  of  crime  by  a  competent  person,  but  the  burden  of  overthrowing  the  preaompckwof  fssit? 
and  of  showing  insanity,  is  apon  the  persmi  who  alleges  it,  and  if  evidence  la  gfven  ttndisf  ^ 
establish  insanity,  then  the  general  question  is  presented  to  the  court  and  |nry  whether  ite 
crime.  If  committed,  was  committed  by  a  person  responrible  for  his  acts,  and  npon  this  qBeinon 
the  presumption  of  sanity,  and  the  evidence,  are  all  to  be  considered,  and  th*  pmeecntnr  holds 
the  affirmative,  and  if  a  reasonable  doubt  exists  as  to  whether  the  prisoner  la  aane  or  not,  he  \» 
entitled  to  the  benefit  of  the  doubt,  and  to  an  acquittal.  The  question  may  be  statad  in  a  vartetr 
of  language.  There  is  no  rigid  role  prescribing  the  particular  terms  to  be  «na|ftloyed,  ff  the  r!»> 
stance  of  the  rule  is  preserved. 

"  The  Judge,  in  this  case,  among  many  others  not  criticized,  used  this  exproaaion :  ^This  &'■  «- 
gation  of  insanity  is  an  affirmative  issue  which  the  defendant  Is  bound  to  prove,  and  jea  m»* 
he  satisfied  from  the  testimony  Introduced  by  htm  that  he  was  insaneu*  And  bo  also  chari^ 
that  if  '  there  is  a  well-founded  doubt  whether  this  man  was  insane  at  the  time  be  flr«d  iht 
plt>tol,  you  will  acquit  him.*  Take  the  two  paragrapha  of  the  charge  together,  there  was  no 
error.  The  prisoner  was  bound  to  prove  that  he  was  not  sane,  and  whether  Insanity  is  call  ^ 
an  affirmative  issue,  or  it  is  stated  that  the  harden  of  proof  of  Insanity  is  upon  the  prisoner  tu 
order  to  overcome  the  presumption  of  sanity,  Is  not  very  material  If  the  jury  are  toM,  as  th?? 
were  in  this  case,  that  a  reasonable  doubt  upon  that  question  entitled  the  pdaoner  to  an  aeqait* 
tal.  The  Jury  could  not  have  misunderstood  their  duty  under  these  instructiona,  nor  have  been 
misled  by  them,  and  If  an  exception  had  been  taken  it  must  have  been  overruled.** 

See,  '*The  plea  of  Insanity,  as  an  answer  to  an  Indictment,  **  by  John  Ordnmax,  1  Gfcak 
Law  Mag.  431. 


JANUARY  TERM,  1879.  369 

Harkread«r  y.  ClaTtoa. 


ELaBKBEADCS  v.  CLAYTOlf. 
0SO  Mte.  88S.) 

Iked^^eMwo  —  bona  flde  pwrehattr. 

No  tifle  Tests  In  a  grantee  who  obtains  possesaion  of  aa  escrow  without  per- 
fonnance  of  the  condition,  and  a  bona  fids  purchaser  from  him,  after  the 
death  of  the  grantor,  acquires  no  title.* 

fTHE  opinion  states  the  case. 

Houston  Jb  Beynoidi^  for  appellant. 

h  The  testimony  sbows  that  Wiley  delivered  his  deed  to  Drane 
u  an  escrow,  to  be  delivered  to  the  Memtts  npon  the  contingency 
of  their  paying  the  note  for  the  purchase-money,  which  note  Drane 
also  held  for  collection,  with  authority  either  to  collect  in  person  or 
through  attorneys;  and  that  the  money  was  paid  and  the  deed 
<ielivered.  In  such  case,  the  deed  relates  back  to  the  first  delivery, 
so  that  the  intervening  death  of  the  grantor  cannot  affect  the  pass- 
ing of  the  title.  Whitfield  v.  Harris^  48  Miss.  719;  Simpeofi  v. 
McGlcUhnen/y  52  id.  723.  The  depositary  of  the  deed  is  the  agent  of 
both  the  grantor  and  grantee.  Wheelwright  v.  Wheelwright,  2 
Mass.  446;  3  Am.  Dec.  66  ;  Foster  v.  Mansfield,  3  Meto.  on  Con.  472; 
Frosty.  JBeekman,  1  Johns.  Ch.  288;  3  Washb.  on  Real  Prop.  272; 
4  Cruise  on  Real  Prop.  (Greenl.)  g§  73,  74 ;  Shcp.  Touch.  68,  69. 

2.  The  Merritts  having  possession  of  the  escrow  deed  when  Hark- 
reader  purchased  for  full  value,  without  notice,  the  latter  is  an 
innocent  purchaser.  It  is  only  required  that  the  title  purchased  bo 
apparently  good  and  perfect  at  law.  Wailes  v.  Cooper,  24  Miss. 
208;  Walton  v.  Margroves,  42  id.  27  ;  Perkins  v.  Swank,  43  id.  358; 
Amb.  293.  A  bona  fide  purchaser,  for  value  and  without  notice,  may 
defend  under  his  title  when  he  could  not  enforce  it  in  equity.  Beek' 
man  v.  Frosty  18  Johns.  644;  1  Storj^'s  Eq.  Jur.,  §§  410,  411.  The 
rule,  in  such  oMe,  ia  foanded  on  principles  of  public  policy.  Wal- 
Iwyn  V.  Zee,  9  Ves.  24 ;  1  Story's  Eq.  Jur.,  §§  409,  411 ;  Zee  v.  Fort- 
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wood^  41  Miss.  109 ;  JOiuk  ▼.  MoNamer^  24  id.  58 ;  Story  on  Saleii 
§  159.  It  applies  to  real  and  personal  property  alike.  Wyte  t. 
Dandridge^  35  Miss.  688.  Where  one  of  two  innocent  parties  mofll 
sniler  damage,  it  must  fall  on  the  least  diligent,  if  their  positions  are 
distinguishable;  bat  if  not,  they  must  be  left  to  their  legal  remedies. 
2  Greenl.  on  Ev.,  §  207;  Dickson  v.  Oreen^  24  Miss.  618;  1  Johns. 
Ch.  878;  1  Story's  Eq.  Jur.,  §  387 ;  DivoU  ▼.  Leadbetter,  4  Pick.  219. 
8.  If  the  deed  was  delivered  to  the  attorneys  as  an  escrow,  to  be 
delivered  to  the  Merritts  upon  the  payment  of  the  purchase-moncf 
to  the  attorneys,  and  after  the  death  of  Wiley  the  porchase-roonef 
was  paid  and  the  deed  delivered,  the  title  vested  in  the  Merritts, 
even  though  they  knew  of  the  death  of  Wiley.  In  such  case,  the 
deed  takes  effect  by  relation,  in  respect  to  the  title,  from  the  original 
delivery,  and  its  effect  is  not  impaired  by  the  death  of  the  grantor. 
2  Minor's  Inst.  659;  2  Lomaz's  Dig.  87;  3  Preston  on  Abst  Title, 63; 
8  Co.  Inst.  352 ;  Teneick  v.  Flagg^  29  N.  J.  L.  25 ;  Keirsted  v.  Avery, 
4  Pai.  1. 

Clayton  A  Clayton^  and  Blair  A  Clifton^  for  appellees. 

SiicBALL,  Ch.  J.  This  case  has  been  heretofore  in  this  court,  oo 
appeal  from  the  order  of  the  chancellor  sustaining  the  demurrer  and 
dismissing  the  bill.  The  cause  was  remanded,  that  the  heirs  of  Lero; 
Wiley,  deceased,  might  be  made  parties.  They  were  necessary  par- 
ties, inasmuch  as  the  object  of  the  suit  was  to  specifically  enforce  the 
contract  of  their  ancestor,  and  they  therefore  would  be  interested  in 
any  question  affecting  the  title  to  the  land.  The  relief  sought  by  the 
complainant,  administrator,  etc.,  of  Wiley,  was  to  collect  the  balance 
due  for  purchase-money,  by  a  sale  of  the  land,  if  the  original  vendee^ 
the  Messrs.  Merritt,  or 'their  vendee,  Harkreader,  did  not  pay  it- 
Many  of  the  questions  litigated  in  this  appeal  were  settled  on  the 
former.     See  report  of  case,  52  Miss. 

A  brief  summary  of  the  case  stated  by  the  complainant  is,  that 
the  suit  brought  in  1868,  in  the  name  of  Leroy  Wiley,  to  collect  the 
money  by  a  sale  of  the  land,  and  which  resulted  in  a  decree  and 
sale,  and  purchase  by  the  Messrs.  Merritt,  was  instituted  after  the 
death  of  Wiley,  and  of  consequence  the  entire  proceedings,  inclad- 
ing  the  s&ie,  were  utterly  null,  and  of  no  effect;  and  therefore  the 
land  may  be  subjected,  in  this  suit,  to  the  payment  of  the  debt  due  U 
Wiley's  personal  repiesentative.    It  is  averred  in  the  bill,  and  admit 
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ted  hj  Harkreader  in  his  answer  to  the  amended  bill,  that  Wiley,  in 
1867,  rigned,  sealed  and  acknowledged,  in  the  State  of  Alabama,  a 
deed  io  dne  form,  and  transmitted  it  to  Col.  Drane,  to  be  delivered 
to  the  Messrs.  Merritt  on  payment  of  the  balance  of  the  parchase- 
money;  that  Drane  tendered  the  deed  to  them,  and  requested  pay- 
ment of  the  money;  that  they  declined  to  pay;  that  thereupon 
Drane  delivered  the  deed  and  the  note  to  Tnoker,  Green  &  Pickens, 
for  the  purpose  of  bringing  the  proper  suit.  Harkreader  states  that 
the  Messrs.  Merritt  bought  under  the  decree,  paid  the  bid  to  the 
solicitors,  and  received  the  deed  from  the  commissioner;  and  that 
when  they  paid  the  bid,  they  withdrew  from  the  files  the  deed  from 
Wiley  to  themselves,  with  the  consent  of  the  solicitors.  He  states 
that  at  the  date  of  the  sale,  neithei'  the  Messrs.  Merritt  nor  himself 
knew  of  the  death  of  Leroy  Wiley;  nor  was  he  aware  of  it  when  he 
purchased  from  them  on  the  1st  of  January,  1872. 

On  these  allegations,  this  defendant  insists  that  he  isa  bona  fide 
purchaser,  without  notice  of  Wiley's  death,  find  of  the  invalidity  of 
the  decree  and  sale;  and  secondly,  that  the  withdrawal  of  the  deed 
of  Wiley,  with  the  consent  of  Messrs.  Green,  Pickens  Ss  Tucker, 
the  solicitors,  invested  them  with  the  legal  title,  or  the  power  to  pass 
it  to  a  purchaser. 

It  is  plain  that  Wiley  transmitted  the  deed  to  Drane,  to  be  delivered 
to  the  Messrs.  Merritt  on  payment  of  the  money.  The  contraot 
between  the  vendor  and  the  vendees  was,  that  the  title  should  be 
retained  until  payment.  Drane  had  authority  to  secure  the  money; 
in  truth;  the  deed  was  sent  to  him  that  he  might  make  a  demand  of 
the  money,  efficient  to  complete  the  right  of  Wiley  to  subject  the 
land  to  its  payment,  if  the  Messrs.  Merritt  were  put  in  default. 
Drane  so  understood  his  duty  to  Wiley,  for  immediately  he  placed 
the  papers  in  the  hands  of  the  solicitors  for  suit. 

Four  days  before  they  exhibited  the  bill  against  the  Messrs.  Merritt^ 
Wiley  died.  His  death,  as  held  on  the  former  appeal,  put  an  end 
to  the  power  of  Drane  or  the  solicitors  to  proceed  further  in  the 
business.  The  rights  of  Wiley  in  the  money  and  to  the  land  had 
been  transmitted  to  his  personal  and  legal  representatives.  When 
the  solicitors  took  the  first  step,  they  occupied  no  fiducial  relation 
to  Wiley,  nor  could  they.  In  ignorance  of  his  death,  they  conducted 
througli  the  Court  of  Chancery  a  solemn  farce  in  his  name,  as  the 
living  actor.  The  Messrs.  Merritt,  in  the  like  ignorance,  bought 
nnder  the  decree. 
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It  is  urged,  in  nrgumeut,  on  behalf  of  Harkreader,  that  concodhig 
tha  Messrs.  Merritt  coald  not  set  np  the  deed  of  Wiley  as  agiinst 
his  heirs  or  devisees,  nevertheless  the  deed  was  exhibited  to  him,  ai 
pftrt  of  their  chain  of  title,  before  he  purchased;  and  having  hotight 
in  ignorance  of  Wiley's  death,  he  is  not  chargeable  with  any  of  the 
eiroumstanees  that  might  be  set  np  against  them. 

That  brings  ns  to  the  inqniry,  whether  Harkreader  occupies  a  bet- 
ter position  than  his  immediate  vendors. 

The  final  and  complete  act  which  makes  a  deed  effectnal  is  Min9ry. 
Whilst  no  specific  formalities  are  necessary,  the  grantor  most  con- 
sent that  the  deed  shall  pass  irrevocably  from  his  control,  and  the 
grantee  must  accept  it.     IF  from  what  occurs  between  grantor  and 
grantee,  a  delivery  and  acceptance  may  be  implied,  it  is  eqaiv&letil 
to  an  adtnal  delivery.    It  is  the  assent,   express  or  implied,  to 
the  act,  which  gives  it  efficacy.    Morgan  v.  Hiulehuni  Lodgtj  58 
Miss.  674*    But  if  the  grantor  make  and  seal  an  instrument  as 
his  writing  or  escrow,  and  deliver  it  to  a  third  person,  to  be 
by  him  delivered  to  the  grantee  upon  some  fature  event,  and  it 
be  delivered  accordingly,  it  is  not  the  grantee's  deed  until  ^the  second 
delivery.    If  the  grantee  obtains  possession  of  it  before  the  event 
happens,  the  grantor  may  avoid  it  on  the  plea  of  '^  non  est  fa^umJ* 
S  Co.  85  by  36  a;  Do&  v.  Knight,  5  B.  <&  C.  671 ;  CecU  v.  Buieher,  I 
Jac.  Ss  W.  87.     Although  such  deed  generally  takes  effect  from  the 
second  delivery,  there  are  exceptional  cases  where  it  would  relate 
f  back  to  the  first.     The  exceptions  are  founded  on  necessity,  to  pre- 
^  vent  a  failure  of  justice  — "  m<  ras  vale<U  quam  pereatJ*^    Some  of 
vthese  exceptions  are  enumerated  in  Simpson  v.  MoQUUhnery,  52  Misi. 
.724,  and  Wheelwright  v.  Wheelwright,  2  Mass.  453.    If  delivery  is  to  a 
atranger,  to  be  transmitted  to  the  grantee  on  conditions  to  be  per- 
formed, the  estate  does  not  pass  until  the  second  delivery.     If  the 
grantee  gets  the  deed  before  the  conditions  have  been  complied  with, 
the  estate  does  not  pass.     That  is  so  because  the  grantor  has  not 
consented  to  the  delivery.     As  to  him,  the  instrument  has  not  lost  its 
character  as  a  mere  written  scroll.    Though  having  all  the  formalities 
oi  a  complete  instrument,  it  remains  a  scroll  until  the  event  has 
happened  on  the  occurrence  of  which  the  grantor  has  agreed  thai  it 
shall  be  effectual  to  pass  the  title.     It  would  seem  to  follow,  that  if 
the  grantee  gets  possession  of  the  instrument  surreptitiously,  or  on 
sny  other  terms  than  fulfilling  the  conditions,  there  has  not  been  a 
delivery  with  the  assent  of  the  grantor,  and  the  title  woa?d  not  hs 
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eoQYeyecU  The  antborities  are  abundant  in  sapport  of  that  propo- 
dtioit  In  JBeem  ▼•  McITtmcky  10  Cal.  588,  it  was  said  **  that  a  eom- 
pUanoe  with  the  agreement  was  the  only  condition  on  whioh  Beem, 
the  grantee,  coald  acquire  the  title;"  and  not  having  complied  with 
the  condition,  the  'Hitle  was  void.''  In  Dyson  y.  BradsfioniOj  23  CaL 
528,  it  was  repeated  that  the  grantee  acquired  no  title  by  the  deed, 
except  on  strict  compliance  with  the  conditions  on  which  delivery 
was  to  be  made.  Black  v.  Shreve^  13  N.  J.  £q.  455;  3  Washb.  on 
Real  Plop.  272. 

Following  the  doctrine  to  its  legitimate  logical  application,  the 
coDclusion  would  be  that  a  grantee  who  had  got  the  deed  without 
complying  with  the  condition,  not  having  title  himself,  could  not 
convey  to  an  innocent  purchaser,  who  might  have  been  misled  by 
seeing  the  deed  in  his  possession. 

That  precise  question  was  presented  in  JEherts  v.  Agnes^  4  Wis. 
356.  H^re,  the  deed  was  left  with  Zetler  as  an  escrow,  with  instruo- 
tions  not  to  be  delivered  until  certain  securities  should  be  given  by 
Agoes.  Agnes  fraudulently  got  possession  of  the  deed,  by  inducing 
Zetler  to  deliver  it  without  executing  the  securities,  and  had  it 
recorded,  and  sold  to  Swift  for  a  valuable  consideration,  who  was 
ignorant  of  the  fraud.  The  court  held  that  Agnes  obtained  no  title, 
and  '^he  could  not  convey  any,  by  any  conveyance  he  could  make  to 
another.**  The  sum  of  the  reasoning  is,  that  obtaining  the  deed  by 
fraud,  larceny  or  any  means  short  of  the  performance  of  the  con- 
dition, is  against  the  assent  of  the  grantor;  and  as  assent  is  necessary 
to  a  delivery,  and  a  delivery  to  the  validity  of  the  deed,  the  grantee 
got  no  title,  and  could  not  transmit  any.  If  Swift  purchased  on  the 
futh  of  the  record,  the  answer  was,  the  registration  of  an  escrow  did 
not  give  it  validity  as  a  deed.  That  case  was  afterwards  recon- 
uderedy  and  its  doctrine  reaffirmed.     6  Wis.  457. 

Harkreader,  as  the  vendee  of  the  Messrs.  Merritt,  stands  precisely 
in  their  shoes,  and  the  doctrine  of  an  innocent  purchaser  without 
notice  has  no  application  to  him. 

A  deed  contrived  to  injure  and  defraud  creditors  is  the  deed  of  the 
grantor;  it  has  become  complete  by  delivery.  A  purchaser  from  the 
fraudulent  grantee,  in  good  faith,  without  notice  of  the  fraud, 
acquires  the  title,  acquitted  of  the  equity  in  favor  of  creditors  of  the 
grantor.  The  deed  was  competent  to  convey  the  title,  subject  to  be 
avoided  by  creditors,  provided  they  assailed  it  before  it  had  been 
transmitted  to  a  bona  fide  purchaser.     So,  a  purchaser  of  the  legal 
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6sUte  will  hold  it,  discharged  of  all  secret  equities  of  which  he  had 
no  notice.  Bat  in  all  cases  where  the  plea  of  an  innocent  parchaser 
can  be  interposed,  the  party  must  have  acquired  the  legal  tUle^  which 
he  thus  attempts  to  protect  against  some  undisclosed  equity  or  charge 
on  the  property.  It  is  plain  that  Harkreader  cannot  take  shelter 
under  that  plea,  because  he  has  not  a  legal  title  to  the  property. 
That  is  still  outstanding  in  the  heirs  or  devisees  of  Wiley.  It  is 
sufficient  to  rest  this  conclusion  on  the  predicate  that  Wiley  was  not 
alive  when  the  Messrs.  Merritt  got  the  deed.     Dran'e  was  dead  also. 

There  are  cases  which  hold,  with  great  plausibility  and  force  of 
reasoning,  that  if  the  agent  of  the  grantor  delivers  the  deed  to  the 
grantee  without  conditions  performed,  an  innocent  purchaser  from 
the  grantee  will  be  protected,  flight  v.  Schenky  10  Penn.  St.  293; 
IVcUt  v.  Holman^  16  Yt.  580.  But  it  has  been  urged  that  Hark- 
reader has  the  better  equity.  We  think  that  the  superior  equity  is 
with  the  heirs  and  devisees,  who  have  never  realissed  the  price  of  the 
land.  At  all  events,  it  is  equal  to  that  of  Harkreader ;  and  when 
the  equities  are  equal,  the  legal  title  will  prevail.  4  Kent's  Coin. 
459 ;  JFVost  V.  Bedcman^  1  Johns.  Ch.  248 ;  1  Story's  Eq.  Jar.,  ^ 
75,  76 ;  Everts  v.  AgneSy  4  Wis.  supra.  If  Messrs.  Tucker,  Green  k 
Pickens,  the  solicitors,  had  paid  the  money  collected  from  the  Messrs. 
Merritt  to  the  personal  representative  of  Wiley,  there  would  have 
been  a  satisfaction  of  the  debt,  and  the  Merritts  could  not  have  been 
disturbed  in  their  right.  Their  equity  would  have  been  complete. 
The  payment  of  the  money  to  Mrs.  Drane,  the  administratrix  ol 
her  husband,  was  unauthorized. 

[Omitting  minor  considerations.] 

The  respondents  did  not,  by  any  of  their  defenses,  obviate  thi 
complainant's  equity. 

The  decree  is  €ffiTmei, 
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MOOBB  T.  CHBrniAV. 
CMlllM.408^ 

Afwtf  mud  Mid — ngM  uf  faiktr  to  witfier  wudodn  qf  ehUd  a$  offoiiui  widtm. 

A  lather  gaTe  hie  eon,  ten  yean  of  age»  to  a  man  of  good  character  and  ample 
meanfl^  to  keep  him  during  minority.  The  father  dying  three  years  afterward, 
the  mother  brought  habeoi  eorpM  for  the  child.  Bdd,  that  she  was  entitled 
to  his  custody,  although  she  was  poor  and  dependent,  and  he  preferred 
remaining  with  defendant* 

HABEAS  CORPUS.    The  opinion  sUtee  the  facta.    The  defendant 
had  judgment  below. 

Ifemman  Cayoe^  for  appellant. 


Jb  Cl^fton^  far  appellee. 

1.  Christian  does  not  deprive  the  mother  of  her  child.  He  usee 
no  restraint.  The  boy  is  at  liberty  to  leave  at  pleasure,  but  he  pre- 
fers to  remain.  The  illegal  restraint  is  the  foundation  of  the  right  to 
this  remedy,  and  without  that  the  writ  of  habeas  corpus  cannot  be 
•Qstained.  FosUr  v.  Alston^  6  How.  (Miss.)  406.  Our  statutes  do 
not  enlarge  the  remedy  so  as  to  change  this  rule.  Acts  1876,  p.  82; 
Code  1871,  §  1896. 

2.  The  boy  wants  to  stay  with  Christian.  To  force  him  back  to 
his  mother  would  be  depriving  him  of  his  liberty;  and  this,  where 
Christian  is  every  way  fitted  to  care  for  him,  and  the  mother  poor 
and  dependent,  in  many  ways  unfit.  Maples  y.  Maples^  49  Miss.  393; 
Coeke  v.  Hannum^  39  id.  423;  2  Kent's  Com.  194. 

Chalmtcbij,  J.  Bettie  Moore,  the  widowed  mother  of  Frank 
Moore,  a  minor,  brought  this  writ  of  fiabeas  corpus  against  Thomas 
F.  Christian,  to  recover  possession  of  her  son,  who  she  alleges  is 
illegally  detained  in  custody  by  said  Christian.  Christian  answers 
that  the  boy  is  at  his  house  of  his  own  accord;  that  he  (Christian) 
exerts  no  sort  of  restraint  over  him ;  and  that  he  is  at  liberty  to 
depart  whenever  he  chooses.    The  testimony  develops  this  state  of 

*  OoDipara  h^  r$  FkU  (I  MoArthnr,  OSS),  W  Am.  Rep.  SIS. 
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facts.  The  father  and  mother  of  the  boy  had  been  laborers  on  the 
land  of  ChristiaD.  The  father  died  shortly  before  the  saing  oat  of 
the  writ.  Christian  alleges  that  several  years  before  his  death  he 
put  the  boy  in  his  (Christian's)  charge,  saying  that  he  might  keep 
him  until  he  attained  majority.  The  mother  says  that  she  does  not 
believe  that  her  husband  ever  entered  into  any  such  agreement,  and 
that  if  he  did,  it  was  without  her  knowledge  or  consent.  It  is  certain 
that  the  boy  went  into  Christian's  charge  when  he  was  aboat  ten 
years  of  age,  and  that  he  was  about  thirteen  when  this  action  was 
instituted.  He  avows  his  own  desire  to  stay  with  Christian,  st&tii^ 
that  the  latter  treats  him  well,  and  has  promised  to  give  him  a  horse, 
saddle  and  bridle  if  he  will  remain.  When  the  mother  called  for 
her  son,  before  the  suing  out  of  this  writ,  Christian  told  her  that  he 
could  go  with  her  if  he  desired  to  do  so,  but  that  she  should  not  taks 
him  against  his  will  She  says  that  Christian  threatened  to  whip  her 
if  she  attempted  to  compel  her  son  to  go  with  her.    This  he  denies. 

It  is  shown  that  Christian  is  a  man  of  good  character,  and  some 
property.  The  mother  is  very  poor  and  illiterate,  dependent  upon 
her  daily  labor  in  the  fields  for  the  support  of  herself  and  five 
children,  all  of  whom,  save  one,  are  younger  than  this  son. 

Two  questions  are  presented  by  these  facts:  1.  Is  the  mother 
entitled  to  the  custody  of  her  child  ?  2.  Has  there  been  established 
such  detention  of  the  boy,  on  the  part  of  Christian,  as  will  support 
this  writ  ? 

Nature  gives  to  parents  that  right  to  the  custody  of  their  children 
which  the  law  merely  recognizes  and  enforces.  It  is  scarcely  less 
sacred  than  the  right  to  life  and  liberty,  and  can  never  be  denied 
save  by  showing  the  bad  character  of  the  parent,  or  some  exceptional 
circumstances  which  render  its  enforcement  inimical  to  the  b^st 
interests  of  the  child. 

Our  statute  law  provides  for  appointing  guardians  of  the  estates  of 
minors,  whether  their  parents  are  living  or  dead ;  but  expressly  for* 
bids  the  appointment  of  guardians  ol  their  persons  if  either  parent 
be  alive,  thus  recognizing  in  the  broadest  manner  the  parental  right 
to  their  custody.     Code  1871,  §  1202. 

So,  too,  all  officers  and  courts  are  forbidden  to  apprentice  any 
minor  without  the  consent  of  the  parent,  unless  it  be  shown  that  the 
parent  has  failed  or  been  unable  to  take  charge  of  the  chUd,  or  is  of 
\mmoral  habits.    Code  1 87 1 ,  §  1 793. 

No  higher  evidence  could  be  afforded  of  the  aanotity  with  which 
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ov  l»w  inveBtB  the  parental  right  of  custody,  or  rather  rocogiiises 
and  protects  the  right  given  hy  nature  and  by  God.  It  is,  indeed, 
held  that  this  parental  right  roast  give  way  to  the  permanent  interest 
oi  the  child,  if  it  be  shown  that  the  life,  or  health,  or  morals  of  the 
latter  will  be  prejudiced,  or  his  usefulness  as  a  citizen  seriously 
jeopardized,  by  remaining  under  the  parental  control;  but  it  is  not 
meaat  by  this  that  the  courts  can  sit  in  judgment  upon  the  question 
whether  a  wealthy  stranger  can  give  to  the  child  more  worldly 
Bd?antageB  than  an  indigent  parent.  This  would  be  to  make  poverty  a 
crime,  and  to  punish  it  by  the  bitterest  of  penalties.  In  the  case  at 
bar,  it  is  not  shown,  or  attempted  to  be  shown,  that  the  mother  is  in  ' 
aoy  reqiect  an  improper  person  to  control  and  govei*n  her  own  off- 
spring. Nothing  is  alleged  against  her  save  her  poverty  and  her 
dependent  condition,  and  that  would  seem  to  furnish  a  reason  rather 
u  favor  of  than  against  her  right  to  demand  and  oi))tain  the  control 
and  the  services  of  that  one  of  her  children  who  can  aid  her  in  rear- 
ing and  supporting  the  others. 

The  boy,  it  is  true,  expresses  a  preference  to  remain  with  the 
appellee;  but  while  in  doubtful  cases  the  wishes  of  a  child  of  this 
age  will  be  sought,  and  to  some  extent  be  observed,  we  cannot  for  a 
moment  agree  that  a  boy  of  thirteen  can  be  allowed,  at  pleasure,  to 
tbandon  his  filial  duties,  and  select  elsewhere  a  home  more  agreeable 
either  to  his  desires  or  his  worldly  interests.  So  to  hold  would  sim- 
ply be  to  offer  a  premium  to  the  children  of  the  poor  to  shirk  the 
duties  to  which  their  station  in  life  has  called  them,  and  to  permit 
them,  at  the  sacrifice  of  all  the  natural  affections,  to  set  about  better- 
ing their  condition,  at  a  period  of  life  when  the  law  dedicates  both 
their  persons  and  their  services  to  parental  control. 

Bat  it  is  said  that  in  this  instance  the  father,  in  his  lifetime,  had 

contracted  away  his  son,  and  that  as  it  is  to  the  father,  rather  than 

the  mother,  that  the  law  awards  the  custody  of  the  children,  this  con* 

tract  will  be  enforced  by  the  courts.     Conceding  that  there  was  in 

this  case  a  contract,  based  upon  a  legal  consideration  and  binding 

upon  the  father — upon  which  we  express  no  opinion  —  it  must,  we 

think,  be  held  to  have  terminated  at  his  death.     If  made  at  all,  and 

if  a  valid  contract  at  all,  it  was  entered  into  without  the  knowledge 

or  consent  of  the  mother,  and  could  not,  therefore,  divest  her  of  that 

right  to  the  custody  of  her  son  which  arose  upon  the  death  of  the 

father. 

The  father  may  appoint  a  testamentary  guardian  of  the  person  oi 
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estate  of  his  children,  bat  he  cannot,  by  contract  with  a  stranger,  W 
gain  away  the  rights  of  the  mother  after  his  death*  The  ooniti 
might,  under  snch  circumstances,  refuse  to  restore  the  child  to  her, 
for  good  and  sufficient  reasons,  springing  out  of  her  own  character 
and  the  welfare  of  the  child ;  but  the  objections  to  doing  so  most  be 
based  upon  other  considerations  than  her  poverty,  or  the  wishes  of  a 
boy  of  thirteen,  seduced  from  filial  duty  by  promises  of  presents  or 
rewards. 

We  are  of  opinion  that  the  mother,  in  this  case,  has  shown  herself 
entitled  to  the  custody  of  her  son. 

Has  a  case  of  detention  been  made  out  agunst  appellee  ?  *'  The 
writ  of  habeas  corpus  shall  extend  to  all  cases  of  illegal  confinement 
or  detention  whatever,  by  which  any  person  is  deprived  of  his  liberty, 
or  in  tohich  the  rightful  custody  of  any  person  is  withheld  from  tfu 
person  entitled  th^eto.^    Oode  1871,  §  1396. 

We  h&ve  seen  that  the  mother  is  entitled  to  the  custody  of  her  boo 
in  this  case.  Is  that  custody  withheld  from  her  by  appellee?  He 
says  that  the  boy  is  at  liberty  to  go  if  he  pleases,  but  he  admits  that 
he  has  forbidden  the  mother  to  exercise  her  parental  right  of  force 
and  chastisement  to  compel  obedience  to  her  wishes.  He  who  ha^ 
bors  a  child  absconding  from  its  home,  and  forbids  the  exercise  of 
parental  authority  to  enforce  a  return,  does,  within  the  meaning  of 
the  act,  withhold  the  child  from  the  custody  of  the  person  enti- 
tled to  it. 

Indeed,  the  mere  harboring  and  employing  of  a  child  under  snob 
circumstances,  is  made  by  statute  a  criminal  offense  in  this  State, 
and  would  of  itself  perhaps  justify  a  writ  of  habeas  corpus.  Acts 
1876,  p.  32. 

In  Maples  v.  Maples^  49  Miss.  398,  this  court  refused  to  return  a 
child,  who  was  living  with  its  grandfather,  to  its  mother,  who  was 
shown  to  be  an  immoral  woman.  That  far  the  decision  is  approved. 
In  so  far  as  it  held  that  the  conduct  of  the  grandfather  in  refusing 
to  permit  the  mother's  agent  to  take  possession  of  the  child  did  not 
amount  to  a  detention,  it  is  overruled. 

Reversed  and  remanded,  with  instructions  to  remand  the  child  te 
the  custody  of  the  mother.    Appellee  to  pay  costs  in  both  ooorta 
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LOWBNBUBG  T.  JONXfl. 
<WMlM.C6S.) 

Cbi^— MM%  ^  latt  nf  a  eann$etinff  Uns  qf  earri&n  far  negl^gmee  qfapria^ 

Tbb  lait  of  MTenl  oommon  cairierB,  forming  a  connecting  line,  cannot  be 
lieU  for  the  negligent  Ioob  of  goods  by  a  prior  carrier  of  the  same  line. 

ACTION  for  freight.    The  defendant  claimed  to  offset  the  value 
of  a  portion  of  the  property  lost  in  transit.    The  opinion  states 
the  iaets.    On  this  point  the  judgment  below  was  for  the  plaintiff. 

71 JL  Miller  and  M.  Maar^haU^  for  plaintiffs  in  error. 

W,  JL  Nugenlf  for  defendant  in  error. 

fliMBArT.,  Ch.  J.  The  question  on  which  the  case  seems  to  have 
tuned,  in  the  court  below,  was,  whether  the  defendants  could  not 
nooop  in  this  action  the  value  of  the  mule,  against  the  demand  for 
freight  asserted  against  them. 

The  facts  are  these:  Lowenburg  &»  Co.  shipped  at  St.  Louis  twenty- 
three  mules,  consigned  to  themselves  at  Yicksburg,  *^  on  a  through 
bill  of  lading.**  The  animals  were  received  by  the  Iron  Mountain 
road  at  St.  Louis,  and  were  transported  over  two  connecting  rail* 
roads,  the  last  being  the  Yicksburg  and  Meridian  road.  The  agent 
of  the  latter  road  delivered  twenty-two  mules  to  the  owners,  stating 
that  one  had  escaped  from  the  car  at  Canton,  and  when  found  would 
be  delivered.  The  delivery  was  made  by  the  agent,  without  pay- 
ment of  freight,  that  being  postponed  until  some  inquiry  and  adjust- 
ment could  be  made  in  respect  to  the  missing  mule.  Afterwards  a 
mule  was  tendered  to  Lowenburg  &  Co.,  which  they  declined  to 
take,  because  not  the  one  that  was  lost.  It  was  proved  that  one  of 
Lowenbnrg  Sa  Co.'s  mules,  in  consequence  of  the  breakage  of  the 
end  of  the  car,  escaped  near  Canton,  but  not  on  the  line  of  the 
Vieksburg  and  Meridian  road.  The  Yicksburg  and  Meridian  road 
held  Jones,  its  agent,  responsible  for  the  freight-bill,  and  deducted 
its  amount  from  his  salary. 
There  was  no  proof  of  the  terms  of  the  contract  with  the  first 
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carrier.     The  bill  of  lading,  or  the  receipt  given  to  the  shippers,  wbi 
not  produced  on  the  trial. 

The  contract  with  the  Iron  Mountain  Railroad  Company  may  hare 
imposed  the  duty  on  that  company  to  safely  carry  and  deliver  .U 
the  point  of  destination.  If  such  were  its  terms,  then  that  corapauy 
assumed  responsibility  for  the  connecting  lines,  which  were  iu 
agents,  no  matter  on  what  line  the  loss  happened:  It  may  be  that 
the  terms  of  the  affreightment  were  such  that  each  carrier  was  onlf 
bound  to  carry  the  property  safely  to  the  terminus  of  its  line,  ami 
then  deliver  to  the  next,  anrl.  go  on,  until  the  ultimate  destination 
was  reached.  If  that  were  its  character,  then  each  is  responsible 
for  its  own  default  or  miscarriage,  causing  loss  or  damage.  It  is  well 
settled  that  a  natural  person,  being  a  common  carrier,  may  engage 
to  carry  goods  beyond  the  terminus  of  his  line,  and  thus  make  con- 
necting carriers  his  agents.  Story  on  Bail.,  §  568 ;  Smith's  M«rc. 
Law,  367;  Pars,  on  Merc.  Law,  217;  Perkins  v.  Portland^  etc.,  JL 
Co.,  47  Me.  688. 

By  the  great  weight  of  authority,  the  same  principle  is  applicable 
to  a  railroad  company. 

In  England,  by  repeated  decisions,  the  rale  has  been  settled  tbal  if 
a  railroad  company  receives  goods  "marked  for  delivery"  at  a  place 
beyond  the  terminus  of  its  own  line,  it  undertakes,  prima  facie,  to 
transport  and  deliver  safely  at  the  place  of  destination,  and  would 
be  liable  for  loss  or  damage  occurring  on  a  connecting  line.  The 
company  is  under  its  common-law  responsibility  as  carrier,  for  the 
whole  route,  unless  by  special  contract  it  is  limited.  Mtischamp  v. 
Railway  Co.,  8  M.  &  W.  421 ;  Crouch  v.  Railway  Co.,  25  Eng. 
Law  and  £q.  287.  And  the  action  must  be  brought  against  the 
first  carrier.     Authorities  cited. 

Under  the  English  rule,  the  receiving  carrier  will  be  presumed  to 
have  made  arrangements  with  the  other  lines  which  affect  it  with 
liability.  Watson  v.  RaUway  Co.,  3  Eng.  Law  and  Eq.  497;  7 
Exch.  009 ;  16  Eng.  Law  and  Eq.  531. 

A  less  rigorous  rule  has  secured  the  sanction  of  most  of  the  Amerb 
can  courts.  The  principle  of  the  later  cases  is,  that  the  bare  reodpl 
of  goods  marked  for  delivery  beyond  the  carrier*8  line  does  not,  in 
the  absence  of  a  special  contract,  impose  on  the  receiving  carrier  a 
liability  for  the  connecting  lines.  He  has  performed  his  duty  by 
safe  carriage  to  the  end  of  his  line  and  prompt  delivery  to  the  neit 
connecting  carrier,  and  so  on,  until  the  property  has  been  transported 
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to  the  place  of  ultimate  delivery.  Each  oan-ier  is  noder  the  eommoa- 
kw  lesponsibility  ao  long  as  be  has  a  dixty  to  perform  as  carrier. 

But  the  usage  of  the  bttsinees  of  the  receiving  carrier,  its  condnot, 
and  dealings  may  be  such  that  a  contract  may  be  implied  that  it 
takes  the  risk  for  the  whole  route.  Para  on  Merc.  Law,  217,  218, 
Dote  3;  2  Pars,  on  Con.  217,  and  cases  cited  in  note. 

If  connecting  carriers  continue '  the  transit,  under  a  special  agree- 
ment made  by  the  first  with  the  shipper,  then  each  is  liable  to  the 
owner  of  the  goods,  according  to  the  agreement*  Meagher  v.  C,  and 
A.  R  Co.,  44  N.  T.  620,  521.  Also  Boat  v.  Gt.  West.  By.  Co.,  45 
id.  629;  €hreen  y.  Clarke,  2  Kern.  843;  Sanderson  v.  Lamberton,  6 
Binn.  129;  2  Greenl.  on  Ev.  210,  and  note. 

The  English  rule,  that  if  a  shipper  makes  a  special  contract  with 
the  first  carrier  to  safely  carry  and  deliver  to  the  ultimate  point,  the 
action  must  be  against  him,  and  will  not  lie  against  an  intermediate 
or  connecting  carrier  by  whose  default  loss  ensues,  has  not  met  with 
judicial  approval  in  this  country.  Under  such  a  contract,  the  receiv- 
ing carrier  would  undoubtedly  be  liable,  although  the  fault  was  with 
the  connecting  carrier ;  so  also  would  be  the  carrier  on  whose  line 
the  default  and  loss  occurred. 

If,  by  the  contract,  the  Iron  Mountain  Railroad  Company  engaged 
to  be  responsible  for  the  transit  of  the  mules  over  the  whole  route,  it 
could  be  held  for  a  loss  on  any  part  of  the  line  beyond  its  terminua 
So  the  connecting  carrier  would  be  liable  also,  if  the  loss  could  be 
traced  to  it.  Cheen  v.  Clarke,  12  N.  T.  346:  Dawes  v.  Peck,  8  T.  R. 
830;  Burnett  v.  Lynch,  5  B.  &  C.  689;  Sanderson  v.  Lamherton,  6 
Binn.  129;  New  Jersey  Steamer  Co.  v.  Merchants^  Bank,  6  How.  344. 

The  English  courts  remit  the  owner  to  a  remedy  against  the  receiv* 
ing  carrier,  on  the  idea  that  there  is  no  privity  of  contract  between 
the  connecting  carrier  and  the  shipper  or  owner.  The  American 
courts  sustain  the  action  against  the  connecting  carrier  guilty  of  the 
tort,  on  the  better  reason  that  the  shipper  or  owner  adopts  the  act  of 
the  first  carrier  in  passing  the  property  to  the  second,  80  that  the 
second  becomes  bailee  of  the  owner.  The  first  carrier  becomes  the 
agent  of  the  owner  in  contracting  with  the  second;  and  by  bringing 
the  suit  against  the  second,  the  owner  confirms  or  ratifies  the  act. 

The  shipper  of  property  by  railroad,  to  a  place  of  delivery  which 
can  only  be  reached  by  transit  over  connecting  lines,  must  be  pre- 
Mmed  to  assent  to  the  transfer  by  the  first  bailee  to  the  second,  and 
«o  on  to  the  ultimate  destination  ;  and  that  in  each  transfer  there  is 
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iet  up  with  the  carrier  the  relation  of  bailee  to  the  general  owner, 
with  the  renponsibilities  incident  to  the  bailment.  Snch  is  the 
course  of  business,  and  such  is  the  rule  of  law  applicable  to  it  in  thii 
country. 

Applying  these  principles  to  the  case  before  us,  it  is  manifest  thst 
the  defendants  below  could  not  recoup  the  value  of  the  lost  mules 
against  a  proper  demand  of  the  Vicksburg  and  Meridian  Railroad 
Company,  or  its  assignee,  of  the  freight.  A  sufficient  answer  to  that 
claim  is,  that  the  Vicksburg  and  Meridian  Railroad  Company  deli?- 
ered  to  Lowenburg  &  Co.  all  the  property  which  it  reoeived  from 
the  connecting  carrier,  and  there  was  no  effort  to  show  that  a  losi 
happened  by  its  default  or  negligence.  The  conclusion  of  his  honor, 
the  special  judge  who  tried  the  case  (without  a  jury),  was  correct  on 
this  defense. 

[But  the  judgment  was  reversed  on  the  ground  that  the  aotioo 
should  have  been  brought  by  the  railroad  company,  there  bong  no 
written  awrigpment  of  the  demand  to  Jones.] 

Judgment  reversed  and  eauee 


HXNDBIGKS  T.  ROBIHBOK* 
(M  HIM.  604.) 

8iU$^toenefi»'anaihef'$ua$'^prami9elfylaUtr0paif. 

Where  goods  are  sold  to  one  for  the  use  and  benefit  of  another,  by  wham  tl^f 
are  received  and  used,  the  latter  cannot  be  held  therefor  merely  upon  fail 
acknowledgment  of  the  correctness  of  the  account  and  his  oral  promln  to 
pay  it 

ACTION  for  goods  sold  and  delivered.    The  opinion  states  ths 
facts.    The  plaintiff  had  judgment  below. 

Jenkins  Jb  lAtUs^  for  plaintiff  in  error. 

T.  J.  Jb  K  A.  It.  "Wharton^  for  defendants  in  error. 

1.  The  first  instruction  given  for  the  defendants  in  error,  in  Um 
trial  below,  is  correct.  Planter^  Bank  v.  Mdrkham^  6  Miss.  tVt% 
Jones  V.  Falesy  4  Mass.  251;  1  Pet.  38;  MiOs  v.  Bank  of  Uniisi 
States^  11  Wheat.  431 ;  JEffinger  v.  Henderson^  83  Miss.  449. 
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Chalmxbs,  J.  Robinson  Ss  Steyens  sold  goods,  daring  the  year, 
▼hich  were  delfyered  to  Hendricks,  but  which  were  charged  to  one 
Dnlaney,  who  yerbally  became  responsible  for  them  before  sale,  and 
upon  whose  credit  the  account  was  opened.  They  instituted  snit  for 
the  reeoyery  of  their  yalne  against  Dnlaney,  bat  were  defeated,  upon 
the  ground  that  he  was  a  mere  surety  or  guarantor,  and  his  under- 
tiling,  being  yerbal,  was  yoid.  They  now  bring  this  action  against 
Hendricks,  the  party  for  whose  benefit  the  account  was  opened,  and 
who  receiyed  and  ased  the  goods.  It  is  evident  that  he  is  in  no  man- 
ner affected  by  the  result  of  the  litigation  between  plaintiffs  and 
Dnlaney,  and  his  rights  are  to  be  determined  without  regard  to  that 
rait  The  only  questions  to  be  considered  are,  whether  he  was  orig* 
bally  bound  for  the  goods,  or  has  subsequently  become  so  by  any 
act  or  promise  of  his  own.  John  W.  Robinson,  the  senior  member 
of  the  firm  of  Robinson  &  Steyens,  testified  that  "  the  goods  were 
sold  to  Hendricks  upon  the  sole  credit  of  Dulaney,  and  were  charged 
to  Dulaney  on  the  books  of  the  firm  ;  that  at  the  trial  of  the  said 
esse  of  plaintiffis  against  Dulaney  on  siud  account,  in  the  Circuit  Court 
of  Madison  county,  witness  was  also  a  witness  for  plaintiffs  in  that 
eaie,  and  as  snch,  there  and  then  testified  that  he  never  regarded 
Hendricks  as  liable  on  said  account,  and  that  Hendricks  was  not  so 
held  liable  for  the  payment  of  the  same,  but  that  plaintiffs  gaye 
credit  solely  to  Dulaney,  and  looked  alone  to  him  for  payment.** 

It  seems  needless  to  remark,  that  under  these  circumstances,  there 
was  no  original  indebtedness  from  Hendricks  to  plaintiffs.  It  was 
jnst  as  if  a  man  of  wealth,  meeting  a  beggar  in  the  street,  should 
itep  with  him  into  a  shop-keeper's  and  present  him  with  a  suit  of 
clothes,  which,  by  directions,  are  charged  to  the  donor.  There  would, 
in  such  case,  be  no  debt  due  the  merchant  from  the  recipient  of  the 
charity.  The  testimony  of  plaintiffs  makes  out  a  clear  case  of  lia- 
bility upon  the  part  of  Dulaney,  but  however  much  they  may  have 
been  wronged  in  their  litigation  with  him,  they  cannot  urge  the 
result  of  that  snit  as  a  reason  why  they  should  be  allowed  to  recoyer 
in  this.  But  before  the  institution  of  this  suit,  the  account  was 
presented  to  Hendricks,  who  acknowledged  its  correctness  and  prom* 
iaed  to  pay  it.  Does  this  make  him  liable  ?  It  was  so  ruled  by  the 
learned  judge  below,  but  we  are  unable  to  see  upon  what  sound  prin- 
ciple. If  it  was  wholly  and  solely  the  debt  of  Dulaney,  as  plaintiffs 
testify  that  it  was,  Hendricks  could  not  bind  himself  by  parol  to 
pay  it,  except  through  an  arrangement  by  which,  on  a  sufficient  oon- 


384  MISSISSIPPI, 

■  »  ■    -  - 

Hendricks  v.  Hobinsofn. 

Bideration,  he  became  substitnted  for  Diilaney,  and  the  latter  wm  dis- 
charged ;  and  there  is  no  pretense  of  any  snch  arrangement  having 
been  made.  The  legal  qnestion  involved  in  this  class  of  cases  has 
nsually  arisen  in  suits  where  some  person  other  than  he  who  received 
the  goods  denied  liability  for  them,  nor  have  we  found  a  case  where 
the  defense  was  so  made  by  him  who  received  and  used  them ;  bnt 
we  cannot  see  that  this  afPects  the  principle. 

The  parol  promise  of  the  beneficiary  to  pay  the  debt  of  him  who, 
by  his  credit,  has  procured  the  goods,  is  as  invalid  as  a  like  promise 
by  the  surety  where  the  primary  obligation  rests  upon  the  benefit iary. 
The  object  and  intent  of  the  statute  is  to  deny  the  imposition  of  a 
liability  by  parol  upon  two  persons  to  pay  the  debt  of  one.  When- 
ever, therefore,  there  is  a  primary  liability  upon  one,  there  can  be  no 
secondary  liability  fastened  upon  the  other  save  by  writing,  and  il  is 
wholly  immaterial  whether  the  person  sought  to  be  charged  is  he 
who  got  the  benefit  of  the  contract  or  he  who  procured  it  to  be  made 
for  the  benefit  of  another. 

Neither  can  the  validity  of  Hendrick's  parol  promise  to  pay  for 
the  goods  be  sustained  upon  the  idea  that  having  used  them  there 
rested  upon  him  snch  moral  obligation  to  pay  for  them  as  will  sup- 
port his  contract.  Whatever  may  have  been  the  earlier  ideas  on  this 
subject  it  is  now  well  settled  that  a  purely  moral  obligation  will  not 
ordinarily  support  an  executory  contract.  There  must  be  a  kgal 
obligation  which  is  either  enforceable  or  which  only  fails  to  be  so 
because  of  the  existence  of  some  exceptional  ciroumstanees  which 
operate  to  suspend  enforcement.  The  doctrine  is  thus  stated  in  3 
Boa.  &  Pul.  249:  "An  express  promise  can  only  revive  a  precedent 
good  consideration  which  might  have  been  enforced  at  law  throngh 
the  medium  of  an  implied  promise  had  it  not  been  suspended  hv 
some  positive  rule  of  law,  but  it  can  give  no  original  right  of  action 
if  the  obligation  on  which  it  was  founded  never  could  have  been 
enforced  at  law,  though  not  barred  -by  any  legal  maxim  or  statnte 
provision.'*  To  this  effect  are  all  the  well-considered  modem  cases 
both  in  England  and  America.  Pars,  on  Con.  (5th  ed.)  482  et  sef., 
and  cases  cited  in  notes;  Porterfield v.  Sutler^  47  Miss.  165;  &  C\ 
12  Am.  Rep.  329. 

The  case  of  PranJclin  v.  Bentley^  27  Miss.  350,  which  held  that  th« 
invalid  contract  of  a  married  woman  would  impose  such  moral  obli- 
gation as  would  support  a  subsequent  valid  promise  to  pay  is  virtually 
overruled  by  the  later  case  of  Porterfield  v.  Sutler^  supra.    The  fir* 
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am  WB8  rested  npon  the  case  of  Zee  y.  Muggeridge^  ff  Taant.  80, 
▼hioh  has  been  repeatedly  repudiated  both  in  England  and  America. 
1  Pare,  on  Con.  mqyra. 

Tliere  being  no  legal  obligation  upon  defendant  in  the  case  at  bar 
t<>  pay  for  the  goods,  the  fact  that  they  had  been  bought  for  and 
a«d  by  him  does  not  afford  such  moral  obligation  as  will  support 
his  parol  promise  to  pay  for  them. 

The  instraotions  of  the  court  below  were  not  in  accordance  with 
the  views  announced  and  were  erroneous.  The  instmotion  with 
referenoe  to  the  SMtute  cff  limitations  was  correct. 

Judgment  reversed  and  ecnm  ftmand9d. 


Jokes  t.  Boabo  of  Reoistbabs. 

^/rdfem-^federal'^iffed  en  HgJU  to  vote  in  8UUl 

A  paidoQ  hj  the  Ftesident  of  the  United  States  of  one  convicted  of  embezzle- 
ment, in  a  Federal  court,  restores  the  offender  to  his  right  as  a  voter  in  the 
8'Ate. 

MANDAMUS  to  compel  the  registry  of  the  plaintiff  in  error  as  a 
voter  in  the  State  of  Mississippi*  He  had  been  convicted  in 
the  Federal  court  of  embeazlementy  but  pardoned  by  the  President 
before  his  term  of  imprisonment  expired.  The  application  was 
denied  below. 

Jtei^noidi  Jb  Beynolds  and  iK  Oreeuy  for  plaintiff  in  error. 

T.  C.  Caiehinge^  Attomey*Oeneral,  for  defendant  in  error. 

1.  The  offense  of  which  Jones  was  convicted  was  an  infamous 
crime  within  the  Constitution.  Art.  4,  §17;  Code,  1871,  §  2855; 
Boav.  L.  Die,  tit.  "Infamy;"  Jones  v.  Harris^  1  Strobh.  160. 
The  conviction  of  an  infamous  crime  under  the  laws  of  another 
State,  or  of  the  United  States,  stands  on  the  same  footing  as  con* 
viction  under  the  law  of  this  State.  State  v.  Candler^  3  Hawks, 
M3;  Chase  v.  £lodgeU,  10  N.  H.  22 ;  Clarke  v.  JETuU,  2  Har.  A  McH. 
^Tf^\  Jones  v.  Harris^  1  Strobh.  160.  The  pardon  did  not  restore 
Vol.  XXXI  — 49 
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the  right  to  vote,  of  which  Jones  was  deprived  by  onr  Gonstitation 
bocanse  of  his  conviction.  As  to  this  matter  each  State  establishei 
its  own  regulations,  subject  to  the  fifteenth  amendment  to  the  Con- 
stitution of  the  United  States.  Cooley's  Const.  Lim.  599.  The 
restriction  on  the  petitioner's  right  to  vote  became  fixed  by  his  oon- 
viction,  and  was  not  removed  by  the  pardon,  the  effect  of  which 
was  to  restore  him  to  the  rights  and  privileges  of  a  citizen  of  the 
United  States,  but  not  to  political  rights,  without  the  assent  of  the 
State  whose  sovereign  power  had  excluded  him  therefrom.  RidUy 
V.  Sherbrooky  3  Coldw.  576.  The  President  cannot  control  the  State 
in  its  regulations  of  the  elective  franchise.  The  provision  of  the 
State  Constitution  on  this  subject  is  the  lawful  exercise  of  the  Siate> 
authority  to  prescribe  the  qualifications  of  voters,  and  the  rule  can- 
not be  changed  or  modified  without  the  State's  assent.  Notwith- 
standing the  pardon,  the  fact  of  conviction  remains,  which  places 
the  petitioner  under  the  constitutional  anathema.  The  pardon  obliter- 
ated his  guilt,  but  did  not  wipe  out  the  thing  which  disqualified  him 
for  voting.  In  re  Spenaery  1  Cent.  L.  J.  84.  The  disqualification  is 
not  part  of  the  penalty  prescribed  for  the  punishment  of  the  crime, 
but  it  results  from  the  fact  that  he  is  not,  in  the  estimation  of  the 
laW|  a  fit  person  to  exercise  the  elective  franchise. 

Campbell,  J.  The  doctrine  of  the  authorities  is,  that  "a  pardon 
reaches  both  the  punishment  prescribed  for  the  offense  and  the  guilt 
of  the  offender,''  and  that  '*  it  releases  the  punishment  and  blots  out 
of  existence  the  guilt,  so  that  in  the  eye  of  the  law,  the  offender  is 
as  innocent  as  if  he  had  never  committed  the  offense.''  ''  If  granted 
after  conviction,  it  removes  the  penalties  and  disabilities,  and  restores 
him  (the  convict)  to  all  his  civil  rights;  it  makes  him,  as  it  were,  a 
new  man,  and  gives  him  a  new  credit  and  capacity."  Be  parte  Gar- 
land, 4  Wall.  333,  380 ;  U.  8.  v.  Padelford,  9  id.  631 ;  U.  S.  v.  JfW«, 
13  id.  128;  Carlisle  v.  U:  S.,  }6  id.  147;  JSTnotev.  XT.  &,  95  U.S. 
149.  In  the  case  last  cited.  It  is  said  that  ^' a  pardon  is  an  act  of 
grace  by  which  an  offender  is  released  from  the  consequences  of  his 
offense,  so  far  as  such  release  is  practicable  and  within  the  control  of 
the  pardoning  power,  or  of  ofiicers  under  its  direction."  "  In  contem 
plat  ion  of  law,  it  so  far  blots  out  the  offense,  that  afterwards  \i  can- 
net  be  imputed  to  him  to  prevent  the  aaaertion  of  his  legal  rigktt*^ 
"A  pardon  of  treason  or  felony,  even  after  an  attainder,  so  f» 
clears  the  party  '^rom  the  infamy,  and  all  other  consequences  thereof 
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(hat  he  may  have  an  action  against  any  who  shall  afterwards  call 
bim  traitor  or  felon ;  for  the  pardon  makes  bim,  as  it  were,  a  new 
man."  Bao.  Abr.,  tit.,  "Pardon,"  H.  "There  is  only  this  limitation 
to  itB  operation ;  it  does  not  restore  offices  forfeited,  or  property  or 
interests  Tested  in  others  in  conseqaenoe  of  the  conviction  and 
jndgment*    Id. 

The  Constitution  of  this  State  provides  for  exclading  from  suffrage 
persons  convicted  of  "high  crimes  or  misdemeanors."  Art.  4, 
5 17;  art.  7,  §  2;  art.  12,  §  2.  The  Governor  is  authorized  to  pardon 
in  all  criminal  cases,  except  in  those  of  treason  and  impeachment. 
Const.,  art.  5,  §  10. 

To  determine  the  effect  of  a  pardon,  reference  must  be  had  to  the 
established  doctrine  on  that  subject.     As  already  stated,  the  Ameri- 
can and  English  authorities  are  uni  vocal  on  this  subject,  and  ascribe 
to  a  full  pardon  the  magical  effect  of  so  absolving  guilt  as  that  it 
omnotbe  imputed  to  the  person  thus  freed  from  all  the  consequence! 
of  conviction,  so  far  as  the  pardoning  power  can  exert  control.     It 
mnst  be  assumed  that  it  was  the  intent  of  the  Constitution,  in  con- 
ferring on  the  Governor  the  power  to  pardon  all  crimes,  except 
treason,  etc.,  to  allow  the  full  effect  to  such  pardon,  according  to  the 
established  doctrine  on  the  subject,  and  to  embrace  in  the  power  to 
pardon,  tbe  "  high  crimes  and  misdemeanors,"  conviction  of  which 
was  to  exclude  from  suffrage.    The  provisions  for  exclusion  from  suf- 
frage for  crime,  and  for  pardon  of  all  crimes,  except,  etc.,  by  the  act 
of  the  Governor,  being  parts  of  the  same  instrument,  qualify  each 
other.     A  pardon  by  the   Governor  is  an  act  of  sovereign  grace, 
proceeding  from  the  same  source  which  makes  conviction  of  crime  a 
ground  of  exclusion  from  suffrage.     The  act  of  absolution  is  of  as 
high  derivation  and  character  as  the  act  of  proscription.     The  pardon 
mnst  be  held  to  rehabilitate  the  person  in  all  his  rights  as  a  citizen, 
and  to  deny  to  any  officer  of  the  State  the  right  to  impute  to  him 
the  fact  of  bis  conviction.     After  the  pardon,  he  is  as  if  he  was  never 
convicted.     It  shall  never  be  said  of  him  that  he  was  convicted. 
T}ie  pardon  obliterates  the  fact  of  conviction,  and  makes  it  as  if  it 
never  was. 

We  have  spoken  of  a  pardon  by  the  Governor,  because  our  Consti- 
tution relates  to  that.  The  case  before  us  involves  a  pardon  by  the 
President  of  the  United  States,  of  a  person  convicted  under  the  laws 
of  the  United  States.  The  same  effect  must  be  given  to  sucb  pardon 
as  to  a  pardon  by  the  Governor,  of  one  convicted  under  the  law  of 
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tbe  State*  Aod  if  conviction  ander  the  laws  of  the  United  States 
will  exclude  from  suffcage  under  our  OonabitutioDy  a  pardon  bj  the 
Pr^ident  .mast  absolve  from  guilt,  and  free  from  all  the  conse- 
quencea  of  conviction,  in  the  same  manner-  and  to  aa  full  extent  as 
would  a  pardon  granted  by  the  Governor  to  one  convioted  undei  the 
law  of  the  State. 

The  view  opposite  to  the  foregoing  is,  that  the  intent  of  the  Con- 
stitntion  is  to  exclude  from  suffrage  a  class  <of  persons  deemed  unfit 
to  be  allowed  to  exercise  this  privilege,  and  that  their  unfitness  is 
evidenced  by  the  fact  of  conviction  of  crimes  or  misdemeanors;  and 
that  as  a  pardon  does  not  destroy  the  fact  of  their  conviotion,  thej 
ano  excluded*  because  .of  their  unfitness,  thus  evidenced.  We  reject 
this  vleW)  beoauae  its  adoption  requires  the  assumption  that  the  grant 
of  the  power  to  pardon,  as  contained  in  the  C!onalitation,  is  of  less 
force  than  thoso  provisions  which  contemplate  the  exclusion  of  cer- 
tain persons  from  suffrage.  Our  view  is,  that  the  grant  of  the  power 
to  pardon  embraoed>  all  the  effects  of  a  pardon,  when  granted ;  and 
that  the  object  of  conferring  this  beneficent  pow«r  was,  that  its 
exercise  might  effect  all  those  consequences  which  were  understood 
to  flow- from  such  act  of  grace  authorized  by  the  sovereign  towirdi 
the  citizen. 

If  the  true  intent  of  the  Constitution  were  doubtful,  and  policy 
were  allowed  to  exert  influence  in  resolving  the  doubt,  our  condii- 
sion  would  be  the  same.  It  would  be  a  snbjeot  of  regret  if  there 
were  no  means  of  absolution  by  which  the  citizen  could  be  restored 
to  his  rights.  A  man  may  be « convioted  wrongfully.  G^od  men 
sometimes  commit  crimes  or  misdemeanors.  Provocation  and  passioa 
are  liable  to  occur  to  all,  and  under  their  sway  the  best  cttiaen  might 
subject  himself  to  conviction  for  what  the  law  denominates  a  crime 
or  misdemeanor.  His  guilt  may  be  technical.  There  may  be  mnch 
to  extenuate  his  act  in  obedience  to  the  promptings  of  paasioOi  nmler 
severe  trial  from  provocation.  He  may  have  universal  sympathv 
from  his  fellow-citizens,  who  have  known  how  well  he  discharge*! 
his  duties  in  life,  and  who  make  large  allowance  for  his  act,  but  the 
law  demands  and  secures  his  conviction.  The  Governor  may  pardon, 
but  henceforth  this  citizen  is  excluded  from  suffrage,  while  thousand! 
less  worthy  are  allowed  to  exercise  the  right  of  snffi^ge,  sim|4v 
because  it  may  be  that  justice  has  not  overtaken  them. 

A  frame  of  government  which  tolerated  such  a  result  would  be 
acriocfsly  defective.     Fortunately,  ours  has  made  proviaion  for  an  act 
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of  florereign  grace  as  efficient  in  its  work  of  mercy  as  other  pro  Vi- 

noDs  are  for  meeting  the  demands  of  jastice.    The  piiafartiff  in  error 

WIS  entitled  to  be  registered  as  an  elector. 

JtidgmmP  fmismd. 


RODGBBS   V.   KUNB. 
«56  Mifls.  806.) 

SUund&rand  Ubd — '*  malpractice" -^phffiieiam. 

To  charge  a  phjsician  with  "  malpractice  "  in  a  particular  case  is  not  conchi- 
ovely  libelous  in  itself,  if  untrue,  but  it  is  for  the  Jury  to  determine  whethei 
the  word  was  used  in  a  general  and  actionable  sense. 

ACnON  of  libel    The  opinion  states  the  facts.    The  plaintiff  had 
jadgment  below. 

L  W.  Magruder  and  MiUer  A  Sirsh^  for  plaintiff  in  error. 

A  JS,  JPittman^  for  defendant  in  error. 

1.  Whether  words  whose  meaning  and  application  are  ascertained 
are  actionable /)«r  «6,  is  a  question  of  law,  and  not  of  fact;  and  is  to 
be  determined  by  the  court,  and  not  by  the  jury.  See  authorities 
cited  on  next  point. 

2.  Words  spoken  of  another,  touching  his  trade,  calling  or  profes- 
sion, whose  necessary  tendency  is  injurious  to  him  in  his  particular 
trade,  calling  or  profession,  are  always  actionable  per  se.  Words 
which  are  not  so  on  their  face,  become  so  by  proper  averment  and 
proof.  Town,  on  Slander,  §§  181,  182;  Sewall  \,  Catli7i^  S  Wend. 
291 ;  MoU  V.  Comstocky  1  Cow.  654 ;  Ostrom  v.  CalkinSy  6  Wend, 
263 ;  Ehri  v.  Ferris^  Anth.  23 ;  Kinney  v.  Nash,  3  N.  Y.  1.77;  Pretty- 
man  V.  fShoekley.  4  Harr.  112;  Barnes  v.  Trundyy  31  Me.  821. 
"  Malpractice  *  involves  ignorance,  negligence,  unskillf ulness  or  moral 
turpitude,  in  such  degrees  as  are  inconsistent  with  the  character  of  a 
trustworthy  physician.  This  is  both  the  popular  and  legal  meaning, 
when  applied  to  a  physician.  It  is  not  true  that  malpractice  may  be 
predieated  of  every  mistake  of  a  learned,  skillful  and  attentive 
physician,     A  physician  guilty  of  malpractioe  is  necessarily  guilty  ';f 
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sacL  ignorance,  or  of  such  unskillful nes9,  or  of  such  negligence,  as  ii 
regarded  as  culpable  and  immoral,  and  renders  him  liable  to  a  civil 
or  criminal  prosecution.  The  mistakes  which  are  attributable  to  the 
imperfections  of  humanity  are  not  due  to  departures  from  estab- 
lished rules  and  methods  of  the  profession,  not  inconsistent  with 
learning,  integrity,  fidelity  and  diligence,  and  are  not  understood  aa 
constituting  malpractice,  either  in  common  parlance  or  according  to 
the  meaning  of  the  term  as  used  in  law-books. 

Oeoboe,  Ch.  J.  The  language  alleged  to  be  libelous  is  as  follows: 
**  The  accident  of  Miss  Chisholm's  death,  caused  by  malpractice,  and 
not  by  her  slight  wound,  adds  ten-fold  to  the  deplorable  consequences." 

This  simple  sentence  is  found  in  an  article  of  a  column  in  length, 
published  in  the  Vicksburg  Herald  in  May,  1877,  The  article  is 
headed,  "  Rash  Southerners  and  Philanthropic  Northerners,"  and  con- 
tains but  one  other  reference  to  Miss  Chisholm's  death,  in  which  it  is 
stated  to  have  been  '^  accidental,  from  gangrene.'^  It  is  clear,  from 
a  perusal  of  the  whole  article,  that  it  was  no  part  of  the  object  and 
purpose  of  the  writer  to  criticise  the  treatment,  medical  or  otherwise, 
which  she  received  in  her  last  illness.  No  mention  is  made  of  the 
name  of  any  person  concerned  in  the  treatment,  nor  any  allusion 
made  to  the  fact  that  she  had  a  medical  attendant,  unless  such  alia- 
sion  is  made  in  the  language  above  quoted.  The  manifest  object  and 
purpose  of  the  article,  as  well  as  its  full  scope,  was  to  soften  the 
unfavorable  effect  produced  in  the  public  mind  by  the  transaction 
then  known  as  the  "  Chisholm  massacre,"  which  had  been  greatlj 
itensified  by  the  death  of  Miss  Chisholm,  resulting  from  the  effects 
of  a  gunshot  wound  alleged  to  have  been  inflicted  by  the  rioters. 
To  this  end,  the  article  alludes  to  the  rash  and  excitable  nature 
of  the  Southern  people  in  their  condemnation  and  punishment  of 
great  crimes  which  appear  to  have  been  deliberately  planned  and 
executed. 

The  writer,  whilst  condemning  the  proceedings  of  the  mob,  states, 
as  some  palliation  for  its  unlawful  action,  the  belief  of  the  people  ol 
Kemper  county  that  its  intended  and  premeditated  victims  were  the 
deliberate  murderers  of  a  highly  esteemed  citizen  of  that  county, 
and  ascribes  the  death  of  Miss  Chisholm  to  accident,  and  not  to  the 
deliberate  purpose  of  the  actors  in  the  riot ;  suggesting  as  a  fact,  in 
the  language  above  quoted,  that  it  was  caused  by  malpractice, 
lesuUing  in  gangrene.     It  is  clear,  therefore,  that  the  writer  had  nc 
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wi^  to  reflect  upon  the  plaintiflTs  professional  standing,  or  to  bring 
him  into  disrepute. 

Bat  the  absence  of  this  intent  or  purpose  does  noty  per  m,  ezoner- 
ale  tlie  publishers  of  the  article  from  responsibility,  if  in  fact  such 
language  was  used  in  it  as  would  inflict  an  illegal  injury  on  the  plain- 
tiff ;  for  the  injury  to  him  would  be  all  the  same  whether  it  was  the 
result  of  design  on  the  part  of  the  defendants,  or  of  their  careless* 
0688  and  negligence. 

There  is  no  exception  taken  to  the  ruling  of  the  court  below  which 
holds  that  the  language  used  is  legally  capable  of  such  application 
to  the  plaintiff  as  to  constitute  a  libel  on  him,  and  we  are  not,  there* 
fore,  called  on  to  express  any  opinion  on  that  subject. 

The  assignments  of  error  raise  several  other  questions  for  our  deter- 
mination, which  we  will  now  proceed  to  consider.  The  court  charged 
the  jury,  in  the  third  instruction  for  the  plaintiff,  that  if  it  were 
established  that  the  plaintiff  was  the  attending  physician  on  Miss 
Chisholm,  and  the  defendants  published  the  language  above  quoted, 
it  was  actionable,  or  constituted  a  libel  on  the  plaintiff,  if  not  justi- 
fied by  proof  of  its  truth. 

The  force  of  the  alleged  libel  seems  to  consist  in  the  use  of  the 
word  '* malpractice."  In  its  technical  sense,  as  applied  to  prosecu- 
tioDB,  either  civil  or  criminal,  against  a  physician  for  unskillful  treat- 
ment of  a  patient  under  his  charge,  it  would  be  actionable.  But 
there  is  nothing  in  the  article  of  which  this  language  is  a  part,  which 
suggests  that  the  word  was  used  in  a  technical,  rather  than  a  popular, 
sense.  On  the  contrary,  it  is  clear,  from  a  consideration  of  the  whole 
article  and  its  nature  and  character,  that  it  was  not  used  in  its  tech- 
nical sense ;  for  it  is  an  undoubted  rule,  that  in  writings  intended  for 
popuiar  reading,  and  having  no  relation  to  any  art  or  profession,  a 
word  which  does  not  itself  import  that  it  is  used  in  a  technical  sense 
is  to  have  its  popular  signification.  Monongahela  JVav,  Co,  v.  Coons^ 
6  W.  4  S.  114. 

It  was  therefore  error  for  the  court  to  give  this  charge,  unless  the 
word  '*  malpractice,"  in  its  ordinary  signification,  has  but  one  mean- 
ing, and  that  meaning  is  libelous  ;  or  unless  a  libelous  signification 
is  necessarily  affixed  to  it  by  the  context.  We  have  seen  that  there 
was  nothing  in  the  context,  nothing  in  the  scope  and  purpose  of  the 
article,  to  give  it  a  libelous  meaning ;  but  rather,  if  the  context  is 
to  be  considered  as  fixing  beyond  controversy  its  meaning,  the  con- 
trary sense  would  be  implied.     Neither  has  the  word  '^  malpractice," 
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in  its  ordinary  acceptation,  necessarily  a  libelous  meaning.  It  hat 
several  meanings;  one  of  them,  implying  illegal  or  immoral  condact, 
is  libelous;  and  the  others — bad  or  evil  practice,  practice  which  is 
not  good,  practice  which  is  contrary  to  established  rules  —  are  not 
libelous. 

When  the  language  used  is  ambiguous,  or  a  word  has  two  distinct 
meanings,  the  sense  in  which  it  is  used  in  the  alleged  libel  most  be 
determined  by  the  jury  and  not  by  the  court.  In  performing  this 
duty  the  jury  are  to  consider  all  the  circumstances  of  the  case,  the 
various  ordinary  and  popular  meanings  of  the  word,  the  connection 
in  which  it  is  used,  and  also  the  object  and  purpose  of  the  author  in 
the  writing  in  which  it  is  found,  so  far  as  that  object  and  purpose 
may  be  developed  to  the  reader  by  a  perusal  of  the  whole  article. 

The  seventh  and  eighth  charges  given  at  the  instance  of  the  plain- 
tiff are  also  erroneous,  for  tfte  reason  that  in  them  the  court  con- 
strued the  meaning  of  the  word  '^  malpractice,"  instead  of  leaving 
its  meaning  to  be  ascertained  by  the  jury.  These  charges  assome 
that  the  word  ^*  malpractice  ^  meant  gross  ignorance  and  unskillfnl- 
ness,  which  is  only  one  of  its  ordinary  meanings. 

It  is  settled  that  words  spoken  or  written  of  one  in  his  special 
character,  as  the  occupant  of  an  office  or  the  follower  of  any  profes- 
sion or  trade  from  which  he  derives  pecuniary  gaia,  though  generally 
not  actionable,  become  so  if  they  impute  to  such  person  sach  igno- 
rance or  incapacity  as  unfits  him  for  the  proper  exercise  of  his  calling. 
Town,  on  Slander,  §  194.  But  it  is  also  settled  that  it  is  not  action- 
able to  charge  such  a  person  with  want  of  skill,  or  ignorance  or 
neglect,  in  a  particular  transaction  done  in  his  special  character, 
unless  the  charge  be  of  such  gross  want  of  skill  or  ignorance  as 
would  imply  a  general  unfitness  for  his  calling. 

In  Camp  v.  Martin^  23  Conn.  66,  the  slanderous  words  spoken  of 
a  physician  were:  "If  Dr.  C.  (the  plaintiff)  had  continued  to  treat 
Sarah  she  would  have  been  in  her  grave  before  this  time;  his  treat- 
ment of  her  was  rascally.*' 

After  verdict  the  defendant  moved  in  arrest  of  judgment  on  the 
ground  that  the  words  were  not  actionable  and  the  court  said:  *^To 
charge  a  physician  merely  with  mismanagement  of  a  particular  case 
is  not,  of  itself,  actionable.  Such  a  charge  implies  nothing  mors 
than  ignorance  or  unskillfulness  in  that  case,  and  does  not  materiallj 
affect  his  reputation  as  it  respects  his  general  competency  to  practice 
his  profession.    The  most  eminent  physician  may  mistake  the  symp- 
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toDu  or  treatment  of  a  particular  case  without  detracting  from  his 
professional  skill  and  learning,"  and  the  coart  sustained  the  motion 
to  arrest  the  judgment. 

To  charge  a  professioil&l  man  with  neglect  or  unskillfulness  in  the 
management  or  treatment  of  a  particular  case  is  no  more  than  to 
impau;  to  him  the  mistakes  and  errors  incident  to  fallible  human 
natuK  ;  and  as  no  man  can  rightfully  claim  infallibility  the  imputa- 
tion of  the  contrary  can  work  no  legal  damage  or  injury  to  him 
however  much  it  may  wound  his  vanity  or  offend  his  sensibilities. 
Bat  as  the  word  **  malpractice,**  in  its  ordinary  and  popular  use,  may 
mean  illegal  and  immoral  conduct,  and  may  therefore  impute  such 
gross  ignorance  and  unskillfulness  as  unfits  the  party  for  his  employ- 
ment, it  should  have  been  submitted  to  the  jury  to  determine  the  sense 
in  which  it  was  used. 

[Omitting  other  matters.] 

Judfrnent  pwmned.    New  trial  granted  and  eauae  remanded. 
Y0L.XXXI— 60 
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Statb  Sayikos  Bank  v.  Shatv] 

(9  Neb.  1.) 

liqfotuMintCrument'^aUerattan'^  recovery 

The  payee  of  a  note,  honestly  supposing  he  had  the  right  to  do  so,  altered  tte 
note  by  reducing  its  amount,  and  then  transferred  it  to  a  b^na  flde  parcfaaier. 
SUd,  that  there  could  be  no  recovery  on  the  note,  but  the  holder  nuglit 
recover  on  its  original  consideration.* 

ACTION  on  a  promissory  note.    The  opinion  states  the  facts.   The 
defendants  bad  judgment  below. 

Clarence  Gillespie  and  JS,  W,  TTiomaSj  for  plaintilE  in  error. 

A.  a.  ScoUf  for  defendants  in  error,  cited  2  Dan.  on  Nag.  Inst. 
876;  JBewina  v.  Gargill^  67  Me.  554;  Wait  v.  Pomeroy^  20  Hich. 
428 ;  8.  C.J  4  Am.  Rep.  395 ;  Iht/  v.  Smith,  1  Allen,  477 ;  Ze»i»  ▼• 
Schenckj  18  N.  J.  Eq.  459. 

Maxwell,  Ch.  J.  The  defendants  are  the  makers  of  a  prornksorj 
note,  of  which  the  following  is  a  copy: 

"$217.36.  Falls  Cmr,  Nsa,  &5pe.  6,  1877. 

*^  Ninety  days  after  date,  we,  or  either  of  us,  promise  to  paj  CL  L 
Keim  or  order  two  hundred  and  seventeen  and  thirty-six  ote-huh 


•  To  aame  effect,  Bimt  t.  Oraif  (86  N.  J.  tS7),  10  Am.  Rep. 
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dredthB  dollars  for  value  received,  negotiable  and  payable  without 
defalcation  or  discount,  and  interest  from  maturity  until  paid  at  th6  rate 
of  twelve  per  cent  per  annum,  and  ten  per  cent  attorney's  fee  if  col- 
lected by  suit.    Payable  at  the  Falls  City  Bank,  Falls  City,  Nebraska. 

^^Fbaxcis  Shaffbb. 
«  Elias  S.  Mtbbs.'* 

The  note  was  delivered  to  Eeim,  who,  before  the  maturity  thereof, 
without  the  consent  of  the  makers,  changed  the  amount  of  the  note 
from  $217.36  to  $208.12,  and  transferred  the  same  by  indorsement 
to  the  plaintiff,  who  brought  an  action  on  the  note  in  the  District 
Coart  of  Richardson  county.  On  the  triftl  of  the  cause  the  court 
excluded  the  note  as  evidence,  and  refused  to  permit  an  amendment 
of  the  petition  setting  up  the  original  consideration  of  the  note. 
Judgment  having  been  rendered  in  favor  of  the  defendants,  the 
plabtiff  brings  the  cause  into  this  court  by  petition  in  error. 

In  JBrofdn  v.  Siravfy  6  Keb.  536 ;  S.  (7.,  29  Am.  Rep.  369,  this  court 
held  that  the  alteration  of  a  promissory  note  in  any  material  part 
renders  it  invalid  as  against  a  party  not  consenting  thereto,  even  in 
the  bands  of  an  innocent  purchaser.  The  reason  is,  that  the  agree* 
ment  is  not  the  one  into  which  the  defendant  entered ;  its  identity  is 
changed  and  another  is  substituted  without  his  consent.  And  the 
fA/licy  of  the  law  is  to  permit  no  tampering  with  written  instru- 
ments. The  note  therefore  having  been  changed  in  a  material  part, 
without  the  consent  of  the  makers,  is  void  in  whosesoever  hands  it 
may  afterwards  be  placed.  The  court  therefore  did  not  err  in 
excluding  the  note  as  evidence. 

Where,  however,  an  alteration  is  made  under  an  honest  mistake  of 
right,  and  not  fraudulently  and  with  a  .view  to  gain  an  improper 
advantage,  a  recovery  may  be  had  upon  the  original  consideration 
of  the  note. 

In  Merrick  v.  JSotory,  4  Ohio  St.  60,  the  Supreme  Court  of  Ohio 
held  that  a  recovery  upon  the  original  consideration  could  be  had  in 
tach  cases,  and  the  reasoning  of  the  court,  after  reviewing  tha 
aathorities,  appears  to  be  unanswerable.  To  the  same  effect,  see^ 
also,  Matteaon  v.  MsttoHhy  33  Wis.  488;  S.  C,  14  Am.  Rep.  766. 

[Omitting  questions  of  practice.] 

Judgmeni  reversed  and  cause  remanded. 
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(B  Neb.  0.) 

Aju^merU  for  benefit  of  eredUora — authoritif  tomUon  orML 

An  usignment  for  the  benefit  of  creditors  authorizing  the  assignee  to  "  sell  awl 
dispose  of  the  property  and  generally  conyert  the  same  into  money,  uponndi 
*.erms  and  conditions  as  in  his  Judgment  may  appear  Just  and  for  the  interat 
ot  all  parties  interested/'  is  not  yoid  upon  its  face.    (8m  note,  p.  886.) 

i  TTACHMENT.    The  opinion  states  the  facta. 

France  <t  Sedgwick^  for  plaintiffs  in  error. 

Scott  it  Giffen^  for  defendant  in  error,  cited  2  Pars,  on  Cent.  505 
Hutchinson  v.  Lord^  1  Wis.  286  ;  Schufeldt  v.  Abemethyy  2  Doer, 
533.  The  assignment  in  this  case  clearly  gives  an  authority  to  sell 
on  credit,  for  it  gives  the  assignee  the  same  powers  of  disposition 
over  the  property  as  the  assignors.  A  sale  is  either  for  cash  or  upon 
credit,  and  the  terms  of  a  sale  mean  the  space  of  time  granted  the 
.debtor  to  discharging  his  obligation  ;  and  in  conveyances,  the  time 
of  paying  the  consideration.  Leroy  v.  Beard^  8  How.  451 ;  Sutch- 
inson  v.  Zord^  1  Wis.  286;  Bouv.  Diet.,  title,  "Terms." 

Maxwell,  Ch.  J.  The  plaintiffs  were  a  firm  doing  business  at 
York,  in  this  State,  and  being  unable  to  pay  their  debts  in  full,  made 
an  assignment  for  the  benefit  of  their  creditors  to  Frederick  W. 
Liedtke,  clerk  of  the  District  Court  of  York  county.  The  defendant, 
who  was  a  creditor  of  the  plaintiffs,  commenced  an  action  against 
them  by  attachment,  in  the  County  Court  of  York  county.  The 
County  Court  sustained  the  attachment,  which  judgment  was  affirmed 
by  the  District  Court.  The  plaintiffs  bring  the  cause  into  this  court 
by  petition  in  error. 

But  two  questions  are  involved  in  the  case :  First.  Is  the  assign- 
ment void  on  its  face  as  to  creditors?  Second.  Can  the  clerk  of  a 
District  Court  act  as  assignee  ? 

The  deed  of  assignment  recites  that :  **  Whereas  the  said  coparV 
nership  is  Justly  indebted  in  sundry  considerable  sums  of  money, 
and  has  become  unable  to  pay  and  discharge  the  same  with  panetu* 
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ility  or  in  fall,  and  the  said  parties  being  desirous  of  making-  a  fair 
tnd  equitable  distribution  of  all  their  property  and  effects  among 
their  creditors,  now,  therefore,"  eta  The  assignment  also  contains 
this  provision :  *'  The  said  party  of  the  second  part  (the  assignee) 
shall  take  possession  of  all  and  singular  the  lands,  tenements,  and 
hereditaments,  property,  judgments,  and  effects  hereby  assigned, 
and  sell  and  dispose  of  the  same,  and  generally  convert  the  same 
into  money  upon  such  terms  and  conditions  as  in  his  judgment  may 
appear  just  and  for  the  interest  of  all  pai'ties  concerned." 

It  is  claimed  that  this  provision  renders  the  instrument  void  on  its 
face.  It  will  be  perceived  that  the  authority  is  to  convert  the  prop- 
erty into  money f  not  to  sell  upon  credit.  The  words  ''  terms  and 
conditions,"  taken  by  themselves,  might  imply  an  authority  to  sell 
on  credit,  but  construing  the  entire  instrument,  it  is  clear  that  no 
such  power  was  intended. 

In  McCleery  y.  AUen^  1  Neb.  22;  S.  (7.,  29  Am.  Rep.  377,  the 
assignment,  after  providing  for  a  sale  for  cash,  contained  these 
words  :  ^'  And  to  dispose  of  the  same  in  any  manner  whatsoever  as 
freely  and  lawfully  as  the  assignor  oould  do  himself,  which  the  said 
party  of  the  second  part,  trustee  as  aforesaid,  may  deem  advisable 
to  do,  tending  in  his  opinion  to  convert  the  same  into  money  for  th 
henciSt  of  all  interested."  It  was  held  that  this  was  authority  not 
only  to  sell  on  credit,  but  to  exchange  the  property  assigned  tor 
notes,  bonds,  mortgages,  or  other  forms  of  indebtedness,  and  the 
assignment  was  held  to  be  void  on  its  face.  And  we  adhere  to  that 
decision.  The  reason  is,  the  terms  of  an  assignment  cannot  extend 
the  time  of  credit  between  debtor  and  creditor.  The  creditor  whose 
debt  is  due  cannot  be  compelled  by  the  terms  of  the  assignment  to 
wait  until  such  time  as  the  trustee  sees  fit  before  the  property  is 
applied  to  the  payment  of  his  debt.  And  if  by  its  terms  such  power 
is  given,  the  instrument  will  bo  void  npon  its  face  as  tending  to 
^'hinder and  delay"  creditors.  That  the  property  cannot  be  applied 
at  once  to  the  payment  of  the  debts  will  not  invalidate  the  instru- 
ment, if  the  delay  is  such  as  necessarily  results  from  a  reasonable 
exercise  of  the  power  given  to  the  trustee,  and  is  not  the  result  of 
the  conditions  of  the  instrument. 

In  J^eep  v.  Sanderson^  2  Wis.  42,  and  S.  (7.,  12  id.  391,  it  was  held 
that  a  provision  similar  to  the  one  cited  above  was  authority  to  sell 
on  credit,  and  it  was  void  as  to  creditor. 
Those  cases  were  cited  in  the  case  of  McCleery  v.  AUen^  7.  Neb» 
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24;  &  C.J  29  Am.  Rep.  377,  not  as  an  indonement  of  the  doctrine, 
bat  to  show  the  extent  to  which  the  coarts  of  the  several  States  had 
gone  in  holding  an  assignment  void  on  its  face.  Snch  words,  in  oar 
opinion,  do  not  necessarily  give  the  trastee  the  power  to  sell  on 
credit,  and  an  assignment  for  the  benefit  of  all  the  creditors  of  t 
debtor  will  not  be  declared  void  on  its  face,  unless  it  is  clearly  so. 

In  the  vicissitudes  of  business,  when  a  debtor  finds  that  be  it 
unable  to  pay  all  his  debts  and  makes  an  assignment  for  the  benefit 
of  all  his  creditors,  all  that  the  law  requires  is  a  faithful  application  of 
the  property  to  the  payment  of  the  debts  without  unreasonable  delay. 

As  to  the  objection  that  the  assignee  being  clerk  of  the  District 
Court,  and  could  not  therefore  approve  his  own  bond,  it  is  at  most  a 
mere  irregularity,  and  does  not  render  the  assignment  void  on  its 
face.  The  bond  is  sufficient  in  foi*m  and  amount  and  is  signed  bj  a 
large  number  of  persons  as  sureties,  and  there  is  no  objection  made 
that  it  is  not  sufficient.  And  the  trustee  may  at  any  time,  when 
thought  necessary,  be  required  to  give  an  additional  bond* 

So  far  as  appears,  the  trustee  was  endeavoring  faithfully  to  carry 

out  the  trust  at  the  time  the  action  was  instituted,  and  being  for  th« 

benefit  of  all  the  creditors  of  the  assignors  the  assignment  is  favored 

in  law.    The  judgment  of  the  District  Court  is  reversed  and  the 

cause  dismissed. 

Judgment  accordingly, 

NoTS  BT  THS  Rbpobtkb.—  In  Bfigham  v.  Tittingha»U  8  Kern.  S15,  in  latliorlty  to  oonrert  thi 
property  "  into  money  or  ftyallftble  means  **  was  held  void. 

In  KeUogg  v.  Slaumn^  11  N.  Y.  802,  tbe  direction  was  *'to  sell  and  dispoee  of  Uie  aane  opoi 
such  terms  and  conditions  as  in  their  Judgment  may  appear  best  and  most  for  tbe  Interest  of  tkf 
parties  concerned,  and  convert  tbe  same  into  money.**    HeUL^  ralid. 

In  Jmaup  ▼.  HvdMy  Si  N.  T.  168,  a  direction  to  dispose  of  the  property  at  soch  time  and  in  ssck 
manner  "as  may  be  most  condaclve  to  the  interests  of  the  creditors,**  and  **oonTen  the  ssas 
into  money  as  soon  as  may  bo  consistent  with  such  interests,**  was  held  valid. 

A  provision  that  the  trust  property  be  **  converted  into  cash  or  otherwise  dlspowd  of  to  tbt 
best  advanUge*'  by  the  assignee,  held,  invalid,  as  authorizing  a  sale  on  credit.  Rjfidm  r. 
SUwcrt,  27  N.  Y.  310. 

An  authority  to  ''  within  such  convenient  time  as  to  him  might  seem  meet,  by  public  or  pri- 
vate sale,  for  the  best  price  that  can  be  procured,  convert**  the  property  Into  money,  was  heM 
valid  in  Benedict  v.  Huntington,  89  N.  Y.  919 ;  overruling  Wooddum  v.  JfosAsr.  9  Barb.  19^  sd4 
Murphy  ▼•  BOln  8  How.  Pr.  468. 

In  Towmmd  v.  StMms,  89  N.  Y.  209,  a  direction  to  **  conrert  into  money  with  all  eonTeaitai 
speed,**  and  *'  to  sell  and  dispose  of  the  assigned  premises,  at  soch  time  or  timen,  and  in  Hd 
manner,  as  to  him  may  seem  to  be  most  for  the  benefit  and  advantage  of  the  creditors,**  keU, 
valid. 

In  Hutchinson  v.  Lord,  1  Wis.  986,  a  direction  to  sell  **  upon  such  terms  and  for  soch  prieestf 
to  him  should  seem  advisable,**  was  held  invalid ;  and  in  K$ep  v.  Sandenon,  t  td.  49,  a  pcowioB 
exactly  like  that  in  KeUogg  v.  Slawon,  tupra,  was  held  Invalid.  But  in  NoHon ▼.  Aom^.  lOU 
450,  a  direction  to  dispose  of  the  property  to  the  best  advantage  in  hit  discretion,  was  hsM 
valid,  as  implying  m  lawful  discretion. 
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In  JftMWf  T.  IToifm^  96  Vt  469,  a  dlreetlon  to  oonvert  into  mon«7  *'  as  soon  as  pmctlcaUe  and 
Id  Ihs  most  beoelldal  maiiDer,"  was  held  valid. 

la  I^uBjf  T.  Ambrom^  91  Pick.  t9&,  a  direction  to  reduce  to  cash  by  selling  at  public  or  priTSts 
■le  ia  rach  manner*  and  at  such  times,  as  the  trustees  mifi^ht  consider  expedient  and  most  for 
tbe  faitereat  of  all  parties,  was  held  to  authorize  a  sale  on  credit. 

In  Mmktr  ▼.  Saundtn^  6  Iowa,  68,  a  direction  *'  to  take  such  steps  for  the  sale  and  disposal  of 
thttn  ss  he  may  deem  proper,"  was  held  valid.  The  court  say :  **  No  express  power  or  direction 
SM  been  given  to  the  assignee  to  sell  on  credit;  and  no  Intent  to  hinder  and  delay  creditors  can 
iBstij  be  inferred  from  the  authority  given  "  as  above.  So  held  also  in  Berry  v.  ffayden,  1  id 
MD,  where  the  direction  was  to  sell  and  dispose  of  the  same  upon  f>uch  terms  and  conditions  as 
la  hit  judgment  may  appear  best. 

laJfeOEflis  ▼.  WaUon.  ST  Qa.  611,  a  direction  to  convert  Into  money  and  for  that  purpose  to 
kQ  In  snch  manner  and  on  such  terms  as  they  deem  most  for  the  interest  of  the  trust,  was 
npbdd.  The  court  said :  ^  We  do  not  perceive  how  the  end  to  be  accomplished,  the  conversion 
of  lbs  property  into  money,  for  distribation  among  the  creditors  of  the  company,  could  hava 
been  veU  and  beneficially  accomplished  without  such  a  fair  and  rational  discretion  as  was  oon* 
fened  on  the  saslgnees." 

In  Booth  T.  McNair^  14  Mich.  19,  a  direction  to  **  sell  and  dispose  of  the  same  for  money,  upon 
•Bch  terms  and  condition  s  as  in  their  Judgment  may  appear  best  and  most  for  the  interest  of 
tbe  parties  oonoemed,"  was  held  not  to  authorise  a  sale  on  credit. 

In  ^  V.  7<m  AcNm,6  id.  S99.  a  direction  to  sell  and  dispone  ''^  either  at  public  or  private  salOi 
is  they  in  their  Judgment  may  deem  best,  and  upon  such  terms  and  conditions  as  they  may 
deem  most  advisable  and  for  the  best  interests  of  the  cro  ditors,  converting  the  same  into 
BOMj,**  was  held  not  to  antborine  a  sale  on  credit. 

BoiriQ  sajB  (Assignments,  |  994):  **It  may  be  stated  as  the  seneral  mle,  that  an  autboiltf 
Is  asU  on  credit  wlU  not  be  implied  adversely  to  the  assig  nment,  from  language  auiceptibto  tt 
a  diflbNBt  comtraetlon  which  will  support  the  instrnmeiit.** 


May  y.  May. 

(9  Neb.  16w) 

ifbrrtffl^— Misie  by  wife  agadnit  Muband  an  note  executed  to  her  during  eotertw^ 

Under  a  statute  which  enables  married  women  to  acquire,  hold  and  deal  with 
property  and  to  sue  and  be  sued  in  the  same  manner  as  if  unmarried,  and 
relieves  all  such  property  except  such  as  comes  by  gift  from  their  husbands 
from  liability  to  the  disposal  of  their  husbands  or  for  their  debts,  a  married 
woman  may  maintain  an  action  against  her  husband  on  a  note  given  directly 
to  her  by  him  for  a  valuable  consideration  during  coverture. 

ACTION  on  promissory  notes.    The  opinion  sufficiently  states  th« 
case.    The  defendant  had  judgment  below. 

Schoenbeit  A  Thomas^  for  plaintiff  in  error. 

i/1 2>.  Oilman^  for  defendant  in  error.  Notwithstanding  the  statute 
enlarging  the  right  of  the  wife  the  rights  of  the  wife  are  enlarged 
only  as  to  third  parties,  and  the  relationship  between  husband  and 
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wife  is  not  affeoted  or  disturbed.  Aultman  v.  Ohermeyer^  6  Neb. 
261;  Fowler  \.  Ihebein,  16  Ohio  St.  498;  WaUingafard  y.  Allen,  10 
Pet  683;  Reeves'  Dom.  Rel.  89;  Jcufkaon  v.  Parke^  10  Cash.  550. 
Plaintiff  must  seek  her  remody  in  a  court  of  equity.  XofMuUrr, 
8coJlddy  6  Keb.  148;  Turner  v.  AUhatie^  6  id.  64. 

Cobb,  J.  Although  there  is  but  one  practical  question  presented 
by  the  record  in  this  case,  yet  it  will  perhaps  be  found  more  con- 
venient, for  the  purpose  of  its  proper  consideration,  to  divide  it  into 
two  at  the  outset. 

First.  Does  the  making  and  delivery  of  a  promissory  note  by  % 
married  man  to  his  wife  for  a  valuable  consideration  constitute  a 
valid  and  binding  contract  ? 

Second.  Can  a  married  woman  while  living  with  her  husband 
maintain  an  action  against  him  on  a  promissory  note  made  and 
delivered  by  him  to  her  since  the  marriage  ? 

It  will  be  readily  conceded  that  unless  we  find  authority  for  an 
affirmative  answer  to  these  questions  in  our  statutes  they  must  both 
be  answered  in  the  negative.  The  sections  of  our  statute  applicable 
to  the  first  branch  of  our  inquiry  are  as  follows: 

"Section  1.  The  property,  real  and  personal,  which  any  woman 
in  this  State  may  own  at  the  time  of  her  marriage,  and  the  rents, 
issues,  profits  or  proceeds  thereof,  and  any  real,  personal  or  mixed 
property  which  shall  come  to  her  by  descent,  devise  or  bequest,  or 
the  gift  of  any  person  except  her  husband,  or  she  shall  acquire  by 
purchase  or  otherwise,  shall  remain  her  sole  and  separate  property, 
notwithstanding  her  marriage,  and  not  be  subject  to  the  disposal  of 
her  husband  or  liable  for  his  debts.     [Laws  1876,  p.  88.] 

§  2.  A  married  women,  while  the  marriage  relation  exists,  may 
bargain,  sell  and  convey  her  real  and  personal  property,  and  enter 
into  any  contract  in  reference  to  the  same  in  the  same  manner,  to  the 
same  extent,  and  with  like  effect  as  a  married  man  may  in  relation  to 
his  real  and  personal  property. 

§  3.  A  woman  may,  while  married,  sue  and  be  sued  in  the  same 
manner  as  if  she  were  unmarried. 

§  4.  Any  married  woman  may  carry  on  trade  or  business  aod  pe^ 
form  any  labor  or  service  on  her  sole  and  separate  account;  and  the 
earnings  of  any  married  woman  from  her  trade,  business,  labor  or 
services  shall  be  her  sole  and  separate  property,  and  may  be  used 
and  invested  by  her  in  her  own  name."     [Gen.  Stat.  466.] 
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Thk  statute  defining  the  rights  of  married  women  contains  but 
one  allnsion  to,  or  exception  of,  her  hasband.  Property,  the  gift  of 
ber  husband,  may  not  remain  her  sole  and  separate  property,  not  sub* 
jeot  to  the  disposal  of  her  hasband  or  liable  for  his  debts.  In  respeet 
to  property  acquired  by  her  in  any  other  manner  than  by  gift 
fn>m  him,  the  husband  stands  in  the  same  relation  to  her  as  all  the 
rest  of  the  world.  In  the  grant  of  general  power  (if  I  may  use  the 
Iftngnage)  to  her  to  "bargain,  sell  and  conrey  her  real  and  penKmal 
property,  and  enter  into  any  contract  in  reference  to  it,"  to  "sae  and 
be  saed,"  to  "  cany  on  trade  or  bnuness  and  perform  any  labor  or 
senrioe  on  her  sole  and  separate  aocoant,''  and  to  ase  and  invest  her 
earnings  in  her  own  name,  contracts  with  her  husband  are  not 
excepted. 

The  provisions  of  the  statute  of  Maine  on  this  subject  are  as 
foUowa: 

**  Ssonov  1.  A  married  woman  of  any  age  may  own  in  her  own  right 
real  and  personal  estate  acquired  by  descent,  gift  or  purohase;  and 
may  manage,  sell,  convey  and  devise  the  same  by  will,  without  the 
joinder  or  assent  of  her  husband;  but  real  estate  directly  or  indi- 
rectly conveyed  to  her  by  her  husband,  or  paid  for  by  him,  or  given 
or  devised  to  her  by  his  relatives,  cannot  be  conveyed  by  her  without 
the  joinder  of  her  hasband  in  such  conveyance,  except  real  estate 
conveyed  to  her  as  security  or  in  payment  of  a  bona  fide  debt  acta* 
ally  due  from  her  to  her  husband.  When  payment  was  made  for 
property  conveyed  to  her  from  the  property  of  her  husband,  or  it 
was  conveyed  by  him  to  her  without  a  valuable  consideration  made 
therefor,  it  may  be  taken  as  the  property  of  her  husband  to  pay  his 
debts  contracted  before  such  purchase. 

''§  2.  A  woman  having  property  is  not  deprived  of  any  part  of  it 
by  her  marriage,  since  the  act  approved  March  22, 1844,  was  in  force; 
and  a  husband  by  marriage,  since  that  time,  acquires  no  right  to  any 
property  of  hb  wife.  «  «  «  ^  married  woman  may 
releaae  to  her  husband  the  right  to  control  her  property,  or  any  part 
of  it,  and  to  dispose  of  the  income  thereof  for  their  mutual  benefit,  and 
may  in  writing  revoke  the  same. 

"^  §  3.  She  may  receive  the  wages  of  her  personal  labor  not  per- 
formed for  her  own  family,  maintain  action  therefor  in  her  own  name, 
and  hold  them  in  her  own  right  against  her  husband  or  any  other 
person*"     [Revised  Statutes  of  Maine,  1871,  p.  491.] 
Under  this  statute  the  case  of  Webster  v.  WebBter^  58  Maine,  139 ; 
Vou  XXXI  — 61 
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A  (7*9  4  Am.  Rep.  253,  was  cominenced  and  decided;  that  was  an 
action  on  a  note  made  and  delivered  by  the  defendant  to  the  plain- 
tiff January  22,  1861  (the  above  statute  being  then  in  force),  and 
they  being  then  married  (at  the  date  of  the  note)  and  living  together 
as  husband  and  wife.  At  the  October  term  1869,  they  were  divorcei) 
a  vinculo.  Afterwards  she  bronght  the  suit  on  the  said  note,  and 
had  judgment  at  the  Superior  Court.  On  error  to  the  Supreme  Cour^ 
it  was  held  that  while  for  purely  technical  reasons  she  could  not  have 
maintained  the  suit  until  after  the  divorce  or  the  termination  of  the 
marriage  relation  in  some  other  way,  yet  that  the  giving  of  the  note 
created  a  valid  contract  between  the  parties,  and  that  the  defense  of 
marriage  (which  was  urged  and  relied  upon  by  plaintiff  in  error)  was 
purely  technical.  It  continues  only  while  that  relation  continaes, 
and  ceases  with  its  termination.     The  judgment  was  affirmed. 

The  statute  of  Kansas  in  relation  to  the  rights  of  married  women 
is  identical  with  our  own.  Under  its  provisions  the  Supreme  Court 
of  that  State  has  held,  in  a  case  where  a  married  woman,  living  with 
her  husband,  bought  a  horse  from  him,  and  paid  him  for  it  out  of 
her  separate  money  —  how  or  when  acquired  by  her  is  not  stated  — 
which  horse  was  soon  afterwards  levied  upon  by  a  constable  by 
virtue  of  an  execution  against  the  husband,  that  she  could  maintain 
replevin  against  the  constable  for  the  horse.  Thus  necessarily  hold- 
ing that  the  husband  and  wife,  while  living  together  in  that  relation, 
were  competent  to  make  legal  and  binding  contracts  with  each  other, 
so  as  to  pass  the  title  of  property  ex  vi  terminu  Going  v.  Oms^  8 
Kans.  85,  which  case  has  been  followed  by  later  cases  in  that  State. 

In  the  State  of  Iowa,  under  a  statute  somewhat  different  from 
ours,  though  not  different  in  principle,  it  was  held  in  a  caae  where, 
during  the  marriage  relation,  the  husband  borrowed  money  from  his 
wife  and  gave  her  his  note  for  it,  that  the  same  was  a  valid  and 
binding  contract,  and  that  he  being  deceased  she  could  maintain  suit 
thereon  against  his  administrator.     Logan  v.  JSally  19  Iowa,  491. 

As  long  ago  as  1841  it  was  held,  by  the  Supreme  Court  of  Ohio, 
that  a  note  given  by  a  husband  to  his  wife  for  a  loan  of  money  bj 
her  to  him,  out  of  a  dower  interest  received  by  her  from  the  estate 
of  a  former  husband,  created  a  legal  obligation  which — the  maker 
of  the  note  having  deceased  —  would  be  enforced  against  his  adminis- 
trator. Huher  V,  Huher's  Administratory  10  Ohio,  371,  which  case 
was  followed  in  1867  in  Wood  v.  Warden^  20  id.  518. 

In  none  of  the  above-mentioned  States  has  the  legiolatare  passed 


JULY  TERM,  lb79.  403 

May  y.  May. 

iDj  Mt  which  in  terms  changes  the  common  law  in  regard  to  the 
Dtture  and  character  of  the  marriage  relation,  or  the  unity  of  the 
persons  of  husband  and  wife,  and  the  above  oases  must,  of  necessity, 
LaTe  gone  upon  the  theory  that  the  statutes  of  the  said  States 
mpectiyely  defining  the  rights  of  women  in  the  marriage  relation 
io  renpect  to  the  ownership,  control  and  disposition  of  property,  have» 
in  effect,  done  away  with  the  technical  unity  of  husband  and  wife  as 
fonneriy  existing  at  common  law.  At  least  such  is  my  opinion. 
So  that  when  our  statute  says  that  '^  a  married  woman,  while  the 
marriage  relation  exists,  may  bargain,  sell  and  convey  her  real  and 
personal  property,  and  enter  into  any  contract  with  reference  to  the 
lame  in  the  same  manner,  to  the  same  extent,  and  with  like  effect  as 
a  married  man  may,"  etc.,  it  means  that  she  may  sell  the  same  to,  or 
contract  with  reference  to  the  same  with,  anybody  who  is  generally 
competent  to  contract,  and  that  the  other  contracting  party  will  be 
bonnd  by  such  contract  regardless  of  whatever  relations  may  exist 
between  them* 

I  come,  therefore,  to  the  conclusion  that  the  plaintiff  in  error  was 
competent  to  receive  the  said  note  set  forth  in  the  first  cause  of 
iction  set  out  in  the  petition  from  the  said  Josiah  Eocken,  and  the 
iune  constitutes  a  legal  cause  of  action  in  her  hands  against  the 
defendant  in  error.  Also  that  the  note  made  and  delivered  by  the 
defendant  in  error  to  the  plaintiff  in  error,  as  set  forth  in  the  seconJk 
cause  of  action  in  the  said  petition,  is  a  legal  and  binding  contract 
between  the  parties. 

We  then  come  to  the  final  and  perhaps  most  important  question, 
ein  the  plaintiff  in  error  maintain  this  action  against  the  defendant 
in  error  in  the  District  Court  while  they  are  living  together  as  hus- 
band and  wife? 

I  have  been  able  to  find  but  one  adjudicated  case  exactly  in  point. 
WUgon  V.  Wikon,  36  Cal.  447.  In  this  case,  in  1856,  the  defendant 
'William  Wilson  executed  two  notes  in  favor  of  the  plaintiff  Orpha 
Wilson,  one  for  tl,000  and  one  for  $1,300,  each  payable  five  rears 
from  date.  In  1857,  before  the  maturity  of  the  notes,  plaintiff  and 
defendant  intermarried  and  were  living  together  as  husband  and  wife 
u  the  time  of  the  bringing  of  the  suit.  Defendant  demurred  relying 
ipon  two  grounds:  •  ♦  »  .  secondly,  that  the  facts  do 
lot  oonatittite  a  cause  of  action  in  favor  of  the  wife  against  the  bus* 
>aDd.  The  District  Court  sustained  the  demurrer  and  rendered 
lodgment  for  defendant.     On  error  to  the  Supreme  Court  the  judg- 
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went  of  the  DiBtriet  Court  was  revenecL  In  the  opinieii  ef  tkt 
conrt  Chief  Justice  Sawtbb  says:  ^'The  present  policy  of  the  lav  is 
to  recognize  the  separate  legal  and  civil  existence  of  the  wife  and 
separate  rights  of  propitny,  and  the  very  recognition  by  the  law  of 
aoch  separate  existence  and  rights  at  law  as  well  as  in  equity  to  hold 
and  enjoy  separate  property  involves  a  necessity  for  opening  the 
doors  of  the  judicial  tribunals  to  her  in  order  that  the  rights  gaaraih 
teed  to  her  may  be  protected  and  enforced." 

In  the  State  of  New  Tork  the  Commission  of  Appeals  some  foar 
years  ago  considered  and  decided  a  case  quite  in  point  so  far  as  the 
power  of  the  wife  to  maintun  an  action  against  the  husband  is  coa* 
cemed.    But  in  that  case  the  note  was  giv^  before  marriage  and 
in  consideration  of  a  promise  to  marry,  and  the  parties  had  separated 
b^re  the  suit  was  brought.     In  the  opinion  the  commissioii,  bj 
BBmiOLDfly  C.^  say :  ^'  The  plaintiff  therefore  has  a  valid  oMigatioD 
•gainst  the  defendant,  which,  in  some  form,  either  at  law  or  in  equity, 
or  in  both,  she  can  enforce  in  the  courts.    The  Supreme  Comi  in 
which  the  action  was  tried  has  '  general  jurisdiction  both  in  law  aod 
equity,'  and  it  had  jurisdiction  of  the  persons  of  both  parties  to  this 
controversy  and  could  give  judgment  according  to  the  very  right  of 
the  case  regardless  of  form,  and  in  furtherance  of  the  ends  of  justice 
might  amend  pleadings,  conform  pleadings  to  facts  proved,  etc. 
While  it  is  admitted  that  the  rights  of  the  plaintiff  oould  be  eofbreed 
by  suit  in  equity,  yet  it  is  insisted  that  this  being  an  action  at  law, 
it  cannot  be  maintained  by  a  married  woman  against  her  haaband. 
It  might  be  asked,  by  what  authority  the  defendant  names  this  aa 
action  at  law  ?     What  additional  allegation  in  the  compbunt  would 
ha^'e  enabled  the  defendant  to  designate  it  as  a  suit  in  equity! 
^        *        *        Certainly  the  defendant  has  been  deprived  of  no 
legal  right,  and  if  the  form  of  the  pleadings  was  not  agreeable  to 
him  it  was  very  easy  to  have  them  made  to  conform  to  the  facu 
proved  by  a  proper  application.      If  the  complaint  was   not  full 
enough  to  disclose  the  case  in  all  its  features  it  was  competent  for 
the  defendant  to  spread  the  facts  out  in  his  answer  by  way  of  affirm- 
ative defense  or  otherwise,  for  all  that  has  any  bearing   upon  the 
rights  of  the  parties  grew  out  of  ope  and  the  same  transaction. 
While  regard  is  still  to  be  had  in  the  application  of  legal  or  equita- 
ble principles  there  is  not,  of  necessity,  any  difference  in  the  mers 
form  of  procedure  so  far  as  the  case  to  be  stated  in  the  complaint  is 
concerned.     All  tliat  is  needful  is  to  state  the  facts  sufficient  to  show 
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that  tbe  plaintijff  is  entitled  to  the  relief  demanded,  and  it  is  the 
dnty  of  the  court  to  afford  the  relief  without  stopping  to  speculate 
npon  the  name  to  be  given  to  the  action."  * 

Bat  need  we  look  further  than  to  our  own  statutes  for  authority 
upon  which  to  decide  this  case  ?  Our  Code  provides  that :  "A  woman 
may  while  married  sue  and  be  sued  in  the  same  manner  as  if  she  were 
QRmarried.''  Gen.  Stat.  528,  §  31.  This  capacity  to  sue  is  not  lim- 
ited, and  no  person  or  class  of  persons  is  excepted  from  its  effect. 
If  she  were  unmarried  there  could  be  no  doubt  that  she  could  sue 
this  same  man.  This  statute  (as  I  understand  it)  plainly  provides 
that  she  can  do  the  same  thing  though  married  to  hinL 

In  the  forepart  of  this  opinion,  I  have  endeavored  to  show  by 
antborities  that  by  the  receipt  and  ownership  of  the  two  notes  in 
o'lestion,  the  plaintiff  in  error  had  two  legal  and  valid  causes  of 
notion  against  the  defendant.  These  obligations  he  fails  to  pay.  It 
therefore  becomes  necessary  that  an  action  be  brought  against  him 
to  enforce  payment. 

These  notes  are  her  separate  property,  which  we  have  seen,  under 
the  proTisions  of  the  statute,  *'  may  be  used  and  invested  in  her  own 
name.'*    But  how  is  she  to  use  or  invest  the  money  represented  by 
these  choses  in  action  unless  she  can  collect  it  by  suit  ?  Even  under 
the  old  system  of  practice,  and  before  the  beneficent  legislation 
defining   the  rights  of  married  women    hereinbefore  quoted,  this 
could  have  been  done  by  resorting  to  the  circuity  of  proceeding  in 
the  name  of  a  trustee  and  a  court  of  equity.     But  now,  not  only  is 
the  administration  of  law  and  equity  vested  in  the  one  court,  but  all 
forms  of  procedure  which  heretofore  distinguished  legal  and  equita- 
ble suits  are  abolished,  and  the  need  of  the  intervention  of  a  trus- 
tee is  done  away  with  by  the  statute  which  provides  that  "  every 
action  most  be  prosecuted  in  the  name  of  the  real  party  in  interest." 
^^n.  Stat.  528. 

The  conclusion  is  therefore  irresistible  that  the  action  at  bar  was 
properly  brought,  and  that  the  District  Court  erred  in  overruling  the 
demurrer  to  the  answer. 

The  jadgmoit  of  the  District  Court  is  therefore  reversed,  and  the 
cause  renumded  for  further  proceedings  in   accordance  with  this 

opnuon. 

Heveraed  and  remandetL 


•IMffkif,  miffkt,  MV.Y.4M. 
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(9Ne1i.9S.) 

ChMJifuHonal  law  — attaehment  offoirut  nonrT€md$tU  «ftlWirf 

A  statute  authorizing  the  attachment  of  the  property  of  a  non-rendent  withMt 

an  undertaking,  is  constitutional 

ACTION  on  a  promissory  note.    Motion  to  discharge  an  attach* 
ment  levied  on  defendant's  property  withoat  an  undertakiDg. 
Motion  denied.    The  other  facts  appear  in  the  opinion* 

J.  H,  Broody^  for  plaintiff  in  error,  cited  Story  on  Const.,  §  1800; 
Cooley  Con.  Lim.  15,  and  note,  397;  Ward  y.  Maryland^  12  Wall 
418;  Wiaiams  v.  Bruffy,  6  Otto,  176;  Gazsiea  v.  BaUon,  6  Pet  761; 
I\nU  V.  Virffinia,  8  Wall.  180;  Zemmon  v.  People^  20  N.  Y.  607; 
JSUaughter  Bouse  Caaea,  16  Wall.  118. 

4jhoff  Jb  Montgomery  and  71  X.  Schick^  for  defendants  in  envTr. 

'Mazwbll,  Ch.  J.  Section  200  of  the  Code  of  Civil  Procedure 
provides  that  ^^  where  the  ground  of  attachment  is  that  the  defendant 
is  a  foreign  corporation,  or  a  non-resident  of  the  State,  the  order  of 
attachment  may  be  issued  without  an  undertaking.  In  all  other 
cases  the  order  of  attachment  shall  not  be  issued  by  the  clerk  until 
there  has  been  executed  in  his  office,  by  one  or  more  sufficient  san^ 
ties  of  the  plaintiff,  to  be  approved  by  the  clerk,  an  undertaking  n^">t 
exceeding  double  the  amount  of  the  plaintiff's  claim,  to  the  efi-^  t 
that  the  plaintiff  shall  pay  the  defendant  all  damages  which  he  m^r 
tiustain  by  the  attachment,  if  the  order  be  wrongfully  obtaiue»i.* 
Gen.  Stat.  667. 

It  is  claimed  that  the  provisions  of  this  section  are  in  conflict  vith 
section  2,  article  4  of  the  Constitution  of  the  United  States,  wbick 
provides  that  *'the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States.'* 

Kent  says:  "The  privileges  thus  conferred  are  local  and 
flarily  territorial  in  their  nature.     The  laws  and  usages  of  one  Statd 
cannot  be  permitted   to  prescribe  qualificaiions  for  citizens  to  M 


nece^ 
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claimed  and  exercised  in  other  States,  in  contravention  of  their  local 
poUey." 

It  was  declared  in  CwfiM  y.  CoryM,  4  Wash.  C.  C.  371,  that 
*the  privileges  and  immonities  conceded  by  the  Constitation  of  the 
UDited  States  to  citizens  in  the  several  States  were  to  be  confined  to 
those  which  were  in  their  nature  fundamental,  and  belonged  of  right 
to  eitizens  of  all  free  governments.  Such  are  the  rights  of  proteo- 
tioD,  of  life  and  liberty,  and  to  acquire  and  enjoy  property,  and  to 
pay  no  higher  imposition  than  other  citizens,  and  to  pass  through  or 
reside  in  the  State  at  pleasure,  and  to  enjoy  the  elective  franchise 
according  to  the  regulations  of  the  laws  of  the  State.  But  this 
immunity  does  not  apply  to  every  right,  for  some  may  belong  exclu- 
sively to  resident  citizens  of  the  State,"  etc' 

Cooley,  in  his  work  on  Constitutional  Limitations,  397,  sdvs: 
"Although  the  precise  meaning  of  ^  privileges  and  immunities  *  is  no^' 
very  definitely  settled  as  yet,  it  appears  to  be  conceded  that  the  Con- 
stitution secures  in  each  State  to  the  citizens  of  all  other  States  yht 
right  to  remove  to  and  carry  on  business  therein ;  the  right  by  the 
usual  mo4e8  to  acquire  and  hold  property,  and  to  protect  and  defend 
the  same  in  the  law;  the  right  to  the  usual  remedy  for  the  collection 
of  debts  and  the  enforcement  of  other  personal  rights ;  and  the  right 
to  be  exempt  in  person  and  property  from  taxes  or  burdens,  which 
the  property  or  persons  of  citizens  of  the  game  State  are  not  subject 
to.  •  »  ♦  g^j^  j^  jg  unquestionable  that  many  other 
rights  and  privileges  may  be  made,  as  they  usually  are,  to  depend 
upon  actual  residence;  such  as  the  right  to  vote,  to  have  the  benefit 
of  the  exemption  laws,  to  take  fish  in  the  waters  of  the  State,  and 
the  like.  And  the  constitutional  provisions  are  not  violated  by  a 
statute  which  allows  process  by  attachment  *igainst  a  debtor  not  a 
resident  of  the  State,  notwithstanding  such  process  is  not  admissible 
against  a  resident.'' 

The  constitutional  provision  must  be  confined  to  those  privileges 
and  immunities  which  are  fundamental  in  their  nature  —  such  as  the 
right  to  acquire  and  hold  property,  to  institute  and  maintain  actions, 
the  exercise  of  the  elective  franchise  in  conformity  to  the  laws  of 
the  State  in  which  it  is  exercised  —  and  was  evidently  intended  to 
abolish  the  common-law  dis<iibilities  of  residents  of  the  several  States, 
the  States  to  a  certain  extent  being  foreign  to  each  other.  This  pro- 
vision was  not  intended  to  prohibit  distinctions  founded  on  residence, 
9uch  as  the  right  to  hold  certain  property  exempt  from  execution ; 
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the  right  to  fish  in  the  waters  of  the  State,  the  right  to  vote,  ud 
other  rights  depending  upon  residence. 

The  only  objection  in  this  case,  and  the  one  on  which  it  is  sought 
to  dissolve  the  attachment,  is  that  '^  the  said  order  of  attaohment 
was  issaed  without  any  undertaking  in  attachment,  and  is  null  and 
void,  there  being  no  undertaking  in  attachment.^ 

At  common  law,  if  the  plaintiff  made  an  affidavit  that  the  caase 
of  action  amounted  to  ten  pounds  or  upwards,  he  coald  have  caused 
the  defendant  to  be  arrested,  and  required  him  to  put  in  special  bail 
for  his  appearance  in  the  action.     3  Black.  Ck>m.  287.     Imprisonment, 
for  debt  was  not  a  satisfaction  thereof,  but  a  means  to  procure  it 
Imprisonment  for  debt  existed  in  all  the  colonies  at  the  time  of  tbe 
Revolution,  but  the  law  was  repealed  or  modified  in  most  of  tbe 
Slates  during  the  second  quarter  of  the  present  century.    As  a  con- 
sequence, the  abolition  of  imprisonment  for  debt  has  led  to  an 
enlargement  of  the  remedies  acting  upon  the  property  of  debtors, 
and  the  statute  authorizes  an  attachment  against  the  property  of  a 
non-resident  debtor.     Mere  temporary  absence  of  a  party  from  tbe 
State  is  not  sufficient  to  justify  an  attachment  under  this  provision; 
the  party  must  be  a  non-reaident  of  the  State.    The  writ  is  issaed  tc 
secure  the  appearance  of  the  defendant,  and  to  retain  his  property 
within  the  jurisdiction  of  the  court,  to  be  applied  in  satisfiietiou  of 
its  judgment  to  secure  the  rights  of  the  creditor,  as  otherwise  tbe 
property  of  the  debtor  could  be  withdrawn  at  any  moment,  and  tbe 
creditor  compelled  to  go  into  another  jurisdiction,  perhaps  at  a  great 
distance  from  his  residence,  to  enforce  his  rights.    These  axe  provi- 
sions that  apply  to  all  non-resident  debtors,  whether  they  reside  in 
the  United  States  or  foreign  countries,  and  are  in  consonance  with 
tho  rule  in  the  administrations  of  estates,  that  "  every  nation  having 
a  right  to  dispose  of  all  the  property  actually  situated  within  it,  has 
(as  has  often  been  said)  a  right  to  protect  itself  and  its  dtixens 
against  the  inequalities  of  foreign  laws  which  an  injarions  to  their 
interests.''    Story's  Conflict  of  Laws,  g  525. 

And  in  relation  to  the  withdrawal  of  funds  it  is  said:  **  Persons 
domiciled  and  dying  in  one  country  are  often  deeply  indebted  to 
foreign  creditors  living  in  other  countries,  where  there  are  penooal 
assets  of  the  deceased.  In  such  oases  it  woald  be  a  great  hardsihip 
upon  such  creditors  to  allow  the  original  executor  or  administrator 
to  withdraw  those  funds  from  the  foreign  country  without  the  pay- 
ment of  such  debts,  and  thus  leave  the  creditors  to  seek  their  remedy 
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ID  the  domioileof  the  original  executor  or  admiQistrator,  and  perhaps 
there  to  meet  obstmotions  and  irregularities  in  the  enforcement  of 
their  own  rights  from  the  peculiarities  of  the  local  law."  Story's 
Conflict  of  Laws,  §  512. 

A  plaintiff  in  attachment  is  liable  in  damages  if  he  cause  the 
defendant's  property  to  be  attached  maliciously  and  without  probable 
cause;  and  this  liability  attaches  whether  a  bond  is  given  or  not. 
But  the  failure  to  give  a  bond  when  the  attachment  is  against  the 
property  of  a  non-resident  is  not  sufficient  ground  upon  which  to 
base  a  motion  to  dissolve  the  same,  and  is  not  in  conflict  with  the 
Constitution  of  this  State  or  the  United  States,  and  was  therefore 
properiy  overruled.  And  particularly  is  this  true  in  the  case  at  bar, 
where  judgment  was  obtained  against  the  defendant,  of  which  he 
does  not  complain,  and  the  order  of  the  court  is  merely  to  apply 
the  property  to  the  payment  of  the  debt.  The  judgment  of  the  Dis- 
tnet  Court  is  dearly  right,  and  is  therefore  affirmed. 

Judgment  qffirtimL 


RooBx  y.  PiBBKim. 

(9  Neb.  804.) 

CM  daimaife  get'-' death  qfiniocBieated  penaU'^dmnaffei. 

la  em  acdon  under  the  civil  damage  act  for  Ix^ury  to  means  of  support  in  con- 
iequeiioe  of  intoxication,  a  recovexy  may  he  had  where  the  intoxication 
caused  the  death  of  the  intoxicated  person;  and  in  estimating  the  damages 
the  condition  of  the  family  and  the  estate  may  he  considered,  but  exemplary 
damages  are  not  proper.* 

ACTION  under  the  civil  damage  act.  The  opinion  states  the  f aota^ 
The  plaintiffs  had  judgment  below. 

Zoeelejf  A  Zeeee  and  NbrvcU  Broihere^  for  plaintiffs  in  error. 
Damages  cannot  be  allowed  for  injury  to  means  of  support  in  con- 
seqnenoe  of  the  intoxication  which  caused  the  death  of  the  intoxi- 
cated penon.  The  statute  does  not  give  such  an  action,  nor  could 
ens  haTe  been  maintained  at  common  law.    Davie  y.  Ju^ice^  31  Ohio 


*  8«e  note,  t6  Am.  Beii.  811. 
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8t  369;  &  C.^  27  Am.  Rep.  614;  Mobile  lAft  Ins.  Co.  ▼.  Brmm^  U 
IT.  S.  164. 

Hcuri  <b  Eohoards  and  McEiUip  <b  Page^  for  defendants  in  enot 

Maxwell,  Ch.  J.  Eliza  Perkins,  one  of  the  defendants  herrin, 
brought  an  action  in  the  Distriot  Court  of  Seward  county,  in  her 
own  behalf,  and  as  next  friend  for  her  eight  minor  children,  aguost 
Charles  Hackworth,  and  the  firms  of  Rummel  &  Gbodbred,  Eahlen- 
kamp  &  Weber,  and  Roose  Bros.  Ss  Wolf,  keepers  of  the  Taricms 
saloons  in  the  town  of  Seward,  to  recover  the  sum  of  $10,000,  for 
injuries  sustained  by  herself  and  children  by  the  death  of  her  hus- 
band, caused  by  liquors  sold  and  furnished  to  him  by  the  saloon 
keepers  above  named,  whereby  the  means  of  support  of  herself  and 
children  were  cut  off  and  destroyed.  On  the  trial  of  the  cause  a 
verdict  was  returned  in  favor  of  the  plaintiff  for  the  sum  of  $3,000, 
upon  which  judgment  was  rendered.  Roose  Bros.  &  Wolfe  and 
Charles  Hackworth  bring  the  case  into  this  court  by  petition  in  error. 

[Omitting  minor  considerations.] 

The  fourth  instruction  is  as  follows  :  ^^  In  determining  the  amooot 
which  plaintiff  should  recover  in  this  action,  if  any,  you  shoald 
consider  the  situation  of  the  deceased  —  his  annual  earnings,  his 
habits,  his  health,  and  his  estate,  if  any,  the  profits  of  his  labor, 
what  he  would  have  earned  had  he  lived  for  the  support  of  those 
entitled  to  recover,  and  the  probability  or  the  reasonable  expectation 
of  the  life  of  the  deceased  at  the  time  of  the  injury,  and  in  determin- 
ing this  you  may  take  into  consideration  the  tables  of  expectancy 
which  have  been  introduced  in  evidence." 

It  is  the  duty  of  a  husband  to  support  his  wife,  and  there  is  a 
legal  obligation  on  his  part  to  do  so,  and  the  same  is  true  as  to  i 
father  supporting  his  minor  children.  This  right  of  support  is  not 
necessarily  limited  to  the  bare  necessaries  of  life.  The  condition  <A 
the  family  and  also  that  of  the  estate  are  proper  to  be  considered  by 
the  jury,  not  for  the  purpose  of  determining  how  much  may  be 
required  for  the  support  of  the  family,  but  as  an  element  in  deter- 
mining what  the  amount  of  injury  may  be  from  the  loss  of  sappon 
as  in  no  case  in  this  kind  of  action  can  the  judgment  exceed  tU 
value  of  such  support,  whatever  may  be  the  necessities  of  the  family 

It  is  claimed  that  damages  cannot  be  allowed  for  loss  of  support 
when  death  has  been  caused  by  intoxication.     In  Davis  ▼.  Jiufice- 
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31  Ohio  St.  859;  S.  C.^  27  Am.  Rep.  514,  it  was  held  that  there 
could  be  no  recovery  in  such  case.  Section  7  of  the  statute  of  Ohio 
15  as  follows:  ^*That  every  husband,  wife,  child,  parent,  guardian, 
employer,  or  other  person  who  shall  be  injured  in  person  or  property, 
or  means  of  support,  by  any  intoxicated  person,  or  in  consequence 
of  the  intoxication,  habitual  or  otherwise,  of  any  person,  such  wife, 
child,  parent,  guardian,  employer,  or  other  person,  shall  have  a  right 
of  action  in  his  or  her  own  name,  severally  or  jointly,  against  any 
^«r8on  or  persons  who  shall,  by  selling  or  giving  intoxicating  liquors, 
have  caused  the  intoxication,  in  whole  or  in  part,  of  such  person  or 
persons,"  etc  The  court  held,  that  as  at  common  law,  actions  for 
personal  injuries  abate  by  death,  and  cannot  be  revived  or  maintained 
by  the  executor  or  by  the  heir,  therefore,  as  the  legislature  had  not 
said  in  terms  that  an  action  for  loss  of  the  ** means  of  support" 
should  survive,  no  action  could  be  maintained.  The  decision  is 
plafted  on  the  ground  that  the  action  was  brought  to  recover  dam- 
ages for  the  death  of  the  husband,  whereas  the  action  was  brought 
for  the  loss  of  the  means  of  support,  and  the  death  of  the  husband 
was  a  mere  incident,  which  affected  the  measure  of  damages.  We 
cauoot  give  our  assent  to  the  doctrine  laid  down  in  the  opinion  of 
the  majority  of  the  court  in  that  case,  l^e  action  being  for  loss  of 
the  means  of  support,  it  will  lie  in  any  case  where  the  loss  is  merely 
temporary,  as  by  disability,  or  peimanent  as  by  death.  Raffexiy  v. 
Buekmany  46  Iowa,  195;  Hackett  v.  SmeUley^  77  111.  109. 

The  Carlisle  tables  of  expectancy  were  properly  admitted.  Thd 
deceased  is  shown  to  have  been  a  robust,  healthy  man,  who,  but  for 
the  use  of  intoxicating  liquor,  appears  to  have  had  the  ordinary 
prospects  of  life.  The  case  differs  in  that  regard  from  that  of 
Bafftrty  v.  JBuckman,  46  Iowa,  200.  But  as  the  plaintiffs  in  error 
made  no  objection  in  the  court  below  to  them,  the  objection  is  una- 
vailing in  this  court. 

[A  minor  request  omitted.] 

The  defendants  also  asked  the  following  instruction :  '^  2.  The 
plaintiffs  are  not  entitled  to  exemplary  damages,"  which  the  court 
refused  to  give,  to  which  the  defendants  excepted. 

This  instruction  should  have  been  given.  Damages  are  given  aa 
a  compensation,  recompense  or  satisfaction  to  a  plaintiff  for  an  injury 
actually  received  by  him  from  the  defendant.  They  should  be  equal 
in  amount  to  the  injury  sustained;  but  upon  what  principle  can  thuy 
he  g;iven  in  excess  of  that  amount  ?     Where  damages  are  awarded 
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for  an  injaiy,  they  are  oompeDsation  therefor  so  fiar  as  money  cao 
compensate  for  the  injury.  In  law  the  party  injared,  upon  being 
allowed  Xhis  compensation^  has  no  further  claim  upon  the  defendant 
for  that  injury;  therefore  he  is  not  entitled  to  recover  more.  If  it 
be  said  that  such  damages  are  given  as  a  punishment,  it  maybe 
answered  that  the  State  inflicts  punishment,  not  individuals;  is 
between  individuals,  courts  enforce  rights.  The  law  protects  every- 
one in  the  enjoyment  of  his  property,  and  it  cannot  be  taken  from 
him  under  the  pretext  of  punishment,  and  given  to  another.  The 
effect,  oi*dinarily,  of  instructing  a  jury,  that  they  may  find  exemplary 
I  i images,  is  to  say  to  them  that  in  estimating  damages,  they  need 
l>e  governed  by  no  rules,  be  bound  by  no  oath,  and  that  they  may 
return  a  verdict  for  such  sum,  not  exceeding  the  amount  claimed,  ai 
according  to  their  whim  or  caprice  they  may  deem  expedient,  with- 
out regard  to  the  amount  of  the  injury.  The  rule  adopted  by  thii 
court  in  Boyer  v.  Barr^  8  Neb.  68;  &  C.  30  Am.  Rep.  814,  is^jost 
and  equitable  and  more  satisfactory,  and  to  that  we  adherei 

[Omitting  a  minor  matter.] 

Jieversed  and  remmML 


SoonaLD  ▼•  brATB  Nationai.  Bank  or  Loraoui^ 

9  NelK  Sie.) 
IfatiofuU  bank^power  to  ettfarce  fnotigag», 

A  tiaHfflial  bank  organized  as  successor  to  a  State  bank  may  maintain  an  aotkm 
to  foreclose  a  mortgage  of  real  estate  executed  to  the  State  bank  as  secori^ 
for  a  note,  and  assigned  to  it  by  the  State  bank  on  the  formation  of  tki 
national  bank. 


P 


ETTTION  for  injunction.    The  opinion  sUtea  the  faots.    The 
petition  was  dismissed  below. 


(?.  B.  Scoflddy  for  plaintifc  in  error.  National  banks  have  no 
power  to  take  deeds  of  trust  or  mortgages  on  real  estate  as  seoority, 
and  have  no  power  not  conferred  by  congress.  An  injunction  will 
be  granted  to  prevent  a  sale  by  the  bank  of  such  mortgaged  prop* 
erty.  MaMeu)9  v.  Skinker,  62  Mo.  829;  8.  C7.,  21  Am.  Rep.  425; 
B€(Uy  V.  Knotoler^  4  Pet.  152;  WUet/  v.  Ilrst  Nat.  Bank  Brattle 
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•oro,  47  Yt.  552;  8.  C,  10  Am.  Rep.  122;  FawUr  v.  ScuUyy  72  Peiin. 
8t468;  &  a,  13  Am.  Rep.  699;  McMaatet  ▼.  Beid,  1  Grant  Caa.  M. 

R  K  Warren^  for  defendants  in  error. 

< 
Mazwbll,  Ch.  J.    In  the  year  1878  the  plaintiffs  filed  their  peli* 

tion  in  the  District  Court  of  Otoe  county  setting  forth,  in  sabstanoe, 
that  on  or  about  the  5th  day  of  August,  1871,  Gilbert  B.  ScofieM 
executed  to  the  State  Bank  of  Nebraska  a  promissory  note  for  the 
8am  of  9600  due  January  1,  1872,  and  to  secure  the  payment  of 
the  same  himself  and  wife  executed  a  mortgage  upon  certain  real 
estate  in  Nebraska  City;  that  on  the  16th  day  of  November,  1871, 
md  State  bank  was  organized  as  a  national  bank  under  the  provi- 
sions of  the  act  of  congress,  approved  June  3,  1864,  and  the  amend- 
ments thereto ;  and  that  under  and  by  virtue  of  said  act  of  congress 
the  State  National  Bank  was  prohibited  from  purchasing,  dealing  or 
speculating  in  mortgage  securkies  of  any  character  or  promissory 
notes  unless  taken  to  secure  a  debt  contracted  by  the  bank,  or  to 
prevent  a  loss  upon  a  loan  made  by  it  after  its  organization;  that 
abont  the   1st  day  of  January,  1873,  the    State    National  Bank, 
through  its  officers,  had  assigned  to  it  the  note  and  mortgage  here- 
inbefore mentioned;  that  said  purchase  and  assignment  were  illegal 
And  void  so  far  as  these  plaintiffs  are  concerned,  and  that  the  plain- 
tiff are  not  now,  and  never  have  been,  indebted  to  the  State  National 
Bank  of  Lincoln;  that  about  the  3d  day  of  April,  1875,  the  State 
National  Bank  of  Lincoln  commenced  proceedings  in  the  District 
Court  of  Otoe  county  to  foreclose  said  mortgage,  and  that  on  or 
about  the  8th  day  of  December,  1876,  a  decree  of  foreclosure  was 
reudered  by  the  court  in  said  cause,  and  the  plaintiffs  allege  that  the 
proceedings  of  foreclosure  and  the  decree  are  null  and  void;  that 
the  State  National  Bank  was  not  the  owner  of  said  note  and  mort- 
gage and  had  no  lawful  right  to  bring  suit  thereon;  chat  the  St:ite 
Bank  of  Nebraska,  before  the  pretended  assignment  o(  the  note  .-md 
mortgage,  was  indebted  to  the  plaintiff,  Gilbert  B.  Scofield,  in  the 
sam  of  $833,  which  should  have  been  applied  as  pnyinent  upon  ^aid 
note  and  mortgage;  that  upon  said  illegal  and  voil  forecloRuro  the 
State  National  Bank  has  obtained  an  order  of  sale  and  is  about  to 
nell  said  mortgaged  premises,  etc.     The  plaintiffs  pray  for  an  order 
restraining  the  defendants  from  proceeding  under  said  order  of  sale, 
and  that  said  decree  of  foreclosure  may  be  set  aside  and  held  for 
naught,  etc. 
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The  defendants  in  their  answer  set  up  the  decree  of  foreclo«are 
and  allege  that  the  plaintiffs  appeared  in  that  action  and  plead  as » 
defense  to  the  same  the  matters  set  up  in  the  petition  in  this  cue, 
together  with  the  set-off  of  $833,  and  that  said  matters  have  been 
fully  adjudicated  and  determined.  The  plaintiffs  filed  no  reply  to 
the  answer  but  filed  a  motion  for  judgment  on  the  pleadings.  The 
motion  was  overruled  and  the  case  dismissed. 

[Omitting  minor  matters.] 

The  plaintiffs  lay  much  stress  upon  the  act  oi  congress  approved 
June  3,  1 864,  contending  that  a  national  bank  is  absolutely  probib- 
ted  from  purchasing  notes  secured  by  mortgage. 

Section  28  of  that  act  provides  that :  **  It  shall  be  lawful  for  any 
mch  association  to  purchase,  hold  and  convey  real  estate  as  follows: 

*'  First.  Such  as  shall  be  necessary  for  its  immediate  aooommods- 
ion  in  the  transaction  of  its  business. 

*^  Second.  Such  as  shall  be  mortgaged  to  it  in  good  faith  by  way 
if  security  for  debts  previously  contracted. 

"  Third.  Such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its  dealings. 

*' Fourth.  Such  as  it  shall  purchase  at  sales  under  judgments, 
iecrees,  or  mortgages  held  by  such  association,  or  it  shall  purchs^ 
lO  secure  debts  due  to  said  association* 

*^  Such  associations  shall  not  purchase  or  hold  real  estate  in  any 
)ther  case,  or  for  any  other  purpose  than  as  specified  in  this  section; 
Qor  shall  it  hold  the  possession  of  any  real  estate  under  mortgage, 
or  hold  the  possession  of  any  real  estate,  purchased  to  secure  debts 
due  to  it,  for  a  longer  period  than  five  years.'' 

Section  46  provides  '^  that  any  bank  incorporated  by  spemal  law, 
or  any  banking  institution  organized  under  a  general  law  of  any 
State,  may,  by  authority  of  this  act,  become  a  national  association 
under  its  provisions  by  the  name  prescribed  in  its  organization  certifi- 
cate ;  and  in  such  case  the  articles  of  association  and  the  organiza- 
tion certificate  required  by  this  act  may  be  executed  by  a  majority 
of  the  directors  of  the  bank  or  banking  institution ;  and  said  certifi- 
cate shall  declare  that  the  owners  of  two-thirds  of  the  capital  stock 
have  authorized  the  directors  to  make  such  certificate  and  to  chans!« 
and  convert  the  said  bank  or  banking  institution  into  a  nations  • 
association  under  this  act.  *  *  *  Provided,  however 
that  no  such  association  shall  have  a  less  capital  than  the  amount 
prescribed  for  banking  associations  under  this  act." 
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It  will  be  seen  that  the  statute  expressly  provides  that  a  State  bank 
msy  organize  as  a  national  bank.  That  is,  the  national  bank  may 
become  the  successor  of  the  State  bank.  In  such  case  what  would 
become  of  the  assets  of  the  State  bank?  The  statute  evidently 
intends  that  they  shall  be  turned  over  to  the  new  organization.  If 
it  were  not  so,  no  advantage  would  be  gained  by  permitting  a  State 
bank  to  organize  as  a  national  bank.  If  the  State  bank  was  required 
to  close  up  its  own  affairs,  and  collect  its  own  notes,  before  the  new 
orgaDization  could  be  perfected,  the  provisions  of  section  46  would 
be  meaningless.  In  no  case,  however,  can  the  amount  of  paid-up 
capital  be  less  than  is  required  by  the  statute.  But  suppose  there 
was  no  authority  under  the  statute  to  transfer^he  assets  of  the  State 
bank  to  the  State  National  Bank,  how  will  it  avail  the  plaintiffs  in 
this  action  ?  That  the  State  National  Bank  was  the  owner  of  the 
note  and  mortgage  in  question  at  the  time  the  decree  of  foreclosure 
▼as  rendered  there  is  no  doubt.  The  mortgage  was  the  valid  con- 
tract of  the  plaintiffs,  made  as  security  for  the  payment  of  money 
received  by  them.  Did  this  contract  become  void  by  being  trans- 
ferred to  the  bank?  If  so,  upon  what  principle?  The  statute  does 
Dot  declare  such  transfers  void,  and  in  our  opinion,  rhe  bank  may 
maintain  an  action  to  foreclose  such  mortgage.  National  Bank  v, 
MaUheiOBf  8  Otto,  621.  The  motion  for  judgment  on  the  pleadings 
vas  therefore  properly  overruled. 
[Omitting  a  minor  matter.] 

Judgment  affffmed* 


Mapstbick  v.  Ramob. 

9  Neb.  890.) 
6lMi9rfhMy  —  MipI^|f«M  tiapping  and  returning  unfinished  foork. 

The  d^teen  defendants,  Journeymen  tailors,  working  for  the  plaintiff  by  the 
piece,  by  conspiracy  stopped  work  simultaneously,  and  returned  their  work 
to  the  plaintiff  unfinished,  and  worthless  in  that  condition.  The  plaintiff  waa 
unable  to  get  any  hands  to  finish  the  work.  Held,  that  he  might  maintain  an 
action  of  damages. 

ACTION  of  damages  for  conspiracy.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

Nl  J,  JBtamham^  for  plaintiff  in  error.      Conspiracy  in  the  eye  of 
the  law  is  the  corrupt  agreeing  together  of  two  or  more  persons  to 
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do  by  concerted  action  something  unla^al  as  a  meaiM  or  end.  Bish. 
Crim.  Law,  §  149.  The  act  must  be  nnlawfnl,  and  it  most  be  injim- 
ons  to  an  individual  or  the  public,  by  reason  of  the  eombiii^ioiL 
When  the  injury  contemplated  by  the  conspiracy  is  of  the  former 
class,  and  is  meant  to  fall  upon  an  individual  in  distinction  from  the 
public  at  large,  the  combination  must  be  of  a  nature  to  place  the  con- 
spirators on  an  unfair  ground  toward  him,  a  ground  which  alone  ooe 
with  the  evil  intent  would  not  occupy  —  and  whether  an  iodividasl 
or  the  public  is  to  be  wronged,  the  wrong  must  be  of  a  saftoient 
magnitude  for  the  law  to  notice.  Taking  this  case  in  the  light  of  the 
above  rule  of  law,  there  is  certainly  no  conspiracy.  CammamMoUh 
V.  SurU^  4  Met.  111.  Xs  to  the  offense  of  the  eooepiracy  iliself,  there 
is  no  difference  whether  the  unlawful  thing  is  the  means  or  the  end. 
If  both  means  and  end  are  unlawful  a  fortiori^  the  offense  is  oeosti- 
tnted.  If  neither  is  unlawful  there  is  no  offense^  /SCofls  t.  Midrnf^ 
9  N.  J.  Law,  293;  SUOe  v.  Norton,  23  id.  33. 

John  L.  Webtter  and  Ralph  E.  Qaylord,  for  defendant  im  emr. 

CoHR,  J.  The  plaintiff  in  error  makes  two  points  :  Firsil^  that  the 
petition  in  the  court  below  does  not  state  facts  sufficient  to  comititvte 
a  cause  of  action;  and  second^  that  said  cause,  which  was  orq^inailr 
tried  in  the  County  Court  of  Douglas  county,  was  argued  snd  sah- 
mitted  to  the  jury,  verdict  rendered,  etc..  on  tiie  1 7th  day  of  May, 
1876,  that  being  after  the  third  Monday  of  the  month,  at  a  time 
when  the  court  had  no  authority  to  act. 

The  petition  is  certainly  rather  scant,  and  had  a  motion  been  made 
for  an  order  requiring  the  plaintiff  to  make  it  more  definite  and  cer- 
tain, it  would  probably  have  been  sustained.  But  after  verdict,  I 
think  the  allegations  of  the  petition  sufficient  to  sustain  the  jadgmenu 

The  petition  alleges  that  the  plaintiff  was  damaged  by  reason  of 
the  defendants  having,  pursuant  to  a  conspiracy  previously  formed 
between  themselves,  on  the  3 1st  day  of  March,  1876,  stopped  work- 
ing for  the  plaintiff,  and  returned  to  him  all  jobs  of  work  then  in 
their  hands  in  an  unfinished  condition,  and  that  they  did  return  to  the 
plaintiff  various  anc  numerous  pieces  or  jobs  of  work  (tailoring)  in  an 
unfinished  state,  which  were  entirely  worthless  in  said  unfinished  con- 
dition; that  said  plaintiff  could  not  at  said  time  get  any  men  to 
finish  said  work.  Whereby  said  plaintiff  had  boen  damaged  in  the 
sum  of  $371. 
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One  of  the  issaee  made  by  the  answer  was  that  the  plaintiff  sus- 
tained no  damage  by  reason  of  the  return  to  him  by  the  defendants 
of  the  said  jobs  (garments)  in  such  unfinished  condition,  and  there 
was  testimony  before  the  jury  in  the  County  Court  to  that  point. 
I  do  not  think  that  there  is  much  difficulty  in  the  proposition,  that 
where  a  merchant  tailor  has  a  large  number  of  journeymen  working 
for  him  hf  the  piece,  making  up  garments  for  his  customers  out  of 
material  furnished  by  him  for  that  purpose,  and  by  a  preconcerted 
arrangement  among  themselves,  the  journeymen,  instead  of  finishing 
the  work  and  thus  enabling  him  to  keep  his  engagements  with  his 
customers,  all  return  the  garments  in  an  unfinished  state,  he  would 
lie  damaged  as  well  directly,  in  losing  the  money  which  his  custom- 
ers would  have  paid  him  if  he  could  have  delivered  the  garments  to 
them  in  a  finished  condition,  as  indirectly,  by  the  loss  of  customers 
and  the  damage  to  the  character  of  his  bouse  for  punctuality.    The 
case  of  Jimea  v.  Baher^  7  Cow.  446,  is  in  point,  and  I  quote  a  part  o! 
the  syllabus:  *^In  all  other  cases  of  conspiracy  the  remedy  is  by 
action  on  the  case,  and  one  may  be  convicted  and  the  other  acquitted. 
In  these  actions  actual  conspiracy  need  not  be  proved;  it  maybe 
inferred  from  circumstances,  among  which  are  the  acts  of  the  paities 
in  doing  the  injury  which  was  the  object  of  the  conspiracy. 

*' J.,  a  merchant  tailor,  was  engaged  in  carrying  on  a  profitable 
trade  in  bia  line  of  business  from  New  York  to  New  Orleans,  the 
sttoceosful  prosecution  of  which  depended  on  a  knowledge  of  certain 
things  known  to  so  few  that  his  gains  were  very  large.  B.  conspired 
with  J.'s  foreman,  in  J.'s  absence,  to  obtain  the  secrets  of  the  busi- 
ness; did  obtain  them ;  and  was  in  consequence  enabled  to  rival 
J.  in  bis  trade ;  and  J.  was  otherwise  injured.  Held,  that  an  action 
on  the  case  lay  against  B.  and  the  journeyman,  at  the  suit  of  J.,  for 
the  conspiracy  ;  and  that  one  of  the  defendants  might  be  convicted 
and  the  other  acquitted. 

''In  such  a  suit  the  damage  is  the  gist  of  the  action,  not  the 
conspiracy.'' 
[Oaiittang  minor  matters.] 

JuignmU  offiirmA 
You  XXXI  — M 
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Where  the  officers  of  a  municipal  corporation  have  treated  a  piece  of  land  ut 
public  street,  taking  charge  of,  regulating  and  paving  it  like  other  streets, 
although  it  has  never  been  legally  laid  out  as  a  street,  the  corporation  is 
chargeable  with  the  same  duties  and  subject  to  the  same  liabilities  as  if  it  hid 
been  properly  laid  out,  and  is  bound  to  keep  it  in  safe  condition  for  travel 

The  fact  that  a  bridge  over  a  city  street  is  of  sufficient  height  to  allow  ordiDsry 
carriages  to  pass  under  it,  does  not  of  itself  discharge  the  municlpali^  from 
liability  to  one  injured  while  attempting  to  pass  under  it  in  a  vehicle  of 
unusual  height,  as  in  this  case,  a  circus  wagon. 

ACTION  for  persoual  injury  by  negligence.  Plaintiff,  in  the 
employ  of  a  circus  company,  and  driving  a  team  of  six  horses 
attached  to  a  vehicle  twenty-one  feet  in  length  and  ten  or  twelve 
feet  high,  seated  upon  the  top  of  this  vehicle,  drove  through  White 
street,  in  Cohoes,  turning  upon  a  strip  of  land  by  the  side  of  the 
Erie  canal,  for  the  purpose  of  crossing  the  canal.  Over  and  across 
this  strip  of  land,  near  White  street,  was  a  bridge  or  tramway,  ten 
feet  above  the  pavement,  used  to  transport  coal  from  the  canal  to  a 
coal  yard  on  the  other  side  of  the  strip  of  land.  He  was  a  stranfter 
in  the  city  and  did  not  know  of  the  tramway.  After  the  leading 
horses  turned  the  comer,  plaintiff  looked  back  to  see  if  the  hind 
wheels  of  the  wagon   would   clear  the   comer,  and  did   not  look 
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forward  or  see  tbo  tramway  until  just  as  the  second  pair  of  hoi-ses 
passed  under  it.  He  endeavored  in  vain  to  stop  the  horses,  and  was 
crnsbed  between  the  tramway  and  the  wagon.  About  fifteen  months 
before  the  accident,  this  strip  of  land  had  been  graded  and  paved  as 
a  street,  in  pursuance  of  resolutions  of  the  common  council  of 
Cohoes,  which  fixed  the  grade,  etc.,  and  it  was  used  as  a  public 
bighwaj.  The  tramway  was  in  existence  before  this  action  of  the 
common  council.  Other  facts  appear  in  the  opinion.  The  plaintiff 
bad  judgment  below. 

Matthew  ITale^  for  appellant.  There  was  no  evidence  of  any  neg^ 
ligeoce  on  the  part  of  defendant.  Oarham  v.  Cooper^  59  N.  Y.  660; 
Mayor  of  Albany  v.  Curdiff^  2  id.  166;  Munn  v.  GUy  of  Pittsburg^ 
40  Penn.  St.  864;  WhUney  v.  Town  of  JEasex^  38  Vt.  270;  2  Laws 
of  1869,  p.  2384;  2  N.  Y.  165;  Trtisteea  of  Jordan  v.  OtU^  Z1  Barb. 
60;  1  R.  S.  218,  §§  4-8;  Laws  of  1837,  p.  518,  §  6.  The  tramway 
being  in  existence  before  defendant  paved  and  graded  the  passage^' 
ibe  city  was  not  bound  to  remove  it.  Hume  v.  Mayor  of  Ni  Y.,  ^ 
Hod,  674;  47  N.  Y.  639;  City  of  Madison  v.  Hoss,  3  Ind.  236; 
Turnpike  Co.  v.  JBoadley^  1 1  Conn.  464.  PlaintifiPs  negligence  con- 
tributed. Carolua  v.  Mayor ^  6  Bosw.  15;  Hubbard  v.  Concord^  3S 
N.  H.  52 ;  JRaymond  v.  ZoweU,  6  Gush.  524 ;  WUoox  Case,  39  N.  Y. 
358;  Marker  Case,  45  id.  191. 

J.  H  ChUey  for  respondent. 

MnxsB,  J.    The  plaintiff  was  injured  by  coming  in  contact  with 

a  bridge  or  tramway  which  was  placed  across  the  street  through 

which  he  was  driving  the  team  under  his  charge.     The  officers  of  a 

municipal  corporation  are  vested  with  authority  as  commissioners  of 

bighways,  in  regard  to  the  streets  within  its  limits,  and  as  such  are 

agents  of  the  corporation  so  as  to  make  the  latter  civilly  responsible 

t''>r  acts  of  omission  or  commission  according  to  the  law  applica- 

^^le  to  master  and  servant.     Conrad  v.  Trustees  of  the  ViUage  of 

Ithaca^  16  N.  Y.   158;    Weet  v.   Trustees  of  Brockport,  id.  161  ; 

Hyatt  V.    Trustees  of  Eondout,  44  Barb.  885 ;    Todd  v.    City  of 

Troy,  61  N.  Y.  506.     If  they  fail  to  keep  the  streets  in  a  safe  condi* 

tion  for  public  travel,  a  person  who  suffers  damage  and  is  free  from 

fault  can  maintain  an  action  against  the  city  for  damages  sustained 

by  reason  of  their  neglect  of  duty.  * 

In  the  case  at  bar  the  bridge  or  tramway  which  wa8  the  occasion 
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t>f  the  accident  appears  to  have  been  erected  by  the  owners  of  a  ootl 
yard,  and  there  was  evidence  tending  to  show  that  the  land  ipoD 
i^hich  the  street  was  located  belonged  to  the  State  and  not  to  the 
<Mty.     Conceding  that  such  was  the  case,  we  think  that  nnderthe 
evidence  presented  upon  the  trial  the  defendant  was  not  rdicved 
from  liability.     The  lan<l  had  been  appropriated  by  the  defendant, 
graded,  paved,  and  sidewalk  put  down  by  its  authority,  and  was  used 
AS  a  public  street  in  such  a  manner  as  to  hold  out  ostensibly  to  the 
public  that  it  was  such  a  street  and  as  to  invite  them  to  travel  apoo 
it.     To  aU  appearances,  it  being  uniformly  graded  and  improred 
with  gutters  and  pavement,  it  was  one  of  the  thoroughfares  of  the 
city,  open  and  free  to  all,  which  the  municipal  authorities  assumed 
the  burden  and  duty  of  improving  to  the  same  extent  and  in  a  simi- 
lar manner  as  was  done  in  regard  to  other  public  streets  within  its 
boundaries.     Under  such   a  state  of  facts  the  defendant  having 
assumed  to  perfoim  the  same  duty  in  regard  to  it  as  if  it  had  beeo 
formally  and  lawfully  laid  out  and  adopted,  was  bound  to  the  tame 
•degree  of  vigilance  as  was  imposed  upon  it  in  reference  to  other 
-aireets  within  the  limits  of  the  corporation.     It  matters  not,  we  think, 
that  the  tramway  was  erected  and  used  by  the  owners  of  the  oo&i 
yard,  and  it  is  quite  sufficient  that  the  defendant  had  assumed  to, 
and  did,  exercise  the  right  to  use  the  land  as  a  street,  and  to  control 
the  same  by  making  improvements,  and  as  bearing  on  the  question 
after  the  injury  was  committed,  directed  and  caused  the  removal  of 
the  tramway  as  dangerous  to  life  and  property,  to  fix  the  liabiluy 
of  the  corporate  authorities.     It  is  claimed  that  the  acts  of  tht 
•iteft^ndant,  to  which  reference  has  been  had,  did  not  destroy  the  right 
to  use  the  tramway  or  impose  any  other  duty  than  to  keep  the  pave- 
tnent  in  repair;  that  it  did  not  require  the  removal  of  the  same,  and 
that  the  defendant  was  not  subjected  to  any  liability  ariung  from 
negligence  in  not  removing  the  same.     We  think  that  the  dAfendaoi 
was  bound  to  exercise  the  same  degree  of  care  and  vigilance  in  refer- 
ence  to  this  street  as  if  it  had  owned  the  right  of  way,  and  it  ha*i 
been  lawfully  set  apart  as  one  of  the  streets  of  the  city,  and  thai  it 
was  obligated  to  protect  the  public  from  all  injuries  which  might 
arise  from  any  neglect  to  take  proper  charge  of  the  same. 

The  authorities  referred  to  by  the  defendant's  oouisel  do  nok 
uphold  a  position  adverse  to  the  rule  laid  down,  as  will  be  aeeo  bj  a 
reference  to  the  leading  case  which  is  cited  to  sustain  the  postioa 
oontcnded  for. 
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Id  Mayor^  ele.^  v.   (hinliff^   2   Comst.   166,  which   is  eepeoially 
riflied  npon  by  the  defendant,  the  action  was  brought  for  injuries 
sQsiained  by  the  falling  of  a  bridge  which  was  built  in  pursuance  oi 
%  contract  with  the  corporation,  under  a  statute  not  constitutionally 
passed  by  the  legislature,  which  fell  in  by  reason  of  the  negligent 
iTonstmction  thereof.    It  appeared  that  the  ''  Pier  Company  ^  of  said 
city  had  the  care  and  control  thereof  and  made  repairs  upon  it,  and 
paid  a  sum  awarded  to  the  corporation  under  the  provisions  of  the  act 
referred  to  for  the  improved  value  by  reason  of  the  reconstruction 
thereof  by  the  corporation.     It  was  held,  that  in  the  performance  of 
t  poblic  work,  the  law  must  have  imposed  a  duty  or  conferred  an 
tathority  to  do  such  work.     It  will  be  noticed  that  the  defendant 
had  built  the  bridge  under  a  statute  which  was  declared  to  be  uncon- 
Btitotional,  and  that  at  the  time  when  the  accident  happened,  the 
bridge  was  not  under  the  control  of  the  defendant  but  of  the  pier 
eompaoy.     It  will  thus  be  seen  that  no  duty  was  imposed  upon  the 
defendant  to  build  the  bridge  in  question,  and  as  the  law  conferred 
DO  authority,  there  could  be  no  liability.     Some  remarks  are  made  in 
the  opinion  of  Cadt,  J.,  to  the  effect  that  officers  of  a  corporation 
are  limited  in  their  legitimate  action  to  the  powers  conferred  upon 
them  by  their  charters.     This  rule  might  well  apply  when  there  was 
sc  entire  want  of  power  and  the  corporate  body  was  acting  in  refer- 
ence to  a  matter  which  was  entirely  beyond  its  control  and  authority, 
and  it  was  manifest  that  another  party  had  the  control  of  the  bridge, 
which  was  defectively  constructed,  and  by  means  of  which  defect 
the  accident  occurred.     But  when  the  corporation  is  vested   with 
ample  power  to  perform  the  act  done,  such  as  the  layint;  out  of  a 
Ftreet,  it  cannot  well  be  claimed  that  they  are  relieved  from  liability 
from  injury  for  their  neglect,  because  the  act  was  not  done  strictly 
according  to  law.     If  such  a  rule  should  prevail,  the  slightest  error 
in  acquiring  a  right  to  a  public  street  would  leave  a  party  injured  by 
the  negligence  of  the  corporate  authorities  to  take  care  of  and  keep 
the  same  in  repair,  without  a  remedy  or  means  of  redress.     Having 
the  power  to  lay  out  streets,  the  omission  to  do  it  lawfully  does  not 
exonerate  the  corporation  from  liability  from  negligence  whon  its 
officers  assume  to  hold  out  to  the  public  that  a  street  is  located 
within  its  limits,  and  they  are  invited  to  use  it  and  to  travel  upon  it. 
Soch  a  rule  would  compel  a  traveler  to  determine  for  himself  whethei 
the  street  was  lawfully  laid  out,  and  is  not  upheld  by  the  case  cited 
or  supported  by  anthrrity. 
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Althoagh  the  precise  question  discussed  has  uever  been  directlj 
presented  in  this  State,  the  authorities  are  numerous  which  sustain  a 
contrary  view,  as  will  be  seen  by  a  reference  to  the  cases.    In  Mayor 
V.  Sh^ffieldy  4  Wall.  189,  it  is  held  that  where  the  authorities  of  a  city 
or  town  have  treated  a  place  as  a  public  street,  takin|^  charge  of  it  and 
regulating  it  as  they  do  other  streets,  and  the  injury  occurs  by  reason 
of  negligence,  the  corporation  cannot,  when  sued  for  such  injury, 
defend  itself  by  alleging  irregularity  in  the  proceedings  or  a  want  of 
authority,  in  establishing  the  street.     The  rule  is  well  settled  that 
the  act  of  the  city  in  assuming  authority  to  control  the  land  as  a 
street  renders  it  chargeable  with  the  same  duties,  and  imposes  upon 
It  the  same  liabilities,  as  if  it  had  been  lawfully  laid  out,  and  it  i* 
estopped  from  questioning  that  it  was  a  lawful  road  or  street    ff(nifi 
V.  Thwn  of  Fulton,  34  Wis.  608 ;  S.  (7.,  1 7  Am.  Rep.  463  ;  Stark  v. 
juancaateTj  57  N.  H.  88 ;   Citf/  of  Aurora  v.  ColshirCj  65  Ind.  484 ; 
Phelps  V.  City  of  Mankalo,  23  Minn.  276.     In  the  last  case  cited  it 
'was  held  that  it  was  immaterial  whether  the  street  became  such  by 
formal  acceptance  and  user  by  the  public  so*  far  as  regards  the  duty 
of  the  city  to  keep  it  in   safe   condition.      It    follows   that  the  * 
defendant,  by  adopting  the  land  and  allowing  it  to  be  used  a:*  & 
street,  holding  out  to  the  public  that  it  was  such  street,  and  b; 
repairing  and  improving  it  as  such,  was  bound  to  exercise  the  same 
degree  of  care  as  if  it  had  been  laid  out  strictly  according  to  lav, 
and  it  cannot  escape  liability  for  the  alleged  reason  that  it  had  no 
control  over  it  and  the  land  belonged  to  the  State. 

it  is  urged,  that  even  if  the  resolution  of  the  common  council  and 
their  acts  in  pursuance  thereof  were  sufficient  to  establish  a  street, 
yet  it  was  not  legal  negligence  to  omit  removing  the  tramway.     The 
ground  upon  which  this  position  is  asserted  is,  that  the  space  between 
the  street  and  the  tramway  was  more  than  was  necessary  for  onli- 
nary  carriages.     It  is  undoubtedly  true  that  the  vehicle  which  iht 
plaintiff  drove  was  in  height  somewhat  unusual,  and  beyond  iha: 
which  ordinarily  was   employed  for  any  purpose.      But  this  d<»ea 
not  furnish  a  sufficient  excuse  in  the  corporate  authorities  of  a  city 
for  obstructing  the  passing  of  carriages  of  unusual  and  extraordi- 
nary proportions,  and  establish  negligence  per  se.     It  is  well  under- 
tJtood  that  such  vehicles  are  used  for  the  purpose  of  attracting  atten-  • 
lion  in  larjre  citios  and  elsewhere,  of  those  who  may  desire  to  attend 
shows  and  exhibitions  of  the  character  of  thi'i  one  which  was  lo  be 
exliibitod  in  the  city,  when  the  accident  occurred,  and  while  no  defi- 
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nite  rale  can  be  laid  do wd  to  meet  all  cases,  we  think  that  it  was  for  the 
jary  to  determine,  under  the  circumstances,  whether  the  vehicle  used 
was  of  such  dimensions,  as  to  be  saitable  and  proper  to  be  used  in  a 
popaloas  city  upon  a  street  established  for  the  common  benefit  and 
coDTenience  of  the  public  at  large.  There  are  no  doubt  cases  where 
archways  and  bridges  exist  in  cities  over  streets,  under  the  control 
of  the  authorities,  from  which  vehicles  of  this  description  are  prop* 
eriy  excluded,  and  they  would  lawfully  be  regarded  as  obstructions; 
but  these  are  well-known  localities,  sanctioned  by  law  or  custom, 
which  are  understood  by  all,  as  not  intended  for  any  such  purpose. 
So  also  in  the  country,  covered  bridges  may  be  erected  over  streams 
for  ordinary  purposes,  which  are  far  too  low  in  height  to  authprize 
the  passage  of  vehicles  or  animals  of  an  extraordinary  size.  See 
ISempike  Co.  v.  Jffoadleyy  11  Conn.  464;  Oregory  v.  InJhabUants  of 
Adams,  14  Gray,  242. 

The  question  whether  the  plaintiff  was  justified  in  driving  the 
team  under  the  tramway,  under  the  facts  in  evidence,  was  for  %he 
determination  of  the  jury,  having  in  view  the  character  of  the  team 
and  the  nature  of  the  obstruction,  and  it  cannot,  I  think,  be  claimed, 
was  improperly  decided  by  the  jury.  The  question  of  contributory 
Degligcnce  on  the  part  of  the  plaintiff  was  also  for  the  jury.  He 
wa^  bound  to  exercise  ordinary  care,  prudence  and  capacity,  and  it 
is  not  clear  that  he  did  not  use  his  faculties  to  the  utmost  extent. 
His  attention  was  at  the  time  engaged  in  an  opposite  direction  from 
the  tramway,  and  in  taking  care  of  his  team.  He  cast  his  eye  back- 
ward for  the  purpose  of  seeing  that  the  hind  ]mrt  of  the  wagon 
cleared  the  comer,  and  the  first  he  knew  he  was  right  under  the 
bridge.  It  is  evident  that  the  time  was  very  short  between  the 
period  when  the  plaintiff  looked  backward,  and  the  time  when  he 
came  in  contact  with  the  bridge,  but  it  is  not  so  clear  that  the  act 
was  negligent,  and  that  the  plaintiff  failed  to  exercise  proper  care  and 
caution,  and  to  do  all  that  was  required  of  him  as  a  prudent  man  in 
the  maiiagement  of  his  team.  OiUetpie  v.  Citf/  of  Nhjohurgh^  54 
N.  Y.  468. 

[Omitting  minor  matters.] 

No  error  being  found  in  any  of  the  rulings  upon  the  trial,  tha 

Judgment  should  be  affirmed,  with  costs. 

AD  ooncur. 

Judgment  affirmed. 
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CK  K.  T.  18.) 
JB^idmtee — iurvivorihip — premitnpHon  —  ommnoh  tfwufar. 

In  the  oaee  of  a  mother,  aged  sixty-nine  years,  her  son-in-law,  aged  forty-Afc, 
and  his  two  children,  aged  respectively  ten  and  seven  years,  who  ill  periib 
in  the  same  shipwreck,  there  is  no  presumption  of  sunrivorship.  * 

ACTION  for  the  judicial  construction  of  a  will.  The  question  wm 
of  survivorship  between  the  mother  of  the  testatrix,  the  hiu- 
b&nd  of  the  testatrix,  and  his  two  children,  who  all  perished  in  the 
same  shipwreck,  aged  respectively  sixty-nine,  forty-five,  ten  and  Beven 
years.  There  was  no  evidence  as  to  which  survived.  The  eonrt 
below  held  that  there  was  no  presumption  of  survivorship. 

Oeo.  C.  Oenet^  for  appellants. 

WiUiam  FutterUm^  Bmry  Arden,  B.  Rodker^  O^x  C.  Skmke^  for 

respondents. 

OnimcH,  Ch.  J.  The  able  and  elaborate  opinion  delivered  bj 
Judge  Van  Vorst,  who  tried  the  case  at  special  term,  renders  it 
unnecessary  to  elaborate  the  questions  involved.  I  have  examined 
with  care  all  the  points  presented,  and  I  concur  fully  with  the  opin- 
ion upon  all  of  them,  and  with  the  views  expressed  therein. 

The  principal  points  decided  are:  1st.  That  the  appellants  whc^ 
claim  through  a  survivorship  must  prove  the  survivorehip.  *2d.  That 
there  is  no  presumption  in  law  of  survivorship  in  the  case  of  persons 
who  perish  by  a  common  disaster,  as  in  this  case,  by  shipwreck,  with- 
out other  evidence  tending  to  prove  the  fact,  and  hence  that  the 
party  upon  whom  the  anus  lies  fails  to  establish  it.  3d.  Thai  the 
property  never  vested  in  the  children,  but  the  title  remained  in  the 
trustees  until  the  death  of  the  children ;  that  the  tnint  was  an  active 
one.  and  valid,  and  title  was  necessary  to  its  execution.  4th.  Thtt 
there  was  not  an  equitable  conversioii  from  real  to  personal  estate  it 
the  death  of  the  testatrix,  the  power  to  sell  being 

«  To  tame  effect.  Swmtt  r.  BaOtti,  tS  Ksns.  fit. 
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5th.  That  the  remainder  over  was  a  conditioDal  limitation,  and  not 
a  condition  precedent,  and  that  the  intent  of  the  will  was' that  it 
shoald  be  effectual  if  for  any  reason  the  children  could  not  take. 
6th.  That  the  death  of  the  children  without  issue  or  appointment, 
aDder  the  circumstances  developed  without  evidence  of  survivorship, 
establishes  the  title  of  the  persons  to  whom  the  remainder  is  limited, 
ind  entitles  them  to  have  the  limitation  carried  into  effect. 

I  should  be  content  to  adopt  the  opinion  without  further  r<^mark 
bat  for  considerations  which  have  suggested  themselves  to  some  of 
my  brethren  in  respect  to  the  question  of  survivorship,  as  applicable 
U>  the  position  of  the  appellants,  Which  will  be  briefly  noticed.  The 
^"gg^tion  as  I  understand  it,  is,  that  conceding  the  burden  of  prov- 
ing  survivorship  to  be  upon  the  appellants,  and  that  in  this  case  there 
h  DO  presumption  that  either  particular  child  survived,  yet  as  the 
lav  will  not  presume  that  they  died  at  the  same  time,  a  presumption 
may  be  indulged  that  there  was  a  survivor,  and  that  it  makes  no  dif- 
ference which  child  survived  as  he  would  inherit  the  share  of  the 
other,  and  create  a  new  line  of  descent  for  that  share  which  would 
embrace  the  appellants.  This  of  course  would  affect  but  one  of  the 
children's  share,  or  one-quarter  of  the  estate.  The  suggestion 
although  apparently  plausible  in  statement,  cannot  be  sustained. 

In  the  first  place,  assuming  such  a  presumption,  it  may  be  observed 
tliat  the  appellants  are  I'equired  to  prove  their  right  or  title.  Can  a 
party  successfully  claim  that  as  he  is  entitled  to  one  thing  or  another, 
and  as  they  are  alike,  he  will  take  either  ?  It  is  an  accidental  cir- 
cumstance that  the  shares  of  these  children  we're  alike  in  amount  or 
kind.  Suppose  they  had  been,  unequal  in  amount,  or  that  one  had 
been  in  land,  and 'the  other  in  money,  could  the  appellants  have 
claimed  either  ?  Clearly  not.  As  to  the  daughter's  share  there  was 
a  failure  to  prove  a  title  because  it  does  not  appear  that  the  son  sur- 
vived the  daughter,  and  the  same  is  true  of  the  share  of  the  son. 
The  appellants  hold  the  affirmative,  and  must  establish  their  title  to 
some  specific  share  or  interest  which  they  fail  to  do  by  an  alternative 
claim.  As  they  cannot  claim  either,  have  they  not  failed  as  to  both  ? 
A  somewhat  similar  point,  though  upon  a  different  ground  was  pre- 
sented in  Wing  v.  Augramy  8  H.  L.  183.  The  estate  was  limited  to 
one  Wing  upon  certain  conditions  in  the  respective  wills  of  husbani 
and  wife,  who  were  lost  at  sea.  The  husband  gave  everything  to 
the  wife,  and  adds:  **And  in  case  my  wife  shall  die  in  my  life- 
time •  ♦  •  ^}i^n  I  giyg  2\\  my  estate  to  William  Win/tr.*' 
Vol.  XXXI  —  54 
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And  the  wife  gave  everything  to  the  husband,  and  stated,  "and  ir 
case  my  husband  should  die  in  my  lifetime,  then  I  devise,  beqaeathi 
and  appoint  the  said  property  to  the  use  of  William  Wing."  Wing 
claimed  under  both  wills,  but  the  court  denied  his  claim  under  either, 
because  he  could  not  prove  that  either  husband  or  wife  survived  It 
IS  true  in  that  case  that  the  wills  created  a  condition  precedent,  but 
as  the  condition  was  the  same  in  each  will  the  ultimate  legatee 
claimed  under  both  on  the  ground  that  it  was  immaterial  which  sar* 
vived.  Lord  Chelmsford,  in  answering  this  point,  said:  '*If  differ- 
ent persons  had*  been  entitled  under  the  two  wills,  each  mast  have 
established  his  claim  solely  by  the  will  in  his  favor,  independently  of 
the  other,  and  no  difference  can  be  made  in  the  rules  of  evidence, 
because  the  appellant  accidently  happened  to  be  the  ultimate  legatee 
in  each  will "  The  claim  was  not  predicated  upon  the  presumption 
of  a  survivor  as  here,  but  upon  a  unity  of  rights  and  interests,  u 
legatee  under  both  wills. 

I  do  not  think  an  alternative  claim  can  be  sustained,  conceding  the 
presumption   of  survivorship.     However  this  may  be,  a  decisive 
answer  to  the  suggestion  is,  that  there  is  no  legal  presumption  winch 
couits  are  authorized  to  act  upon  that  there  was  a  survivor  any  more 
Ihan  that  there  was  a  particular  survivor.     It  is  not  claimed  that 
there  is  any  legal  presumption  that  the  children  died  at  the  same 
time.     Indeed,  it  may  be  conceded   that  it   is  unlikely  that  they 
ceased  to  breathe  at  precisely  the  same  instant,  and  as  a  physical 
fact  it  may  perhaps  be  inferred  that  they  did  not.     But  this  does 
not  come  up  to  the  standard  of  proof.     The  rule  is  that  the  law  will 
indulge  in  no  presumption  on  the  subject.     It  will  not  raise  a  pre- 
sumption by  balancing  probabilities,  either  that  th'ere  was  a  survivor, 
or  who  it  was.     In  this  respect  the  common  law  differs  from  the  civil 
law.     Under  the  latter,  certain  rules  prevail  in  respect. to  age,  sex, 
and  physical  condition,  by  which  survivorship  may  be  determined, 
but  nothing  can  be  more  uncertain,  or  unsatisfactory  than  this  con- 
jectural mode  of   arriving  at  a  fact,  which  from   its  nature  must 
remain  uncertain,  and  often  upon  the  existence  of  which  the  title  l*> 
large  amounts  of  property  depend.     In  the  language  of  the  LorJ 
Chancellor,  in  Wing  v.  Underwood^  4  DeGex,  M.  &  G.  63S,  "  We 
may  guess,  or  imagine,  or  fancy,  but  the  law  of  England  reqairec 
evidence."     There  are  cases  where  a  strong  probability  in  theory  at 
least  would  arise,  that  one  person  survived  another,  and  perhaps  %• 
strong  as  that  that  there  was  a  survivor,  and  yet  the  comuEioa  law 
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wisely  refrains  from  acting  upon  it  in  either  case.  It  is  regarded  as  s 
question  of  fact  to  be  proved,  and  evidence  merely  that  two  persons 
perished  by  snch  a  disaster,  is  not  deemed  sufficient.  If  there  are  other 
circnmstances  shown,  tending  to  prove  sarvivorship,  courts  will  then 
look  at  the  whole  case  for  the  purpose  of  determining  the  question, 
bat  if  only  the  fact  of  death  by  a  common  disaster  appears  they  will 
not  undertake  to  solve  it  on  account  of  the  nature  of  the  question, 
and  its  inherent  uncertainty.  It  is  not  impossible  for  two  persons  to 
die  at  the  same  time,  and  when  exposed  to  the  same  peril  under  like 
circumstances,  it  is  not  as  a  question  of  probability  very  unlikely  to 
happen.  At  most  the  difference  can  only  be  a  few  brief  seconds. 
The  scene  passes  at  once  l^eyond  the  vision  of  human  penetration, 
and  it  is  as  unbecoming  as  it  is  idle  for  judicial  tribunals  to  speculate 
or  guess  whether  during  the  momentary  life  struggle  one  or  the 
other  may  not  have  ceased  to  gasp  first,  especially  when  the  trans- 
mission of  title  to  property  depends  upon  it,  and  hence  in  the  absence 
of  other  evidence  the  fact  is  assumed  to  be  unascertainable,  and 
property  rights  are  disposed  of  as  if  death  occurred  at  the  same  time. 
This  is  done  not  because  the  fact  is  proved,  or  that  there  is  any  pre- 
sumption to  that  effect,  but  because  there  is  no  evidence,  and  no 
presumption  to  the  contrary.  The  authorities  are  uniform  upon  this 
doctrine,  but  the  expressions  of  some  of  the  judges  in  announcing  it 
ire  liable  to  be  misunderstood  as  indicating  a  presumption  of  simul- 
taneous death  which  is  not  the  rale.  For  instance.  Sir  Williak 
Wtknb  said  :  **  I  always  thought  it  the  most  natural  presumption 
that  all  died  together,  and  that  none  could  transmit  rights  of  prop- 
erty to  another.**  Bex  v.  Heaps^  2  Salk.  593  ;  2  Phill.  296,  note  c.  ; 
Doe  v.  Nqpeariy  6  B.  ifc  Ad.  91,  92. 

Sir  John  Nicoll  said :  "  I  assume  that  both  perished  in  the  same 
moment."  Taylor  v.  Diplock,  2  Phill.  261.  In  the  Matter  of  Selwyn, 
3  Hagg.  £c.  R.  748,  the  court  said :  '^  But  in  the  absence  of  clear 
evidence,  it  has  generally  been  taken  that  both  died  in  the  same 
moment."  Sir  Hbrbbbt  Jbnnbr  said  :  '^  The  parties  must  be  pre- 
sumed to  have  died  at  the  same  time."     1  Curties,  705. 

These  expressions  only  mean  that  as  the  fact  is  incapable  of  proof, 
the  one  upon  whom  the  ontcs  lies  fails,  and  persons  thus  perishing 
must  be  deemed  to  have  died  at  the  same  time,  for  the  purpose  of 
ii<«posing  of  their  property.  The  Lord  Chancellor  in  Wing  v. 
UudervDood^  sypra,  recognized  the  distinction,  and  explained  the 
memiincj  of  the  rule.     In  commenting  upon  a  similar  expression  of 
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the  Master  of  the  Rolls  to  the  effect  that  he  niust  assome  that  Mr. 
aud  Mre.tnderwood  both  died  together,  the  chancellor  said  :  ''From 
personal  communication  with  his  honor,  I  know  that  he  is  not  awsre 
tbat  he  ever  used  such  an  expression,  and  all  he  ever  meant  to  say 
was  that  the  property  must  be  distributed  just  as  it  would  have  been 
if  they  had  both  died  at  the  same  moment."  And  Mr.  Best  in  hie 
^crk  on  Presumptions,  after  laying  down  the  general  rule,  states 
that  it  is  not  correct  to  infer  from  this  that  the  law  presumes  both  to 
have  perished  at  the  same  moment,  and  adds  :  '^  The  practical  coo- 
sequence  is  however  nearly  the  same,  because  if  it  cannot  be  ahown 
which  died  firet,  the  fact  will  be  treated  by  the  tribunal  as  a  thing 
nnascertainable,  so  that  for  all  that  appears  to  the  contrary,  both 
individuals  may  have  died  at  the  same  moment.'' 

All  the  common-law  authorities  are  substantially  the  same  way, 
and  the  rule,  which  I  think  is  wise  and  safe,  should  be  regarded  aa 
settled.  Its  propriety  is  not  weakened  by  the  circumstance  that  itt 
first  application  in  this  court  prevents  this  estate  from  being  turned 
into  channels  never  contemplated  or  intended  by  the  testatiu. 

The  judgment  must  be  affirmed. 

All  concur,  except  Millbr  and  Eabl  JJ.,  absent  at  argument 

Rapallo,  J.,  concurs  in  all  except  as  to  survivorship  between  the 

two  children,  and  aa  to  that  does  not  vote. 

Judgmenl  qfirmoL 


CowBE  V.  Cornell. 

(75  N.  Y.  91.) 

Fraud,  eorutrucHve  —  negotiable  inetrumetU  —  memarandwn — f^  * 

Action  upon  a  promissory  note  for  $20,000,  made  by  the  grandfather  of  the  payee, 
X)ayable  in  five  years,  with  interest  annually.  The  maker  was  ninety-t** 
years  old  and  partially  blind,  but  was  otherwise  in  good  health,  was  in  good 
possession  of  his  mental  faculties,  and  active  in  looking  after  his  flnandal 
affairs.  He  was  possessed  of  a  large  property,  which  his  grandson  aansied 
him  in  taking  care  of,  aud  to  do  which,  at  his  grandfather's  request,  he  bad 
given  up  his  profession,  and  for  several  years  had  devoted  himself  to  hit 
grandfather's  service,  as  his  confidential  agent.  The  gradfather  bad  als^c 
given  him  $82,000  in  his  lifetime,  and  the  grandson  also  clahned  a  gift  of 
$80,000  beside.  He  was  also  a  legatee  to  a  considerable  amount  Wlun  the 
MMe  was  executed  it  was  attached  to  a  stub,  the  whole  behig  torn  firora  tha 
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of  blank  forms,  am}  jjlled  i^p  and  signed  In  the  old  gentle- 
nan's  bandwriting.  The  stub  contained  memoranda  of  the  date,  amount, 
maturity  and  payee's  name,  and  the  words,  "  to  make  the  amount  the  same 
as  Cba&  W.  Cornell "  The  latter  was  another  grandson,  to  whom  he  had 
given  $20,000.  It  was  shown  that  he  had  proposed  to  alter  his  wUl  in  order 
to  make  a  better  proTision  for  his  grandson's  serrices,  but  was  advised  by  his 
lawyers  to  adopt  some  other  mode.  A  few  months  afterward  the  note  was 
eiecuted.  The  stub  was  removed,  and  the  note  was  transflrred  to  the  plain- 
tiff, after  interest  had  fallen  due  and  remained  unpaid,  the  plaintiff  giving 
his  own  note  for  it,  which  remained  overdue  and  unpaid  in  the  hands  of  the 
payee.  Bald  (1),  that  the  plaintiff  was  not  a  bona  flde  holder;*  (3),  that  the 
stub  was  not  conclusive  evidence  that  the  note  was  designed  as  a  gift;  (3), 
that  there  was  nothing  in  the  relations  of  the  parties  or  the  circumstances  to 
impose  the  burden  on  the  payee  of  showing  the  fairness  of  the  transaction. 
or  imply  the  idea  of  undue  influence. 

CLADf  on  a  promissory  note  against  the  estate  of  Latham  Cor- 
nell, deceased.    The  deceased  was  the  grandfather  of  Latham 
C.  Strong,  the  payee.     He  had  a  large  estate,  consisting  of  land,  stocks, 
bonds  and  other  seonrities.     He  died  in  1876,  aged  ninety-five.     He 
was  partially  blind  for  fonr  years  before  his  death.     In  the  early 
part  of  1871,  the  grandson  was  the  city  editor  of  the  Troy  Daily 
Whig  newspaper,  but  at  his  grandfather's  request,  he  gave  up  that 
occupation  to  assist  him  in  his  affairs.     From  July,  1871,  until  the 
time  of  his  death,  his  grandson,  at  his  request,   attended  to   his 
affairs,  writing  his  letters,  looking  after  his  banking  businetis  and  his 
rents,  making  out  his  bills,  cutting  off  his  coupons,  reading  to  him, 
and  occasionally  going  away  from  home  to  transact  other  business. 
In  Jaly,  1871,  Cornell  gave  to  Strong  a  deed  of  two  adjoining  houses 
in  the  city  of  Troy,  valued  at  about  $32,000,  in  one  of  which  houses 
the  grandfather  lived  until  the  time  of  his  death.     The  grandson 
moved  into  the  adjoining  house  in  the  spring  of  1872,  and  resided 
there  until  after  his  grandfather's  death.     During  the  time  that  the 
two  thus  lived  in  adjoining  residences,  they  were  in  daily  conference 
apoD  business  matters  of  the  old  gentleman,  in  the  house  occupied 
by  the  grandson.    The  grandfather  kept  and  controlled  his  own 
Bocnrities,  and  there  was  no  evidence  that  he  was  weak  either  in 
mind  or  body.     On  the  contrary,  it  appeared  that  he  took  an  active 
and  intelligent  interest  in  the  management  of  his  own  affairs.     The 
srrandson,  with  his  family,  consisting  of  five  persons,  during  all  this 
time  lived  at  the  sole  expense  of  the  grandfather,  and  claims  to  have 
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received,  in  addition  to  the  note  in  suit,  as  gifts  from  his  grandfatheri 
(30,000  in  government  bonds,  and  the  assignment  of  a  mortgage  for 
aboat  $1,700.  At  what  particular  time  it  is  claimed  these  gifts  were 
made  is  not  in  evidence.  Mr.  Cornell  had  made  his  will  in  1871, 
f*roviding  a  legacy  of  $15,000  for  Mr.  Strong.  In  the  fall  of  1R72, 
Mr.  Strong  expressed  a  desire  again  to  go  into  business  for  himself 
anr?  to  be  independent  of  his  grandfather,  and  left  home  and  actually 
^  .iS  in  negotiation  with  different  persons  in  Troy  and  New  York 
with  a  view  of  forming  business  associations.  Mr.  Cornell  caosed 
him  to  be  written  for  to  come  home.  Mr.  Strong  came  back  to  Troy, 
and  his  grandfather  said  to  him  then,  as  he  had  previously  said,  that 
he  wanted  him  to  give  up  his  idea  of  leaving,  and  to  devote  his  whole 
time  to  the  business  of  his  grandfather;  that  his  affairs  would  engross 
his  time,  and  he  had  no  one  else  to  look  after  his  business;  and  he 
frequently  said  that  there  was  money  enough  for  all  of  them.  Mr. 
Strong  immediately  abandoned  his  business  projects,  and  devoted 
his  whole  time  and  attention  to  his  grandfather's  business  until  the 
death  of  the  latter  in  1876.  In  the  fall  of  1872,  Mr.  Cornell  sent 
for  his  legal  advisers  and  proposed  to  alter  his  will  so  as  to  make 
provision  to  compensate  his  grandson  for  having  devoted  himself  to 
his  business.  What  provision  was  intended  is  not  disclosed  by  the 
evidence.  The  lawyers  advised  that  his  will  be  left  unaltered,  and 
tliat  he  take  some  other  way  of  compensating  his  grandson.  Mr. 
Cornell  afterwards  executed  the  note  in  question,  as  follows: 

$20,000.  TaoT,  AprU  1,  1878. 

"  Five  years  after  date  I  promise  to  pay  Latham  L.  C.  Strong,  or 
order,  $20,000  for  value  received,  with  interest  yearly. 

"L.    COEWELL." 

The  note  was  on  a  printed  form,  in  a  blank-book  belonging  to  the 
maker,  the  name  of  the  payee  being  printed  *^  Latham  Cornell'' 
The  note  was  filled  up  in  the  handwriting  of  the  maker,  but  in 
striking  out  with  his  pen  the  name  of  the  payee  he  left  the  word 
"  Latham  "  and  afterwards  interlined  the  full  name,  "  L.  C.  Strong." 
Annexed  to  the  note  was  a  stub  with  some  printed  forms,  memoranda 
of  date,  amount,  on  which  Mr.  Cornell  wrote:  "Troy,  April  1st, 
1873.  L.  C.  Strong,  $20,000  at  five  years,  to  make  the  amount  the 
same  as  Chas.  W.  Cornell."  The  stub  was  on  the  note  when  it  was 
delivered  to  the  payee,  but  was  torn  off  by  him  before  it  was  trans- 
ferred to  the  plaintiff;  and  there  is  no  evidence  that  the  plaintiff  evei 
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knew  of  the  eziatence  of  the  stub.  No  payment  of  interest  was 
made  upon  the  note  dnring  the  lifetime  of  the  maker.  The  referee 
found  that  the  note  was  given  for  a  valuable  consideration.  Mr. 
Strong  sold  the  note  to  the  plaintiff  for  $19,000,  taking  his  note 
payable  in  one  year  after  date.  What  that  date  was  did  not 
appear.  Mr.  Strong  testified  at  the  trial  that  he  still  held  the  note. 
Mr.  Strong  was  one  of  the  executors.  Further  facts  appear  in  the 
opinion.  The  plaintiff  had  judgment  at  the  trial,  which  was  reversed 
at  the  General  Term. 

ivinff  JBrownSy  for  appellant.  The  stub  was  no  part  of  the  note. 
2  Pars,  on  Notes  and  Bills,  546*  It  was  proper  for  Mr.  Cornell  to 
attaeh  such  value  to  the  services  of  Strong  as  he  pleased,  and  to 
give  a  note  for  such  amount.  Worth  v.  Caae^  42  N.  T.  362 ;  Earl 
V.  Puky  64  id.  606.  The  note  having  been  executed  for  value,  and 
it  appearing  to  have  been  reasonable  in  amount,  the  doctrine  of  con« 
Btrnctive  fraud  will  not  apply,  and  plaintiff  was  not  bound  to  show 
the  fairness  of  its  execution  and  delivery,  or  that  it  had  not  been 
paid.  1  Pars,  on  Notes  and  Bills,  175;  BumJuim  v.  Allen,  1  Gray, 
500;  Cheslyn  v.  JDalby^  2  Y.  &  C.  195,  106.  In  cases  of  natural 
relationship  the  law  does  not  apply  the  doctrine  of  constructive  fraud, 
and  impose  on  the  claimant  the  burden  of  showing  the  fairness  and 
good  faith  of  the  transaction.  Jenkins  v.  Pyey  12  Pet.  258;  Hunter 
v.  AtkinSy  2  M.  A  E.  113  ;  Howe  v.  Haioe,  90  Mass.  88  ;  Saufiey  v. 
Jackeon^  16  Tex.  584;  Beandand  v.  Bradley,  2  S.  A  G.  339. 

John  Thompson^  for  respondents.  Plaintiff  was  bound  to  show 
that  the  note  in  suit  was  not  procured  by  any  undue  influence  the 
donee  might  have  exercised  by  reason  of  his  fiduciary  relations. 
Haghton  v.  JSoyhton,  11  L.  &  Eq.  138;  Cooke  v.  Ikimotte,  2  L. 
J.  (N.  S.)  Ch.  371;  CHhaan-y.  Jeyea,  6  Yes.  266 ;  Huyuenin  v.  Basely^ 
14  id.  273;  9  J.  R  258;  Ifesbit  v.  Zockman,  84  N.  Y.  167;  Sears  v. 
Shafer,  2  Seld.  268;  Brock  v.  Bamee^  40  Barb.  521;  Criepel  v. 
Jht  BoiSj  4  id.  393.  The  note  in  suit  was  not  the  subject  of  a  valid 
gift  by  the  maker.  1  Story's  Eq.  Jur.,  §  256;  Harris  v.  Clarky  3  N. 
T.  112;  Pearsons.  Pearson,  7  J.  R.  26;  Ptnk  v.  Cox,  18  id.  145; 
I^uUps  ▼.  Pond,  28  N.  T.  74,  78  ;  28  Barb.  180, 187.  As  the  law  pre- 
vented the  deceased  from  executing  any  paper  in  favor  of  his  confi- 
dential agent,  and  the  latter  from  receiving  it,  the  note  never  had 
any  existence  and  could  not  be  made  valid  by  assignment.     14  Yen. 
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S89 ;  Bateman  on  Com.  Law,  19,  20,  §§  5, 6;  1  Story  £q.  Jar.,  %  218, 
308,  810,  811,  815,  828;  IngersoU  y.  JRoe,  65  Barb.  846;  LoanUM  t. 
A«*,  56  N.  T.  462. 

Hand,  J.     (Omitting  obiter  remarks.) 

The  majority  of  the  general  term  pat  their  reversal  of  the  Jodg- 
ment  upon  the  ground  that  it  conclusively  appeared  from  the  stab 
attached  that  the  note  was  intended  as  a  gift  and  was  withoat  cod- 
sideration.     In  this  I  am  unable  to  concur. 

The  referee's  finding  that  the  note  was  delivered  not  as  a  gift  but 
for  a  valuable  consideration  has  some  evidence  to  support  it,  in  the 
proof  of  the  services  rendered  by  Strong  to  the  deceased  and  bii 
abandonment  of  a  profession  at  the  request  of  the  deceased,  in  the 
intention  expressed  by  the  latter  to  make  some  compensation  for 
those  services,  and  the  conversation  had  with  his  counsel  not  very 
long  before  the  date  of  this  note,  in  which  he  was  dissuaded  from 
making  this  compensation  by  will  and  advised  to  do  it  while  alire,  to 
which  he  assented.  What  appears  upon  the  stub  is  not  in  my  opb- 
ion  conclusive  against  this  result. 

There  is  perhaps  difficulty  in  giving  any  entirely  satisfactory  coo- 
struction  to  this  memorandum  made  by  the  deceased,  but  the  inter- 
pretation of  the  general  term  seems  to  my  mind  inconsistent  with 
the  known  facts  of  the  case.  Strong  certainly  had  had  and  the 
deeea<ied  knew  that  he  had  had  property  of  the  value  of  $82,000 
given  him  before  the  date  of  this  note,  and  perhaps  $80,000  more  in 
bonds.  The  $20,000  note  could  not  have  been  therefore  as  the  gen- 
eral term  supposes  a  gift  to  make  him  equal  in  gifts  with  his  consin 
Charles  to  whom  only  $20,000  had  been  given  in  all. 

But  not  only  do  the  circumstances  show  that  the  memorandum 
could  not  mean  that  this  gift  of  the  $20,000  to  Strong  would  make 
his  equal  in  gifts  to  Charles,  but  the  memorandum  itself  does  not  mt 
so.  Its  language  is  '^  tn  make  the  amount  the  same  as  Chas.  W. 
Cornell.'^  While,  as  has  already  been  said,  there  is  probably  inra- 
])erable  difficulty  in  discovering  precisely  all  that  the  deceased  meant 
by  this  expression,  its  intrinsic  sense  is  merely  that  the  amount  of 
this  note  $20,000  is  so  fixed  to  make  it  the  same  as  an  amount  pos- 
sessed in  some  way  by  Charles,  and  this  is  consistent  with  both 
amounts  being  gifts,  or  the  one  being  fixed  upon  in  the  testator^s 
mind  as  a  fair  compensation  for  Strong's  services  and  at  the  same 
ttme  equal  to  an  amount  he  h.'id  given  or  intended  to  give  to  Charles. 
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On  the  whole  I  think  this  memorandam  was  a  piece  of  evidence  to 
be  sahmitted  with  the  other  evidence  to  be  considered  by  the  referee 
on  the  question  of  fact.  His  decision  upon  all  this  evidence  cannot 
be  disturbed  by  this  court. 

The  same  may  be  said  of  the  proof  of  large  gifts  to  Strong  either 
all  before,  or  some  before  and  some  after  the  date  of  the  note. 

The  reversal  by  the  general  term  is  not  stated  to  be  upon  the  facts, 
and  on  the  argument  it  was  conceded  by  the  counsel  for  the  respond- 
ents to  be  upon  the  law  merely.  It  may  be  that  a  finding  upon  all 
the  evidence  that  the  note  was  without  consideration  and  a  gift 
would  not  be  disturbed,  and  would  be  held  by  us  as  not  unauthorized 
b?  the  evidence.  On  the  other  hand  we  cannot  accede  to  the  propo- 
sition that  a  finding  to  the  contrary,  such  as  has  been  made  by  the 
a^feree  here,  must  by  reason  of  the  contents  of  this  stub  or  other 
u&iimony  be  reversed  as  erroneous  in  law. 

It  follows,  that  except  as  bearing  upon  undue  influence  and  the  rela- 
tioDS  of  parties  hereafter  considered,  the  inadequacy  of  the  services 
or  the  exUmvagance  of  the  compensation  are  not  material.  That  was 
a  matter  purely  of  agreement  between  Strong  and  the  deceased  and 
with  which  the  court  will  not  interfere  under  ordinary  circumstances. 
JSari  V.  Pwik^  64  N.  Y.  697 ;  WoHh  v.  Caw,  42  id.  362  ;  Johnson  v. 
TUu$^  2  Hill,  606.  Although  the  consideration  of  a  promissory  note 
is  always  open  to  investigation  between  the  original  parties  (and  we 
agree  with  the  court  below  that  the  plaintiff  here  has  no  better  posi- 
tion than  Strong  himself),  yet  as  pointed  out  by  the  chief  judge  in 
Earl  ▼.  JPecky  wpra,  mere  inadequacy  in  value  of  the  thing  bought 
or  paid  for  is  never  intended  by  the  legal  expression,  want  or  failure 
of  consideration.  This  only  covers  either  total  worth lessness  to  all 
parties  or  subsequent  destruction  partial  or  complete. 

Aasoming  then,  as  I  think  we  must,  that  there  was  no  error  as 
matter  of  law  in  the  finding  of  the  referee  that  this  note  was  given 
for  a  Talaable  consideration,  and  that  the  adequacy  of  that  consider- 
ation is  something  with  which  we  have  no  concern  if  the  parties 
dealt  on  equal  terms,  the  only  point  remaining  to  consider  is  the 
relations  existing  between  the  deceased  and  Strong  at  the  date  of 
the  note. 

It  is  insisted  strenuously  by  the  learned  counsel  for  the  respondents 
chat  these  were  such  as  to  call  for  the  application  of  the  doctrine  of 
cooatmotive  fraud,  and  throw  upon  the  plaintiff  the  burden  of  prov- 
ing not  only  that  the  deceased  fully  understood  the  act,  but  that  he 
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WM  not  induced  to  it  by  any  undue  influence  of  Strong,  and  that 
the  latter  took  no  unfair  advantage  of  his  superior  influence  or 
knowledge. 

The  court  below  were  hardly  correct  in  the  suggestion  that  the 
fiaintifl  conceded  this  burden  to  be  upon  himself,  and  for  that  resfon, 
instead  of  resting  upon  the  statement  of  consideration  in  the  note, 
gave  evidence  in  opening  his  case  of  an  actual  consideration ;  for 
this  may  have  been  done  to  show,  in  the  first  instance,  that  the  note 
was  not  a  pft,  and  hence,  void  under  the  law  applicable  to  gifta 
Indeed,  it  appears  from  the  findings  and  refusals  to  find,  and  the 
opinion  of  the  referee,  that  such  was  not  the  theory  upon  which  the 
action  was  tried  or  decided. 

We  return,  then,  to  the  question  whether  this  case  was  one  of 
constructive  fraud.  It  may  be  stat^  as  universally  true  that  fraud 
vitiates  all  contracts,  but  as  a  general  thing  it  is  not  presumed,  bat 
must  be  proved  by  the  party  seeking  to  relieve  himself  from  an  obli- 
gation on  that  ground.  Whenever,  however,  the  rdationa  between 
the  contracting  parties  appear  to  be  of  such  a  character  as  to  render 
it  certain  that  they  do  not  deal  on  terms  of  equaUty,  but  that  either 
on  the  one  side,  from  superior  knowledge  of  the  matter  derived 
from  a  fiduciary  relation  or  from  overmastering  influence,  or  on  (he 
other,  from  weakness,  dependence,  or  trust  justifiably  reposed,  unfsii 
advantage  in  a  transaction  is  rendered  probable,  there  the  burden  u 
shifted,  the  transaction  is  presumed  void,  and  it  is  incumbent  upon 
the  stronger  party  to  show  affirmatively  that  no  deoeption  was 
practiced,  no  undue  influence  was  used,  and  that  all  was  fair, 
open,  voluntary  and  well  understood.  This  doctrine  is  well  settled. 
Hunt,  J.,  ITeabU  v.  Zockman,  34  N.  Y.  167;  Story's  Eq.  Jar.,  §  311; 
Sears  v.  Shafer,  2  Seld.  268;  Jlu^umin  v.  Basay,  13  Yesi  105;  & 
C,  14  id.  273 ;  &  C,  16  id.  180;  Wright  v.  IVoud,  18  id.  138; 
V.  Tiremenheere^  15  id.  40 ;  JSchoarda  v.  Myriek^  2  Hare^  60; 
T.  Aikms^  3  My.  Sb  E.  118.  And  this  is,  I  think,  the  extent  to 
which  the  well-considered  cases  go,  and  is  the  soope  of  ^  oonstractive 
fraud.** 

The  principle  referred  to,  it  must  be  remembered,  is  distinet  from 
that  absolutely  forbidding  a  purchase  by  a  trustee  or  agena  for  his 
own  benefit  of  the  subject  of  a  trust,  and  charging  it,  wber  so 
purchased,  with  the  trust.  That  amounts  to  an  incapaoHy  in  ibs 
fiduciary  to  purchase  of  himself.  He  cannot  act  for  himnelf  at  all, 
however  fairly  or  innocently,  in  any  dealing  as  to  which  he  has  duiks 
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as  tmstee  or  agent.  The  reason  of  this  rule  is  sabjective.  It  removea 
from  the  trustee,  with  the  power,  all  temptation  to  commit  any  breach 
of  trust  for  his  own  benefit.  But  the  principle  with  wh.ch  we  am 
now  conoemed  does  not  absolutely  forbid  the  dealing,  bat  it  pr^ 
nmes  it  unfair  and  fraudulent  unless  the  contrary  is  aflirmatlTelj 
ihown. 

This  doctrine,  as  has  been  said,  is  well  settled  but  there  is  often 
gnat  dificnlty^in  applying  it  to  particular  casea 

The  law  presumes  in  the  case  of  guardian  and  ward,  trustee  and 
cestui  que  irutiy  attorney  and  client,  and,  perhaps,  physician  and 
patient,  from  the  relation  of  the  parties  itself^  that  their  situation  is 
unequal  and  of  the  character  I  have  defined;  and  that  relation 
appearing  itself  throws  the  burden  upon  the  trustee,  guardian  or 
attorney  of  showing  the  fairness  of  his  dealings. 

But  while  the  doctrine  is  without  doubt  to  be  extended  to  many 
other  relations  of  trust,  confidence  or  inequality,  the  trust  and  con«> 
fidence,  or  the  superiority  on  one  side  and  weakness  on  the  other  must 
be  pioTed  in  each  of  these  cases;  the  law  %oes  not  presume  them 
from  the  fact  for  instance  that  one  party  is  a  grandfather  and  old  audi 
the  other  a  grandson  and  young,  or  that  one  is  an  employer  and  the 
other  an  employee.    The  question  as  to  parties  so  situated  b  a  ques- 
tion of  fact  depeudent  upon  the  circumstances  in  each  case.    There 
is  no  presumption  of  inequality  either  way  from  these  relations  merely. 
In  the  present  case  it  cannot  be  said  that  the  fact  that  the  deceased 
SHiployed  Strong  as  his  clerk  to  read  and  answer  his  letters  and  cut 
off  hie  coupons,  and  make  out  his  bills,  or  as  his  bailiff  to  collect  his 
rents,  or  that  at  this  time  he  was  old  and  of  defective  vision,  or  that 
Strong  lived  near  him  and  was  his  grandson,  taken  separately  or 
together  raise  a  conclusive  presumption  of  law  that  their  situation 
was  unequal,  and  that  dealings  between  them  as  to  compensation  for 
these  services  were  between  a  stronger  and  a  weaker  party,  a  fidu* 
ciary  m  hoc  re  and  the  party  reposing  confidence.    These  relations 
as  a  matter  of  fact  may  have  led  to  or  been  consistent  with  control- 
ling influence  on  the  part  of  the  grandson  or  childish  weakness  and 
coofldenoe  on  the  part  of  the  grandfather,  but  this  was  to  be  shown 
and  is  not  necessarily  derivable  or  presumable  from  the  relations 
themflelves^  as  in  the  case  of  trustee,  attorney  or  guardian. 

From  these  relations  and  the  large  g^fts  shown  from  the  deceased 
to  Strong,  and  from  the  extravagant  amount  of  the  compensation  in 
the  note,  it  is  very  possible  the  referee  might  have  found  as  a  fact 
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the  existence  of  weakness  on  the  one  side,  or  undue  strength  on  the 
other,  which  rendered  applicable  the  doctrine  of  constructive  fnnd 
and  threw  upon  the  plaintiff  the  burden  of  disproving  such  fnod. 
Hiese  circumstances  may  have  well  been  of  a  character,  if  not  saffi* 
«ient  to  shift  the  presumption,  at  least  to  authorize  a  setting  aside 
<>f  a  contract  without  any  decisive  proof  of  fraud,  but  upon  the 
ulightest  proof  that  advantage  was  taken  of  the  relation,  or  of  the 
use  of  *'  any  arts  or  stratagems  or  any  undue  mea^s  or  the  least 
speck  of  imposition.*'  Whdan  v.  WTidcvn^  3  Cow.  538;  Ld.  Eldox, 
L.  C;  Harris  y.  7}remenheere^  15  Yes.  40;  Ld.  Bboughak,  JSimter 
▼.  Athim,  3  My.  A  K.  135. 

But  the  refei'ee  not  only  has  not  found  as  fact  any  inequality  in  the 
situation  of  the  deceased  and  Strong,  but  refused  to  find  as  matter  of 
law  its  existence,  and  there  is  really  no  evidence  whatever  of  any  aru 
or  stratagems  or  *'  speck  of  imposition"  on  the  part  of  Strong  as  to 
this  note. 

We  are  not  permitted  to  supply  these  findings  even  if  we  thought 
them  proper  for  the  referee  to  make,  nor  can  we  sustain  a  reversal  of 
the  original  judgment  upon  facts  not  found  and  not  necessarily  infer 
able  from  uncontradicted  evidence  in  the  case,  the  general  term  not 
Slaving  in  any  way  interfered  with  the  findings  of  the  referee. 

On  the  whole,  therefore,  we  reach  the  conclusion  that  there  was  do 
Ipood  reason  for  disturbing  the  judgment  of  the  referee. 

[Omitting  an  ohiUr  remark.] 

The  order  granting  a  new  trial  must  be  reversed,  and  jndgmeBl 
for  plaintiff  affirmed,  with  costs. 

All  oonour,  except  Miller  and  Babl,  JJ.,  absent. 

Judgmmt  acoordmg^ 
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CnK.T.lOI.) 

^  married  wman  a§  ffranU$  ^  m»fiQ9§$  #fi  gnmHii 

premieei, 

A  mantod  woman,  by  the  terms  of  a  deed  to  her,  aasumed  and  agreed  to  paj 
a  morlgmgt  egfating  upon  the  conveyed  premiaes.  Hsld,  that  this  made  her 
penomny  liable  for  the  mortgage  debt,  and  that  her  grantee,  in  like  manner 
tMiimfng  the  mortgage,  was  Ukewiae  liable,  and  a  Judgment  against  him  for 
deficiency  on  foreclosure  was  proper.    (See  note,  p.  446.) 

ACnON  to  foreclose  a  mortgage  executed  by  Simon  to  plaintiff, 
Simon  conveyed  the  premises  to  Kate  M.  Cormac,  a  married 
woman,  by  deed,  expressly  subject  to  the  mortgage,  which  the 
grantee  assumed  and  agreed  to  pay  as  part  of  the  consideration- 
money.  Mrs.  Cormac  subsequently  conveyed  the  premises  to  defend- 
ants by  deed,  containing  a  similar  clause.  A  judgment  was  asked 
agiUDflt  defendants  for  deficiency,  but  the  court  held  that  defendant* 
#ere  not  personally  liable,  and  that  plaintiff  was  not  entitled  to  a 
lodgment  for  deficiency  against  them. 

Jacob  K  Miller^  for  appellant. 

Oeo*  C.  HdU^  for  respondents.  If  Mrs.  Cormac  was  not  personally 
liable  for  the  payment  of  the  mortgage  defendants  were  not.  Rng 
V.  WhUdy^  10  Paige,  466;  Trotter  v.  Hughes,  12  N.  Y.  74;  Vrooman 
V.  Tlcmer,  69  id.  280;  S.  C,  25  Am.  ^ep.  195.  Mrs.  Cormac  being 
a  married  woman  was  not  liable  personally  to  pay  the  mortgage. 
YaU  V.  Dederer,  18  N.  Y.  265;  22  id.  450;  68  id.  329;  Nash  y. 
MUchelly  71  id.  109;  S.  (7.,  27  Am.  Rep.  38.  A  debt  incurred  by  a 
married  woman  on  the  purchase  of  property  on  credit  was  not 
enforoeable  at  common  law  against  her  separate  estate  as  having 
been  for  its  benefit.  Co  Litt.  S  a;  Schmidt  v.  Coetay  3  Abb.  Pr. 
(N,  S.)  188;  Hobinson  v.  Bivers,  9  id.  144  ;  White  v.  McNett,  33  N. 
y.  37i ;  Knapp  v.  Smith,  27  id.  277;  Zedeliet/  v.  I\>u>erSj  39  Barbw 
556;  JBaken  v.  Harder,  6  T.  &  C.  440;  JKinne  v.  JKmMf,  45  How. 
Pr.  61.  A  married  woman  who  executes  a  bond  8ecured  by  a  mort* 
gage  upon  her  si*par:iie  real  estate  is  not,  in  the  absence  of  special 
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oiroamstances  bringing  the  contract  within  the  statatory  exceptions, 
liable  for  a  deficiency  on  foreclosare.  Payne  y.  Bvamhamj  62 
N.  Y.  74;  ManhaUan  Life  Ins.  Co.  v.  ff^er,  14  Han,  158;  KM 
T,  Conway^  65  Barb.  158;  Brwon  v.  Sermanny  14  Abb.  Pr.  394. 
The  burden  of  proof  was  upon  plaintiff  to  show  affirmatively  by 
competent  evidence  that  Mrs.  Cormac's  acceptance  of  the  deed  from 
Simon  made  her  personally  liable  to  pay  the  bond.  HaUock  r. 
De  Munn,  2  T.  &  C.  S50;  £idd  v.  Conway,  65  Barb.  158;  Nath  ?. 
JfitcheO,  71  N.  Y.  190;  S.  (7.,  27  Am.  Rep.  38;  ManhaUan  Uft 
Ins.  Co.  Y.  Glover,  14  Hun,  153.  To  maintain  an  action  on  a  promiae 
made  by  one  person  for  the  benefit  of  a  third  person,  it  most  be 
shown  that  the  promisee  was  under  a  legal  obligation  to  the  third 
party.  Vrooman  y.  TUmer,  supra;  Oamsey  y.  Sogers^  47  K.  Y. 
888 ;  /SL  C,  7  Am.  Rep.  440 ;  JUmriU  y.  Orem,,  65  id.  270. 

AimBBWS,  J.  This  court,  in  yrooman  y.  ntmer,  69  K.  Y.  280; 
&  O^  25  Am.  Rep.  195,  affirmed  the  doctrine  of  JKing  y.  WkUtfy, 
10  Paige,  465,  that  where  a  grantor  of  an  equity  of  redemption  in 
mortgaged  premises  is  not  personally  liable  to  pay  the  mortgage 
debt,  and  has  no  legal  or  equitable  interest  in  such  payment,  except 
80  far  as  the  mortgage  may  be  a  charge  upon  the  lands  mortgaged, 
his  grantee  thereof  incurs  no  liability  to  the  holder  of  the  mortgige 
by  reason  of  a  covenant  on  his  part  contained  in  the  deed,  to  assams 
and  pay  the  mortgage.  The  grounds  of  this  doctrine  are  fully  stated 
in  the  opinion  in  the  cases  cited,  and  need  not  be  here  adverted  to. 
The  defendants  claim  the  benefit  of  the  rule,  and  they  were,  by  the 
judgment  of  the  court  below,  exonerated  from  liability  for  the 
deficiency  arising  on  the  foreclosure  sale  in  this  action,  on  the 
ground  that  Mrs.  Cormac,  their  grantor,  was  not  personally  boaod 
or  liable  to  pay  the  plaintiff's  mortgage.  The  mortgage  was  execu- 
ted by  one  Simon  to  the  plaintiff  in  1 672,  to  secure  the  payment  of 
his  bond  for  $20,000.  In  1873,  Simon,  the  owner  of  the  equity  of 
redemption  in  the  mortgaged  premises,  conveyed  them  by  deed  to 
Kate  M.  Cormac,  a  married  woman,  for  the  consideration  as  expressed 
in  the  deed  of  $31,000,  subject  to  the  mortgage  which  she  as  grantee 
by  the  terms  of  the  deed  assumed,  and  agreed  to  pay  as  a  part  oi 
the  consideration  of  the  conveyance. 

In  1874  Mrs.  Cormac,  together  with  her  husband  deeded  the  prea* 
ises  to  the  defendants,  subject  to  the  mortgage,  which  they  in  ton 
mssumed  and  agreed  to  pay. 


NOVEMBER  TERM,  1878.  iSIt 

Cashman  ▼.  Henrj. 

It  was  not  shown  upon  the  trial  that  Mrs.  Cormac  when  she  par* 
ehaaed  the  land  had  any  separate  estate,  or  that  she  was  engaged  in 
any  trade  or  basiness  on  her  own  account  or  otherwise.  The  pur- 
chase comprised  four  city  lots,  but  it  does  not  appear  for  what 
purpose  they  were  bought,  whether  for  use  or  resale.  The  finding 
of  the  court  that  Mrs.  Cormac  was  not  personally  liable  to  pay  the 
plaiDtifPs  mortgage,  notwithstanding  her  express  agreement,  con- 
tained in  the  conveyance  from  Simon,  was  put  upon  the  ground  that 
a  married  woman  has  no  general  capacity  under  the  acts  of  1848, 
1849, 1860  and  1862,  to  bind  herself  by  a  contract  to  pay  the  pur- 
chase-price of  land  bought  by,  and  conveyed  to  her,  and  that  her 
common-law  disability  attaches  to  and  makes  her  contract  void, 
unless  it  appears  that  the  purchase  was  made,  and  the  liability 
incurred  in  the  prosecution  of  a  trade  or  business,  carried  on  by  her, 
on  her  separate  account,  and  that  to  charge  her  estate  in  equity  for 
the  debt,  there  must  have  been  an  antecedent  separate  estate  capable 
of  being  charged,  and  the  intention  to  charge  it  expressed  in  the  con- 
tract, or  the  consideration  must  be  one  going  to  the  direct  benefit  of 
such  estate. 

The  question  presented  b  one  of  considerable  importance,  and  not 
!ifre  from  difficulty.  The  case  of  Tale  v.  Dederer^  18  N.  Y.  265 ;  22 
II.  450,  arose  under  the  acts  of  1848  and  1849,  and  it  was  determined 
in  that  case,  that  the  statutes  then  under  consideration  did  not 
remove  the  common-law  disability  of  a  married  woman  to  contract 
debts,  or  bind  herself  by  a  personal  obligation,  and  that  her  engage- 
ments in  any  case,  could  only  be  enforced  by  way  of  equitable  charge 
upon  her  separate  estate,  and  that  such  charge  could  only  be  created 
by  an  intention  declared  in  the  contract,  which  is  the  foundation  of 
the  charge,  or  when  the  contract  was  for  the  direct  benefit  of  her 
estate  ;  and  it  was  held  that  her  estate  was  not  charged  by  the  execu- 
tion of  a  promissory  note,  which  she'  had  signed  in  the  ordinary  form 
of  sach  a  oontraot,  as  surety  for  her  husband.  The  construction  put 
upon  the  acts  of  1848  and  1849,  in  YcUe  v.  Dederer^  has  been  fol- 
lowed in  other  cases,  and  the  decision  in  that  case  is  controlling  as 
to  the  construction  of  these  statutes,  and  in  respect  to  cases  coming 
within  the  same  principle. 

It  ia  difficult  to  hold  in  view  of  the  decision  in  Yale  v.  Dederer 
that  nnder  the  acts  of  1848  and  1849,  the  contract  of  a  married 
woman  to  pay  for  land  purchased  by  her  is  valid,  either  in  law  or 
equity,  or  enforceable  against  her  estate,  when  she  receives  no  other 
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benefit  from  the  transaction  than  the  benefit  implied  from  the  wpqm- 
&ition  of  the  title  to  the  land  purchased,  at  least  when  the  land 
pnrchased  constitntes  her  entire  estate.  This  view  of  these  statotcs 
does  not  however  involve  the  injustice  of  allowing  a  married  womin 
to  obtain  the  title  to  land  upon  a  promise  to  pay  the  purchase-price, 
and  then  to  hold  it  free  from  any  claim  or  lien  for  the  purchase- 
money.  Upon  the  well-settled  doctrine  of  equity,  if  her  bond  or 
other  security  for  the  payment  of  the  consideration  is  void  the  land 
would  be  subjected  upon  principles  quite  independent  of  any  doc- 
trine appertaining  to  the  separate  estates  of  married  women  to  a  lien 
in  favor  of  the  vendor  for  the  unpaid  purchase-money.  The  act  of 
1848,  as  amended  in  1849,  so  far  as  it  authorized  a  married  woman 
to  take  by  gift  or  grant,  from  any  person  other  than  her  husband 
real  or  personal  property,  was  not  an  enabling  statute.  This  capacity 
she  had  at  common  law.  Darby  v.  CaUaghany  16  N.  Y.  71 ;  ,K%(^ 
V.  Smithy  27  id.  278.  The  new  capacity  given  to  a  married  womaD 
by  that  act  was  to  hold  the  estate  or  property  acquired  by  her  in  any 
of  the  modes  designated  therein  as  her  separate  property  without  the 
creation  of  a  trust,  or  the  intervention  of  trustees,  free  from  the  con- 
trol or  power  of  disposition  of  the  husband  with  the  right  to  convey 
and  devise  it  as  if  she  were  a  feme  $ole. 

In  Huyler'B  Extb,  v.  Atwoody  26  N.  J.  604;  &  (7.,  28  id,  275,  a 
case  almost  identical  in  its  facts  with  this,  the  same  question  arose  as 
to  the  liability  of  the  grantees  of  a  married  woman  who,  in  the 
conveyance  to  them,  had  assumed  the  payment  of  a  mortgage  on 
the  land,  which  she  bad  likewise  assumed  in  the  conveyance  from 
her  grantor,  to  pay  a  deficiency  arising  on  the  foreclosire  of  the 
mortgage. 

The  third  section  of  the  New  Jersey  statute  of  1852  relating  to 
married  women  is  in  nearly  the  same  words  as  the  same  section  of 
our  statute  of  1848,  and  the  court  affirmed  the  liability  of  the  defend- 
ants for  the  deficiency  upon  the  ground  that  the  covenant  of  their 
grantor  to  assume  and  pay  the  mortgage  in  the  conveyance  to  her 
was  valid,  notwithstanding  her  coverture  and  the  conclusion  as  to 
the  validity  of  her  covenant  was  reached,  upon  the  ground  that  the 
legislature  by  giving  to  married  women  the  capacity  to  acquire  real 
estate  by  grant,  impliedly  authorized  them  to  enter  into  a  contract 
of  purchase  and  to  bind  themselves  to  pay  the  purchase-money. 

The  limited  construction  put  upon  our  statute  in  Yale  v.  Dedenr 
would  not  probably  justify  us  in  adopting,  in  its  full  extent,  the 
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TJew  of  the  New  Jersey  court;  bat  this  court,  in  BaUin  v.  Dillaye^ 
37  N.  Y.  35,  which  arose  under  the  acts  of  1848  and  1849  and  I860, 
vent  very  far  towards  holding  a  married  woman  liable  on  her  bond 
given  on  her  purchase  of  land  for  the  payment  of  the  purchase* 
.*noney.    In  that  case  the  question  was  whether  the  defendant  Mrs. 
Ditlaye,  a  married  woman,  was  liable  on  lier  bond  for  a  deficiency 
open  a  foreclosure  of  a  mortgage  executed  by  her  to  the  plaintiffs. 
She  obtained  title  to  the  premises  by  purchase  at  a  foreclosure  sale 
of  a  mortgage  held  by  a  bank.    The  plaintiffs  at  the  time  held  a 
junior  mortgage  on  the  same  premises,  and  intended  upon  the  sale 
to  hid  to  the  extent  of  their  mpi^tgage.     Mrs.  Dillaye  wished  to  pre- 
vent their  bidding.    A  Vritteu  agreement  was  accordingly  executed 
between  her  and  the  plaintiffs,  by  which,  in  substance,  the  plaintiffs 
agreed  to  advance  $7,000  to  clear  the  title  and  not  to  bid  at  the  sale; 
and  she  agreed  to  recognize  their  mortgage  as  valid,  and  to  give 
tbem,  on  her  purchasing  the  premises,  her  bond  and  mortgage  on 
part  of  the  premises  to  secure  the  payment  of  their  mortgage  debt 
and  the  1 7,000  advanced.     Pursuant  to  the  agreement  the  plaintiffs 
advanced  the  money  and  refrained  from  bidding  and  the  defendant 
hoaght  the  premises  and  executed  to  them  a  bond  and  mortgage 
covering  the  advance  and  the  amount  of  their  original  mortgage. 
On  the  trial  of  the  question  of  Mrs.  Dillaye's  liability  for  the  defi* 
ciency  the  plaintiffs  offered  to  prove  that  at  the  time  of  the  transac- 
tion she  had  a  separate  estate.     There  was  no  offer  to  prove,  nor  did  it 
appear,  that  Mrs.  Dillaye  had  any  interest  in  the  mortgaged  premises 
prior  to  her  purchase  on  the  foreclosure  of  the  bank  mortgage,  or 
that  her  antecedent  separate  estate  was  pledged  for  the  mortgage 
debt  or  had  any  relation  to  the  mortgaged  premises.     The  special 
term  rejected  the  proof  offered  and  held  that  the  defendant  was  not 
liable  for  the  deficiency,  and  the  decision  of  the  'special  terra  was 
affirmed  by  the  general  term.     This  court  revei'sed  the  judgment 
and  directed  a  new  trial. 

It  is  a  little  difficult  to  ascertain  the  precise  ground  upcr  which 
the  decision  in  this  court  proceeds.  The  court  in  reference  to 
the  fact  that  Mrs.  Dillaye  had  a  separate  estate,  say  that  it  was 
relevant  and  material,  and  in  view  of  the  offer  on  the  trial  to 
prove  the  fact,  it  is  assumed  in  the  consideration  of  the  case.  But  I 
do  not  understand  that  her  liability  is  put  upon  the  ground  that  she 
nad  a  separate  estate  at  the  time  of  the  purchase;  certainly  it  was 
not  pot  upon* this  ground  alone.  It  is  not  perceived  how  Mrs.  Dil- 
Vou  XXXI  —  66 
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laye's  liability  at  law  or  in  equity  for  the  deficiency,  could  be  affeeiei 
by  the  fact  that  she  had  a  separate  estate  at  the  time  of  the  tnns- 
action,  unless  it  was  connected  by  contract  or  otherwise  with  the 
property  purchased.  But  the  court  seem  to  hold,  that  as  she  by  the 
purchase  on  the  foreclosure  of  the  bank  mortgage,  acquired  not  only 
the  property  included  in  the  plaintiff's  mortgage,  but  other  lots  in 
addition,  the  obligation  entered  into  by  her  was  for  the  benefit  of 
her  estate,  and  that  her  whole  estate  was  therefore  chargeable  with 
the  deficiency. 

It  is  claimed  on  the  part  of  the  plaintiff  that  the  case  of  BaBm  t. 
DiUaye^  decides  in  his  favor  the  question  now  presented.  But  with- 
out considering  whether  the  circumstances  under  which  the  bond  in 
that  case  was  given,  distinguish  it  in  principle  from  this,  I  am  of 
opinion  that  the  covenant  of  the  defendant's  grantee  to  assume  and 
pay  the  Simon  mortgage,  was  binding  and  valid,  on  the  ground  thai 
under  the  acts  of  1800  and  1862  in  connection  with  the  previous  acts, 
a  married  woman  may  purchase  property  on  credit,  and  bind  heiMlf 
by  a  contract  to  pay  the  purchase-money,  and  that  it  is  not  a  mat^ 
rial  circumstance  in  respect  to  her  liability,  whether  she  had  any 
antecedent  separate  estate,  or  whether  the  contract  on  her  part  was 
a  pmdent,  wise  and  advantageous  one. 

The  act  of  1860  greatly  enlarged  the  civil  capacity  of  a,/%iiM  O0O0H; 
beyond  what  was  conferred  by  the  previous  legislation.  By  the 
second  section  she  is  empowered  to  bargain,  sell,  assign  and  transfer 
her  separate  property,  and  carry  on  any  trade  or  business,  and  per- 
form any  labor  or  services  on  her  sole,  and  separate  accoant.  Hie 
third  section  authorizes  a  married  woman  possessed  of  real  estate  as 
her  separate  property  to  bargain,  sell  and  convey  the  same,  or  to 
enter  into  any  contract  in  reference  thereto,  with  the  assent  in  writr 
ing  of  her  husband,  or  by  the  authority  of  the  court,  obUuned  as 
provided  in  the  section.  The  seventh  section  provides  that  she  may 
sue  and  be  sued  in  all  matters  having  relation  to  her  separate  prop* 
erty,  or  in  rdation  to  property  which  might  thereafter  oome  to  hef 
by  descent,  devise,  bequest,  or  the  gift  of  any  person  except  her  hn^ 
band  in  the  same  manner  as  if  she  were  sole. 

The  eighth  section  declares  that  the  husband  shall  not  be  bound 
by  any  bargain  or  contract  of  the  wife,  ^'  in  respect  to  her  sole  or 
separate  property,  or  any  property  which  may  hereafter  come  to  hef 
by  descent,  devise,  bequest,  or  the  gift  of  any  person,  exoofii  bet 
husband,"  or  by  any  bargain  or  contract  entered  into  by  her  in  ot 
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tboat  the  carrying  on  of  any  trade  or  basiness,  under  any  statnte  of 
the  State,  or  render  him  or  his  property  in  any  way  liable  therefor. 

The  authority  given  to  a  married  woman  by  this  statute  to  oarrj 
OQ  any  trade  or  business,  on  her  own  account,  and  to  have  and  con- 
trol her  own  earnings,  whether  living  with  her  husband,  or  living 
separate  from  him,  worked  a  radical  change  in  the  pre*existing  law, 
and  it  has  been  held  by  this  court,  in  several  cases,  that  as  incident 
to  her  authority  under  this  statute  to  carry  on  a  trade  or  business,  a 
married  woman  may  enter  into  any  contract  in  respect  thereto.  She 
may  purchase  real  or  personal  property  on  credit  for  the  purposes  of 
the  trade  or  business  into  which  she  is  about  to  enter,  and  bind  herself 
by  contract  of  payment,  and  also  by  her  contracts  made  in  the 
course  of  the  business  in  which  she  engages.  Bodine  v.  £Meen,  53 
X.  Y.  98;  Flecking  v.  JRoiland,  id.  428.  In  the  case  last  cited,  it 
was  said :  ^  The  power  to  carry  on  a  separate  trade  or  businesa 
includes  the  power  to  borrow  money,  and  to  purchase  upon  crediti 
implements,  fixtures  and  real  or  personal  estate,  necessary  or  con- 
venient for  the  purpose  of  commencing  it,  as  well  as  the  power  to 
contract  debts  in  its  prosecution,  after  it  has  been  established." 

Tlie  limitation  upon  the  power  of  a  married  woman  to  deal  with 
her  real  estate,  contained  in  the  third  section  of  the  act  of  1 860, 
which  made  the  assent  of  her  husband,  or  the  order  of  the  court 
necessary  to  the  validity  of  her  conveyance  of  her  lands,  or  her  con- 
tracts in  respect  thereto,  was  removed  by  the  amendment  of  1862, 
and  a  clause  was  added  to  the  section  expressly  authorizing  her  to 
enter  into  any  of  the  usual  covenants  for  title,  in  her  contracts  in 
relation  to,  or  her  conveyances  of  her  real  property,  which  covenants 
the  section  declares  shall  be  obligatory  to  bind  her  separate  property. 
It  will  be  observed  that  these  statutes  confer  upon  a  married 
woman  the  broadest  and  most  comprehensive  powers  over  her  sepa< 
rate  real  and  personal  property.  Her  power  of  disposition  is  absolute 
and  unqualified.  She  may  sell  or  give  it  away.  She  may  enter  into 
any  contract  in  respect  to  her  separate  real  property  '^  with  the  same 
effect,  and  in  all  respects  as  if  she  were  unmarried,"  and  this  court 
has  held  that  as  incident  to  her  separate  ownership,  she  is  liable  for 
torts  committed  in  its  management,  and  for  the  fraud  of  her  agent 
in  dealing  with  third  persons  in  respect  to  it.  Howe  v.  Smithy  46 
K.  T.  280;  Baum  v.  MitUen,  47  id.  677.  She  may  engage  in  busi- 
ness, and  incur  the  most  dangerous  and  even  ruinous  liabilities  in  its 
prosecntion,  and  they  will  be  enforced  against  her  to  the  same  extent 
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&d  if  she  WEB  uDmarried.  She  is  no  longer  regarded  aa  ondar  tlM 
tatelage  of  the  court,  but  the  new  legislation  assumefl  that  she  b 
capable  of  managing  her  own  interests 

But  it.  is  insisted  that  she  may  not  bind  herself  by  a  contract  for 
iLe  purchase  of  land,  if  she  has  no  antecedent  estate  to  be  benefited. 
or  if  the  purchase  is  not  made  for  the  purposes  of  a  trade  or  busi- 
ness. The  policy  of  such  special  limitation  in  view  of  the  general 
scope  of  our  statutes,  and  the  conceded  power  of  married  woman  to 
charge  and  dispose  of  their  property,  and  incur  liabilities  in  its  man- 
agement, is  not  apparent. 

In  Stewart  v.  Jenkins^  6  Allen,  300,  the  Supreme  Court  of  Hasia- 
chusetts,  under  a  statute  of  that  State  which  provides  **  that  a  ma^ 
ried  woman  may  bargain,  sell  and  convey  her  separate  real  and 
personal  property,  enter  into  any  contract  in  reference  to  the  same^ 
carry  on  any  trade  and  business  and  perform  any  labor  and  servioei 
on  her  sole  and  separate  account|  and  sue  and  be  sued  in  all  matteifl 
having  relation  to  her  separate  property,  etc.,  as  if  she  were  sole,* 
held  that  a  married  woman  was  bound  by  a  note  given  as  the  con- 
si  leration  in  part  of  a  conveyance  of  real  estate,  on  the  ground  that 
it  was  a  contract  in  reference  to  her  separate  estate  within  the  stat- 
ute, and  the  court  rejected  as  too  narrow,  the  construction  innsted 
upon  by  the  defendant,  that  the  power  given  to  a  married  woman  bj 
the  statute  to  enter  into  a  contract  in  reference  to  her  separate  estate 
was  limited  to  the  estate  owned  by  her  when  the  contract  waa  made. 

The  section  of  the  Massachusetts  statute  considered  in  Sttutcai  t. 
JenMna^  is  very  nearly  like  the  third  section  of  our  statute  of  1S60 
as  amended  in  1862.     But  the  intention  of  the  legislature  to  confer 
upon  a  married  woman,  the  general  capacity  to  enter  into  a  valiU 
executory  contract  to  pay  for  property  purchased  by  her,  is  indicaxed 
by  the  seventh  and  eighth  sections  of  the  act  of  I860,  as  amended 
in  1862.     The  seventh  section  of  the  act  of  1860  was  amended  by 
the  act  of  1862,  by  inserting  the  word  purchcise^  in  the  first  clause 
of  the  section,  so  that  it  should  read :  '^  Any  married  woman  may 
while  married,  sue  and  be  sued  in  all  matters  having  relation  to  bet 
sole  and  separate  property,  or  which  may  come  to  her  by  descent, 
devise,  bequest,  purchoAe^  etc.,  and  the  eighth  section  was  amended 
by  inserting  the  same  word  in  that  section,  so  as  to  embrace  in  the 
exemption  of  the  husband,  exemption  from  liability  on  the  contract! 
of  the  wife  made  in  respect  to  property  coming  to  her  by  purohastt 

These  amendments  indicate  that  the  legislature  had  in  view  the 
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loqaiffltion  by  a  married  woman  of  the  title  to  property  by  purchase, 
ind  the  clear  impiicatioo  from  the  provision  in  the  eighth  section, 
exempting  the  husband  from  liability  upon  the  wife's  contracts  or 
bargains,  in  respect  to  property  purchased  by  her,  is  that  she  may 
bind  herself  personally  by  such  contracts;  and  a  contract  to  pay  the 
consideration  of  laud  conveyed  to  her,  is,  I  think,  a  contract  in 
respect  to  property  coming  to  her  by  purchase  within  the  meaning  of 
lite  statute. 

The  conclusion  is  that  under  the  statutes  as  they  now  exist,  a  mar- 
ried woman,  as  incident  to  her  right  to  acquire  real  and  personal 
property  by  purchase  and  hold  it  to  her  sole  and  separate  use,  may 
purchase  property  upon  credit,  and  bind  herself  by  an  executory 
contract  to  pay  the  consideration-money,  and  that  her  bond,  note,  or 
other  engagement,  given  and  entered  into  to  secure  the  payment  of 
the  purchase-price  of  property  acquired  and  held  for  her  separate 
(ue,  may  be  enforced  against  her  in  the  same  lAanner  and  to  the  same 
extent  as  if  she  was  a  femt  soUy  and  that  her  liability  does  not 
depend  upon  the  proof  or  existence  of  special  circumstances,  but  is 
governed  by  the  ordinary  rules,  which  determine  the  liability  of  per- 
sons tuijuriSy  upon  their  contracts. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

All  concur,  except  Millrb  and  Earl,  JJ.,  absent  at  argument. 

Non  BT  TU  BiroBntB.  —  In  Danaoan's  Appeals  41  Ck>Dn.  661,  it  was  held  that  the  etitate  of 
it  deoMaed  flurried  woman  was  liable  Id  eqaitj  for  money  borrowed  by  her  for  the  parchaae  of 
;  n.d  la  her  own  name,  althooffh  no  obligation  had  been  glveu  for  the  loan  And  in  Adams  ▼. 
''i*rrt§r,4t  Id.  661,  a  married  women  waa  held  liable  upon  a  note  executed  by  herself  and  her 
i.ii#baad  for  Uie  price  of  a  carriage  porchaved  by  her  for  her  own  u»e  and  upon  her  own  credit, 
although  it  did  not  charge  her  separate  estate,  and  it  did  cot  appear  that  she  had  any  at 
the  timoi  It  waa  also  held  that  the  declaration  need  not  allege  the  coverture  and  the  facta 
ni  ffssary  lo  render  the  defendant  liable  as  a  married  woman. 

fv  Jitmtr  T.  8mUh^  to  appear  in  86  N.  H,  the  Supreme  Court  of  New  Hampshire  held  as  fol- 

Iowa:  A  Bole  of  a  married  woman,  given  by  her  for  the  price  of  laud  bought  by  her  at  the 

ifmo  of  tiM  eoBTeyanoe,  is  a  contract  made  by  a  *'  married  woman  holdlug  property  in  her  own 

right,  In  respect  to  such  property,"  within  the  meaning  of  Qen.  btats.,  oh.  164, 1 13;  and  her 

mortgage  of  tlie  same  land,  made  at  the  same  time,  to  secure  the  uote,  is  valid.    A  contract  by 

which  a  married  woman  aeqnlres  separate  property  is  a  contract  made  by  her  in  respect  to  hei 

•epamta  property.    SUwart  t.  JmHnt^  6  Allen,  806;  Basta^rook  ▼.  BarU,  97  Mass.  60^.  908; 

Labarm  t.  OWBr«  W  id.  669,  60D;  Qcrdtm  t.  Z>te,  106  id.  806,  806 ;  FauctU  v.  GurrUr.  109  id.  79, 

91 :  Btbrnrm  t.  W&rmr^  111  Id.  971,  S78;  Gkut  ▼.  Wanekk,  40  Peon.  St.  140;  Pwnberion  v.  Jofu^ 

«ik46Xo.84S;  JBMU  t.  ZNO^i,  87  N.T.85,89;  AfW«r  t.  ^^loootf ,  9«  N.  J.  Eq.  604;  8  (7.,  91 

id.f75;  a^kmr.  CSlAiwIdt,  18  Wall.  141, 146, 147, 148 :  9  Perry  on  Tmsts,  {686.    A  contract  ol 

p(irebaa«.  tbovgh  not  the  only  mode,  is  a  common  mode  of  acquiring  property.    Legal  capacity 

to  make  aoeli  conliact  la.  In  general,  a  material  and  fondamental  part  of  the  power  of  making 

eofttnwu  in  raapect  to  property.    A  parchaae  of  property  la  an  ezerdse  of  the  power  of  making 

6(<ati*ct»  in  respect  to  it    Of  a  theoretical  system  or  series  of  contracts  respecting  a  plaee  ot 

ptoperty.  tke  puthase  of  it  la  the  lliet  In  natural  order :  aad  practically  the  purchase  of  it  Is 
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often  th«  oontiBCt  without  wtaieh  the  power  of  making  oth«r  oontneta  m  raipeot  to  It  woM  It 
InopentiTe  and  woitfaloM.  A  penon*i  cafMdty  to  make,  in  napaet  to  hit  piopar^,  nj  tm- 
tract  except  the  oontnct  of  porchaae  to  often  neoenary  foraoqnliing  it,  would  be  agHMnl art 
comprehenalTe  power  with  an  extraordinary  exoq>tion.  And  to  ispplj  noh  •■  csMplln  If 
ImpHeation  wonld  be  a  conBtmction  not  in  harmony  with  the  Ubatadog  pmltw  eff  Iha 


Mabtin  t*  Fun* 

(IBN.T.  lai) 
Gift '^$ai9in(fi  hank  depoA 

8.  depodtedinaaaTingslmnkmoneyBbdongiiigtobflr,  introilforlLndKH 
who  were  her  distant  relatiyes.  She  retained  the  paa»>booki  onto  hardnlk. 
drawing  <mt  only  one  year'B  interest,  and  M.  and  K.  wera  tgaonal  ef  tke 
deposit  BM,  that  the  transaction  oonstitated  an  effeetoal  troet  lor  thsii 
benefit,  on  the  death  of  8.    (8ee  note,  p.  458.) 

ACTION  to  recover  bank  deposit.    The  opinion  sUHm  tke  east. 
The  plaintiff  had  judgment  below. 

Nehemiah  MUlard,  for  appellants.  No  gift  was  established.  .fricA 
T.  Mating,  47  Barb.  370;  Orymes  v.  Hone,  49  N.  T.  17.  No  valid 
trust  existed  because  the  depositor  retained  possession,  means  of  po^ 
session  and  dominion  over  the  property  while  she  lived,  and  the 
eestuts  que  tnut  were  ignorant  of  the  deposits  until  after  her  death. 
WaU  Y.  iVov.  Inst  far  Svgs.  3  Al.  96;  Minehin  v.  MerriO,  2  Edw. 
Ch.  838;  JSau>ard  v.  Windham  Co.  Svgs.  Bk.  40  Yt.  597;  Pars,  on  Cos. 
(5th  ed.),  oh.  15,  §  1;  Curry  v,  Powers,  70  N.  Y.  212;  S.  C,  26  Am. 
Rep.  577;  Brabrook  v.  Boston  F.  C.  Svgs.  Bk.  104  Mass.  228;  Clark 
V.  Clark,  108  id.  522.  Mere  declarations  of  intending  to  make  a 
gift  in  future  cannot  constitute  one  inter  vivos.  IMOe  v.  WtUette,  55 
Barb.  125;  HarrU  v.  Clark,  8  N.  Y.  93;  NMe  v.  SmUh^  2  Johna. 
52;  Orangiae  v.  Arden,  10  id.  293;  Cook  v.  Mueted,  12  id.  188; 
Bedell  v.  CarU,  88  N.  Y.  581;  Orag  v.  Barton,  55  id.  68,  78;  &  C^ 
14  Am.  Rep.  181 ;  ShiOOeieoHh  v.  Winter,  id.  624;  Brink  v.  €hndd, 
48  How.  289;  Johnson  v.  Spier,  5  Hun,  468.  To  oonstitate  a  valid 
gift  inter  vivos,  delivery  or  some  act  equivalent  to  it  is  fwiwintial. 
Gray  v.  Bartofi,  55  N.  Y.  68,  78;  8.  C,  14  Am.  Rep.  181  ;  jSahiftfe 
ioor^  V.  Winter,  id.  624;  NiMe  v.  Smith,  2  Johns.  52 ;  Qrimgiese  v. 
Ardm,  10  id.  293 ;  Cook  v.  Bueted,  12  id.  188;  BedeU  v.  CmU,  38 
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N.  Y.  581;  Brink  v.  Gould,  48  How.  289;  Johnson  y.  Spier,  6  Han, 
468.  The  reteDtion  of  dominion  over  the  deposits  was  fatal  to  the 
theory  of  a  gifU  2  EentV  Com.  489;  Oeary  v.  JPoige,  9  Bosw.  290; 
GUekriH  v.  Sievenson,  9  Barb.  9-13;  Barris  v.  Clark,  3  ComsL  113; 
EUeh  y.  JkwtB,  S  Md.  Ch.  Dec  266;  HuntingUm  y.  Gihnore,  14 
Barb.  243,  246;  Hero  y.  Mero,  6  T.  &  C.  151;  Warriner  v.  Sogere^ 
L  R.  16  Eq.  340;  Earrie  y.  Clark,  3  N.  Y.  93.  To  give  yalidity  to  a 
declaration  of  trost  the  grantor  or  donor  must  haye  absolntely 
parted  with  his  interest  in  the  property  and  pat  snch  interest  beyond 
bis  own  reaoh.  Warriner  y.  Bogere,  1873,  Bng.  L.  R.  16  Eq.  340; 
Jones  y.  Loeke,  Eng.  L.  R.  1  Ch.  25;  Gray  y.  Hackett,  12  Gray,  227; 
HiUs*  Treatise  on  Law  Relating  to  Tmstees,  83;  Coletnuxn  y.  SareU, 
3  Bn>.  0.  a  12;  BUison  y.  BUison^  6  Yes.  656;  Anirobus  y.  Smith, 
12  Yea.  39;  Bcheards  y.  Jones,  1  M.  Cr.  226;  Dillon  y.  Coppin,  4  id. 
•47;  Bmm  y.  Winihrcp,  1  Johns.  Ch.  329;  Mayes  y.  Biershote,  1 
Sandl  Oh.  258;  Jfintum  y.  Seymour,  4  Johns.  Ch.  173;  Aeker  y, 
i^tonfa^  4  PaL  308;  Hill  on  Tmstees,  85;  Ibresi  y.  JPbresi,  84  L  J. 
Ch.  428;  Boberts  r.  Boberis,  11  Jar.  (N.  S.),  998. 

JC  Wl  IHoine,  for  respondent. 

Chubob,  Ch.  J.  The  facts  in  this  ease  are  sabstantially  andispated^ 
as  found  by  the  jadge  before  whom  the  ease  was  tried:  The  intes- 
tate, Mrs.  Boone,  in  1866,  deposited  in  the  Citizens'  Sayings  Bank 
t500,  declaring  at  the  time  that  she  wanted  the  aoooont  to  be  in  trust 
for  UDie  WHIard,  who  is  the  plaintiff.  The  accoant  was  so  entered, 
and  a  pasa-boodc  deliy^red  to  the  intestate,  which  contained  these 
entries  :  '^The  CStisens'  Sayings  Bank  in  accoant  with  Susan  Boone, 
in  trnst  for  lillie  Willard.     1866,  March  23.    $500." 

A  deposit  of  the  same  amount,  and  in  the  same  manner,  was  made 
in  trost  for  Kate  Willard  now  Mrs.  Brown.  This  money  belonged 
to  the  intestate  at  the  time  of  the  deposits.  The  plaintiff  and  Mrs. 
Brown  are  sisters,  and  were  at  the  time,  of  the  age  respectiyely  of 
eighteen  and  twenty,  and  were  distant  relatiyes  of  the  intestate,  their 
mother  being  a  second  coasin.  The  intestate  retained  possession  of 
the  pase-books  until  her  death  in  1875,  and  the  plaintiff  and  her  sister 
were  ignorant  of  the  deposits  until  after  that  eyent.  The  money 
remained  in  the  bank  with  its  accumulated  interest  until  the  death 
of  the  intestate  except  that  she  drew  out  one  year's  interest.  MrSb 
Brown  assigned  to  the  plaintiff  her  interest  in  the  deposit  purporting 
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to  have  been  made  for  her  benefit,  and  the  action  ifi  brought  against 
the  administrator  of  the  intestate  and  the  bank  for  the  delivery  of 
the  pass-books  and  the  recovery  of  the  money.  The  question  involved 
has  been  very  much  litigated,  and  many  refinements  may  be  found 
in  the  books  in  respect  to  it.  Many  cases  have  been  found  difficult 
of  solution,  not  so  much  on  account  of  the  general  principles  which 
Hhould  govern,  as  in  applying  those  principles  to  a  particular  state  of 
facts.  It  is  clear  that  a  person  aui  jurUy  acting  freely  and  with  full 
knowledge  has  the  power  to  make  a  voluntary  gift  of  the  whole  or 
any  part  of  his  property,  while  it  is  well  settled  that  a  mere  inten- 
tion, whether  expressed  or  not  is  not  sufficient,  and  a  voluntary 
promise  to  make  a  gift  is  nudum  pactuMy  and  of  no  binding  force. 
Kekewieh  v.  Manning^  50  Eng.  Gh.  175,  and  cases  cited.  The  act 
constituting  the  transfer  must  be  consummated,  and  not  remain 
incomplete,  or  rest  in  mere  intention,  and  this  is  the  rule  whether  the 
gift  is  by  delivery  only,  or  by  the  creation  of  a  trust  in  a  third  per- 
son, or  in  creating  the  donor  himself  a  trustee.  Enough  must  be 
done  to  pass  the  title,  although  when  a  trust  is  declared,  whether  in 
a  third  person  or  the  donor,  it  is  not  essential  that  the  property 
should  be  actually  possessed  by  the  cestui  que  trusty  nor  is  it  even 
ess^ential  that  the  latter  should  be  informed  of  the  trust.  In  MUroy 
v.  Lordy  4  DeGex,  F.  Sd  J.  264,  Lord  Chief  Justice  TaRirBB,  who 
adoplcd  the'  most  rigid  construction  of  trusts,  in  delivering  an  opioioo 
against  tlie  validity  of  the  trust  in  that  case,  laid  down  the  general 
principles  as  accurately  perhaps  as  is  practicable.  He  said:  ^I  take 
the  law  of  this  court  to  be  well  settled,  that  in  order  to  render  a 
voluntary  settlement  valid  and  effectual  the  settler  must  have  done 
everything  which  according  to  the  nature  of  the  property  comprised 
in  the  settlement  was  necessary  to  be  done  in  order  to  transfer  the 
property,  and  render  the  settlement  binding  upon  him.  He  may  of 
course  do  this  by  actually  transferring  the  property  to  the  persons 
for  whom  he  intended  to  provide,  and  the  provision  will  then  he 
effectual,  and  it  will  be  equally  effectual  if  he  transfer  the  property 
to  a  trustee  for  the  purposes  of  the  settlement,  or  declare  that  be 
himself  holds  it  in  trust  for  those  purposes,  and  if  the  property  be 
personal,  the  trust  may,  I  apprehend  be  declared  either  in  writing  or 
by  parol.'* 

The  contention  of  the  defendant  is  that  the  transaction  did  not 
transfer  the  property,  and  that  there  was  no  sufficient  declaration  of 
trust,  and  that  by  retaining  the  pass-books  the  intestate  never  parted 
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with  the  control  of  the  property.  If  what  she  did  was  saffleieot  to 
conititate  herself  a  tmstee,  it  mast  follow  that  whatever  control  she 
retained  wonld  be  exercised  as  trustee,  and  the  right  to  exercise  it 
woald  not  be  necessarily  inconsistent  with  the  completeness  of  the 
trast.  The  question  involving  substantially  the  same  facts  has  been 
«everal  times  before  different  courts  of  the  State,  and  in  every 
initance  the  transaction  has  been  sustained  as  a  good  gift. 

The  ease  of  WeUd^  before  Surrogate  Bradford,  and  Milltpatsgh  v. 
IhitHom^  16  Abb.  Pr.  380,  were  deposits  in  the  same  form,  and  in  the 
former  the  cestui  que  trust  had  no  notice  of  the  deposit,  and  in  both 
cues  the  gift  was  held  effectual.    In  Smith  v.  Zee^  2  N.  Y.  Sup.  591, 
mouey  was  deposited  with  the  defendant  and  a  note  taken  payable 
to  the  depositor  for  another  person,  and  it  was  held  that  the  depos- 
itor GonsUtoted  himself  a  trustee.    The  case  of  JKeify  v.  Manhattan 
ImtUuUanJhr^  Savings  (not  reported)  was  a  special  term  decision  of 
the  Mew  York  Common  Pleas  before  RoBiirsoir,  J.,  where  precisely 
•ach  a  deposit  was  made  as  in  this,  and  it  was  upheld  as  an  absolute 
gift.    These  decisions,  although  not  controlling  upon  this  court,  are 
entitled  to  respect,  and  they  show  the  tendency  of  the  judicial  mind 
to  give  these  transactions  the  effect  which  on  their  face  they  import. 
So  in  Minor  v.  Bogsrs^  40  Conn.  512  ;  S.  (7.,  16  Am.  Rep.  69,  a  simi- 
lar deposit  was  upheld  as  a  declaration  of  trust.    Park,  J.,  noticed 
the  point  urged  there  as  here  of  the  retention  of  the  pass-book  and 
Baid:  '^  She  retained  possession,  therefore,  because  the  deposit  was 
made  in  her  name  as  trustee,  and  not  because  she  had  not  given  the 
beneficial  interest  of  the  deposit  to  the  plaintiff ; "  and  in  that  case 
the  depositor  had  drawn  out  the  deposit  and  the  action  was  sustained 
sgainst  her  administrator.    So  in  Ray  v.  Simmons^  11  R.  I.  266 ;  S. 
6%  28  Am.  Rep.  447,  the  facts  were  precisely  like  the  case  at  bar 
except  that  the  esstui  que  trust  was  informed  of  the  gift  aod  the 
oonrt  held  tlie  trust  valid. 

Bat  the  Supreme  Court  of  Massachusetts,  in  two  cases,  Brabrook 
V.  Five  Cent  Savings  Bank^  104  Mass.  228,  and  Clark  v.  Clarke  108 
id.  522,  seem  to  hold  a  different  doctrine.  In  the  first  case  the  cir* 
ciunstances  were  deemed  controlling,  adverse  to  an  intent  to  create 
a  trust,  and  in  the  last,  which  was  similar  in  its  facts  to  this,  the 
conrt  express  the  opinion  that  the  trust  was  not  complete,  but  with* 
oQt  giving  any  reasons  for  the  opinion.  The  last  decision,  although 
entitled  to  great  respect,  is  exceptional  to  the  general  current  of 
authority  in  this  country. 
Vol.  XXXI  — 57 
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In  the  English  coarts  I  do  not  find  any  case  where  theee  preeiae 
facts  appeared,  but  the  cases  are  numerous  where  the  general  princi- 
ples have  been  elaborately  discussed  and  applied  to  particular  fseu. 
It  is  only  deemed  necessary  to  refer  to  a  few  of  them.    In  Richatdion 
Y,  JRiohardaanf  L.  R.  3  Eq.  Cas.  684,  it  was  held  that  an  instromeot 
executed  as  a  present  and  complete  assignment  (not  being  a  mere 
contract  to  assign  at  a  future  day)  is  equivalent  to  a  declaration  of 
trust.    Mcrgan  v.  MoXLuon^  L.  R.  10  £q.  Cas.  475,  was  decided  apo& 
this  princit>le  and  is  an  extreme  case  in  support  of  a  declaration  trust. 
It  appeared  that  the  testator  gave  to  his  medical  attendant  the  foU 
lowing  memorandum:  ''  I  hereby  give  and  make  over  to  Dr.  Morris, 
an  India  bond  No.  D  506,  value  £1,000,  as  some  token  for  all  his 
very  kind  attention  to  me  during  my  illness."    This  was  held  to  con- 
stitute the  testator  a  trustee  for  Dr.  Morris  of  the  bond  which  was 
retained  by  him.    These  cases  are  commented  upon,  and  the  Utter 
somewhat  criticised  in  Wwrriner  v.  JRogers^  L.  R.  16  Eq.  Cas.  S40, 
but  Sir  Jahbs  Bacon,  in  delivering  the  opinion,  substantially  adheres 
to  the  general  rule  before  stated.    He  requires  only  '*  that  the  donor 
or  grantor,  or  whatever  he  may  be  called,  should  have  absolutely 
parted  with  that  interest  which  had  been  his  up  to  the  time  of  th» 
declaration  —  should   have  effectually  changed    his  right  in  thai 
respect  and  put  the  property  out  of  his  power,  aJt  lecu€  in  the  tmiy  of 
interest.^    This  case  was  decided  against  the  validity  of  the  trust, 
mainly  upon  the  ground  that  the  memoranda  produced  were,  upon 
their  face,  testamentary  in  character.    In  I\/efs  Caae^  18  Yes.  140, 
money  was  transmitted  to  an  agent  in  France  to  purchase  an  aDunity 
for  a  lady.    Owing  to  circ(]amstances,  which  the  agent  supposed  pre- 
vented its  purchase  in  her  name,  he  purchased  it  in  the  name  of  the 
principal.    When  the  latter  learned  this  fact  he  executed  and  trans- 
mitted to  the  agent  a  power  of  attorney  to  transfer  the  ansiiity,  but 
before  its  arrival  the  principal  died.    Lord  Eldon  held  that  a  declara- 
tion of  trust  was  established. 

Wheatley  v.  I\trry  1  Keen,  551,  is  quite  analogous  to  the  oaae  at 
bar.  A  testatrix  directed  her  brokers  to  place  £2,000  in  the  joint 
name  of  the  plaintiffs  and  herself  as  a  trustee  for  the  plaintifi*  The 
sum  was  placed  to  the  account  of  the  testatrix  alone,  as  trustee  of 
the  plaintiffs,  and  a  promissory  note  was  given  by  them  to  her  as 
such  trustee.  The  note  remained  in  her  possession  until  her  death 
when  her  executor  received  the  money.  It  was  held  that  the  trans- 
action amounted  to  a  complete  declaration  of  trust. 
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Mr.  Hill,  in  hia  work  on  Trustees,  after  saying  ''  that  it  i^  extremely 
difieolt  in  the  present  state  of  authorities,  to  define  wii^  aoouracy 
the  law  affecting  this  very  intricate  subject,'*  lays  down  the  following 
ts  the  result:  '*  When  the  author  of  the  voluntary  trust  is  possessed 
of  the  legal  interest  in  the  property,  a  clear  declaration  of  trust  con* 
tained  in,  or  accompanying  a  deed  or  act  which  passes  the  legal 
estate,  will  create  a  perfect  executed  trust,  and  so  a  declaration  or 
direction  by  a  party,  that  the  property  shall  be  held  in  trust  for  the 
object  of  his  bounty,  though  unaccompanied  by  a  deed  or  other  act 
divesting  himself  of  the  legal  estate,  is  an  executed  trust.**  Hill  on 
Trustees,  130. 

If  there  is  a  valid  declaration  of  trust,  that  is  sufficient  of  itself,  I 
spprehend,  to  transfer  the  title,  but  the  difficulty  is  in  detenmning 
what  constitutes  such  a  declaration,  and  whether  a  mere  formal  trans- 
fer of  the  property,  as  in  the  case  of  the  medical  attendant,  is  suffl- 
cieot,  is  a  question  upon  which  there  is  some  difference  of  opinion* 
No  particular  form  of  words  is  necessary  to  constitute  a  trust,  while 
the  act  or  words  relied  upon  must  be  unequivocal,  implying  that  the 
person  holds  the  property  as  trustee  for  another.      • 

Let  us  now  consider  the  case  in  hand.    In  form  at  least  the  titl<» 
to  the  money  was  changed  from  the  intestate  individually,  to  her  aa 
trustee.     She  stated  to  the  bank  that  she  desired  the  money  to  be 
thus  depoeited.    It  was  so  done  by  her  direction,  and  she  took  a 
voucher  to  herself  in  trust  for  the  plaintiff.    Upon  these  facts  what 
other  intent  can  be  imputed  to  the  intestate  than  such  as  her  acts 
and  declarations  imported;  and  did  they  not  import  a  trust?  There 
Kas  no  contingency  or  uncertainty  in  the  circumstances,  and  I  am 
nnable  to  see  wherein  it  was  incomplete.    The  money  was  deposited 
a/iqnalifiedly  and  absolutely  in  trust,  and  the  intestate  was  the 
trustee.     It  would  scarcely  have  been  stronger  if  she  had  written  in 
the  pass-book,  "  I  hereby  declare  that  I  have  deposited  this  money 
for  the  benefit  of  the  plaintiff  and  I  hold  the  same  as  trustee  for  her.** 
This  would  have  been  a  plain  declaration  of  trust,  and  accompanied 
aft  it  was  with  a  formal  transfer  to  herself  in  the  capacity  of  trustee 
would  have  been  deemed  sufficient  under  the  most  rigid  rules  to  be 
found  in  any  of  the  authorities.     It  seems  to  me  that  this  was  the 
fieeessary  legal  intendment  of  the  transaction,  and  that  it  was  suffi- 
cient to  pass  the  title.     The  retention  of  the  pass-book  was  not  nec- 
ftssarily  inconsistent  with  this  construction.     She  must  be  deemed  to 
have  retained  it  as  trustee.     The  book  was  not  the  property,  but 
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oqIj  the  Touoher  for  the  property  which  after  the  deposit  oona 
of  the  debt  against  the  bank. 

There  are  many  cases  where  the  instrument  creating  the  trust  hii 

l>€en  retained  by  the  author  of  it  until  his  death,  especially  when  he 

made  himself  the  trustee,  and  yet  the  trust  sustained.     Bxian  r. 

Sooit^  6  Sim.  »1  ;  Fletcher  v.  Fletcher^  4  Hare,  67;  Souverhye  r. 

Arden^  I  Johns.  Ch.  240;  Bunn  v.  Winthrop,  id.  329.      Thiscircum- 

^tanoe  among  others  has  been  considered  upon  the  question  of  intent, 

l>ut  18  never  deemed  decisive  against  the  validity  of  the  trust.    Id; 

«ee  Hill  on  Trustees,  avpra.    Some  confusion  has  been  created  hy 

,udicial  expressions  that  the  author  of  such  a  trust  must  do  all  in  his 

power  to  carry  out  his  intention,  that  the  nature  of  the  propertj 

will  admit  of.    Thb  general  proposition  requires  some  qoalilication. 

In  this  case  the  intestate  might  have  notified  the  objects  of  her 

bounty,  but  this  is  not  regarded  as  indispensable  by  any  of  the 

authorities,  and  she  might  have  made  the  deposits  in  their  name, 

«nd  delivered  to  them  the  books,  or  delivered  to  them  the  money. 

The  rule  does  not  require  that  the  gift  shall  be  made  in  any  paiticn- 

ftar  way,  it  only  requires  that   enough   shall   be  done   to  transfer 

the  title  to  the  property,  and  one  of  the  modes  of  doing  thii  i» 

by  an  unequivocal  declaration  of  trust.      In  Hichardson  v.  RicK- 

mrdaor^  mipra^  the  court  in  noticing   this   point  said :    ^  Reliance 

is  often  placed   on  the   circumstance  that  the  assignor  has  don^" 

all  he  can,  and  that  there  is  nothing  remaining  for  hinci  to  do,  and 

it  is  contended  that  he  must  in  that  case  only,  be  taken  to  have 

made  a  complete  and  effectual   assignment.    But  that  is  not  the 

«ound  doctrine  on  which  the  case  rests,  for  if  there  be  an  actual 

ileclaration  of  trust,  although  the  assignor  has  not  done  all  that  he 

could  do,  for  example  although  he  as  not  given  notice  to  the  assignee, 

yet  the  interest  is  held  to  have  effectually  passed  as  between  the 

donor  and  donee.     The  difference  must  be  rested  simply  on  this:  aye 

or  no,  has  he  constituted  himself  a  trustee?'* 

As  notice  to  the  cestui  que  trttst  was  not  necessary,  and  as  th« 
retention  of  the  pass-books  was  not  inconsistent  with  the  complete- 
ness of  the  act,  the  case  is  peculiarly  one  to  be  determined  by  thii 
lest ;  did  the  intestate  constitute  herself  a  trustee  ?  After  a  caref ol 
consideration  of  the  case  in  connection  with  the  established  rules 
applicable  to  the  subject,  and  the  authorities,  I  think  this  qaestioo 
must  be  answered  in  the  affirmative.  It  was  not  done  in  expuni 
formal  terms,  but  such  is  the  fair  Irgal  import  of  the  transmctioa.    I 
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haTe  oonsidered  the  case  thus  far  upon  what  appears  from  the  faoe 
of  the  transaction,  without  evidence  aliunde^  bearing  upon  the  intent. 
ft  is  not  necessary  to  decide  that  surrounding  circumstances  may  not 
be  shown  to  vary  or  explain  the  apparent  character  of  the  acts,  and 
the  intent  with  which  they  were  done.  The  facts  developed  may 
not  be  so  anequivocal  as  to  be  regarded  as  conclusive.  It  is  suffi- 
cient to  say  that  there  is  no  finding  of  an  intent  contrary  to  the  -crea- 
tion of  a  trust,  and  the  facts  found  do  not  establish  such  an  adverse 
intent.  But  looking  at  the  evidence  it  is  fairly  inferable  that  the 
intestate  designed  that  the  plamtiff  and  her  sister  should  have  the 
benefit  of  these  deposits,  and  there  are  some  circumstances  from 
which  an  inference  may  be  drawn  that  she  regarded  the  gifts  as  fixed^ 
and  complete.  The  circumstance  that  she  did  not  intend  that  the 
objects  of  her  bounty  should  know  of  her  gift  until  after  her  death^ 
is  not  inconsistent  with  it,  and  the  most  that  can  be  said  is  that  she 
may  have  believed  that  the  deposits  might  be  withdrawn  during  her 
life,  and  the  money  converted  to  her  own  use.  It  is  not  clear  that 
she  entertained  such  a  belief,  but  if  she  did  it  would  not  change  the 
legal  effect  of  her  acts. 

The  judgment  must  be  affirmed. 

All  concur,  except  Millbr  and  ^asl,  JJ.,  absent  at  argument. 

JuAgrnemX  affirrmed^ 

Mon  BT  nn  BflvoBTiB.— Ttaii  caae  is  opposed  to  Bnadrou*  ▼.  Sanki/ff  BmJt,  104  Mam 

aS:  A  a,  6  Am.  Rep.  S9S,  and  Gark  t.  Clarke  106  Maw.  688;  And  is  denied  in  SiOM  t. 

JMqp,  U.  S.  dreait  Oonrt  district  of  MASSAchnsetts,  October  7, 187h;  see  note,  96  Am.  Repw 

6SI ;  see,  siso,  Dtnit  t.  Nny^  1S5  Mass.  590 ;  8,  C,  88  Am.  Rep.  873.    The  followlnii:  Is  sn  Absirsct 

of  Omrttk  T.  iVsw  Bedford  IntA,for  Savings,  MasBAchasetU  Supreme  Coort,  JAouAry,  1880 :  J. 

D.  deposited  money  in  a  sAvlngs  bsnk,  the  rales  of  which  forbsde  more  Umn  a  $1,000  deposit  to 

the  name  of  any  one  person.    After  depositing  $1,000  to  his  ovru  nsme  be  deposited  $500  to  tbst 

of  J.  D^  Jr..  his  son;  $500  to  tiMHof  8.  D.,  and  $500  to  that  of  B.  D.,  his  granddanghters, 

takiDg  separate  books  for  each  deposit.    These  books  he  kept  porsesvion  of,  never  dellrering 

tliera  to  the  persons  named  daring  his  lifetime.     He  drew  and  used  the  dividends  on  thes« 

deposlta  for  himself.    The  books  which  he  took  contained  a  provision  that  **any  depositor  al 

the  tlmie  of  making  a  deposit  may  designate  the  pennon  for  whose  benefit  the  same  Is  made, 

which  ahal)  be  binding  on  his  legal  representatives.^*    In  an  Action  by  the  executors  of  J.  D.« 

sgainst  the  savings  bsnk  to  recover  the  Amount  deposited  by  him,  held^  that  evidence  thAt  testa- 

ter  kad  said  to  each  of  the  three  fiersons  In  whose  name  be  made  the  depoiits.  **  that  he  bad  pat 

feis  moiwj  in  the  bank  for  them ;  that  he  wanted  to  draw  the  interest  daring  his  lifetime ;  An4 

that  after  be  was  gone  they  were  to  have  the  money/*  was  Admissible  to  estAbllsh  a  trast.  And  it 

^mftlftdt  together  with  the  other  fects  woald  wsrrant  a  Jury  in  finding  a  trast  to  exist.    Urtuim 

▼.  Cbolss,  10$  Mass.  581.    No  particnlar  form  of  words  is  required  to  create  a  trast  in  another, 

or  ID  moke  llw  party  himself  a  trustee  for  the  benefit  of  another.    It  Is  enoogh  for  the  lattei 

pojpofe  If  it  be  aneqnivocally  declansd  in  writing,  or  orally  if  the  property  be  personal,  that  it 

Is  bdd  In  trust  for  the   pMrnon  named.    /&c  pairUt  J^,  18  Yes.  140.    When  the  trust  is  thna 

created.  It  is'  ctf^ctual  to  tnnsfer  the  beneflclAl  interest,  and  operstes  as  a  gift  perfected  by 

delivery.    The  decisions  in  both  the  Cnjfiif  b  And  American  courts  in  these  ca^s  are  not  entirrif 
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mtfomL  The  dlfflcolty  Is  in  the  application  of  the  role  to  the  Tarjiog  flicta  of  each  case.  la 
Br^^tnok  ▼.  Motion  F%9$  OenU  Savkntft  Bank,  104  Maaa.  SS8,  and  in  Oarkw.  Clark,  IDS  id. SO. 
th«  tiansaetion,  so  far  aa  it  tended  to  create  a  trast,  was  incomplete;  the. entrlea  In  the  beak* 
books  did  not  poeaess  the  character  of  completed  and  fully  executed  dedaradona  of  triat  See. 
alio,  Oummingt  r,  Bramhatt,  ISO  Mass.  8fi3 ;  Pnoert  v.  Providmt  InttiMionfor  Sawimg$,  IM  U 
928;  MUray  ▼.  Lord.  4  De  G.,  F.  A  J.  SM;  WarHaer  ▼.  Bogtrt,  L.  B.  16  Bq.  MO;  JHdkirtftf. 
DUdridff€,h.R.  18Eq.  11;  2to9i«  v.  A<y,  li5  ICaas.  600  ;  5.  (7.,S8  Am.  Bep.Sn;aee,alao.  7b|te 
V.  Bimrp,  48  Md.  550 ;  5.  C7.,  80  Am.  Rep.  486. 

The  following  is  the  syllabas  and  the  material  part  of  the  opinion  in  Brabrook  ▼.  Botim  Ji"* 
OmlrSovinii^Btudt,  tupra  :  **A«  B.  depoaited  in  a  savinfki  bank  a  anm  in  his  own  oaoie,  and  a 
like  anm  in  the  name  of  *A.  B.,  trastee  for  C.  D./  who  was  hia  daughter,  and  always  rstslaad 
the  paae-books  in  his  own  poiseeaion.  In  a  suit  by  the  daughter,  after  hia  death,  against  tkt 
bank,  for  the  sum  deposited  by  him  aa  truatee  for  her,  parol  evidence  waa  offered  to  riiow  ibst 
both  depoeita  were  his  money,  and  that  one  waa  made  In  hia  daughter*!  name  because  iks 
Amount  of  both  exceeded  the  sum  which  the  law  allowed  the  bank  to  bold  for  a  dngle  depoeiL 
AU,  that  the  evidence  waa  admiiaible,  notwithatanding  that  a  by-law  of  the  bank,  asasaied  ta 
by  A.  B.,  provided  that  any  depoaitor  might  deaignate  at  the  time  of  dapoelt  for  whose  bencit 
the  same  was  made,  and  should  be  bound  by  such  condition,  and  that  apoB  the  facta.  Ike  plaia- 
Hff  oovld  not  recover.** 

^*The  plaintiff  ahowa  no  right  to  hold  the  money  depoaited  with  the  dalandant  by  Oa^ 
Knowlea.  It  waa  not  money  that  belonged  to  her  originally,  as  waa  the  caae  In  Jtorwi^  v.  loM, 
10  Allen,  187,  and  OtmmHU  v.  ZofM,  U  Met.  168,  relied  upon  by  the  pUlatira  ooonseL  The 
money  belonged  to  David  Knowlea  in  hta  own  right  He  waa  not,  In  flMt,  Uuataa  fbr  Bias 
Knowlea,  otherwiae  than  by  the  form  of  the  deposit  He  waa  under  no  pfevlona  obHgrtlna  le 
pay  the  money  to  her,  or  to  hold  it  for  her  benefit.  The  vonoher  for  the  depoelt,  witbovt  ihs 
pcodnotion  of  which,  according  to  the  conditions  under  which  it  waa  made.  It  eonid  not  b» 
withdrawn,  waa  never  delivered  to  her,  but  retained  exduaively  in  hia  own  haadaL  HVv. 
AfimkteiU  IhtiUutUm  for  StgiAingt,  8  Allen,  96.  The  whole  transaction  waa  hia  own  voiaalsiy 
Oct,  to  which  ahe  waa  in  no  way  a  party  or  privy.  There  waa  no  dedamtlon  made  to  her,  or  fis 
bo  oommnnioated  to  her,  of  any  intention  that  the  money  should  be  hers.  Bven  If  tke  foca  of 
the  deposit  is  to  be  taken  aa  conclusive  proof  of  the  existence  of  such  an  intention  la  his  mtad. 
Cho  oxeentloc  of  that  intent  waa  not  so  flir  complete  aa  to  operate  to  paas  the  title.  KoowMfs 
of  the  gift  on  the  part  of  the  donee,  at  the  time  it  ta  made,  la  not  easentlal,  k  la  InM.  la  ortsr 
that  It  may  take  effect.  If  the  act  of  transfer  be  complete  on  the  port  of  the  donor,  aobseqacai 
oooeptanoe  by  the  donee  before  reTooatlon  will  be  sufllcienL  But  there  mnat  be  oboh  set  sf 
delivery  oat  of  the  posaeeslon  of  the  donor,  for  the  purpose  and  with  the  Intant  that  the  tttk 
ohall  thereby  paas.  This  prindplo  is  distinctly  recognised  in  the  caae  of  Iflaallo  v.  Jbrrtf,  t 
Bdw.  Ch.  888,  dted  by  the  plain tiff*s  counsel.  In  that  case,  as  well  as  in  several  oiheca  of  those 
dted,  there  waa  a  complete  delivery  of  the  aubject  of  gift  to  a  third  party,  la  whoee  heads  it 
waa  charged  with  the  trust,  the  donor  having  parted  with  the  poaseasion  ana  eoatraL  In 
of  them  la  there  a  denial  of  the  principle  above  stated.  In  Barnard  v.  IfliMMaas  Cbfir 
BtmK  40  Vt.  607,  the  deposit  was  made  directly  to  the  credit  of  the  Intended  donee,  maktsf 
It  a  completed  gift  The  deposit  by  Knowlos  was  entered  In  his  own  name  and  to  hia  own  credlL 
There  waa  no  direction  or  authority  for  the  bank  to  pay  it  to  the  plaintUC.  The  form  of  th« 
deposit  does  not  imply  sooh  an  intent,, nor  any  obligation  or  right,  on  che  part  of  the  bank. « 
to  poy  It  over.  The  dedaration  of  trust  is  evidence  that  Knowlea,  the  depositor,  helu  the  foad 
In  some  manner  for  the  benefit  of  the  person  named  as  MfM  qyH  tnuL  But  it  did  not.  of  iMtf. 
transfer  to  her  the  possession,  nor  the  right  of  posseesion,  nor  constltate  a  legal  title  la  htf. 
A  deed,  executed  and  put  on  record  by  the  grantor,  does  not  pass  the  title  wiiaoat  aooie  fhnhsr 
oct  of  delivery  and  acceptance.  Jiaifnard  v.  JfayiMnl,  10  Mass.  456 ;  Sanmon  v.  Tharntm,  I 
Met  375.  But  if  the  grantor  intend  that  thegranteo  shall  receive  it  from  the  register,  or  if 
there  be  a  previous  agreement  that  the  deed  when  made  shall  be  so  delivered  at  the  r^glsliT.  H 
will  be  effectual  an  a  delivery.  Shaw  v.  Ha^ward,  7  Cush.  170.  So  If  there  be  aa 
and  an  obligation  to  make  the  transfer  for  the  security  of  that  trust  the  contluued 
or  the  instromeiit  by  the  person  who  executed  it,  being  also  ito  proper  custodian  for  the  i 
^Mf  fr«s£.  Is  consistent  with  an  assignment  completed  by  delivery,  and  a  legal  delivery  to  pass  Ihs 
tlUc  will  be  Inferred  from  very  slight  evidence.    Moort*  v.  SoMMon,  0  Allou,  101     Bat  IbM 
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■Bit  be  daUvefy  or  fome  oqolvaleat  act  with  intent  to  paM  tbe  title.  ChM$  r.  Brttt^  6  Onj, 
4tt.  Whan  tlM  instrament  is  in  fnlflllment  of  a  legal  obligation,  the  intent  may  be  Inffemd 
tnm  tihat  AkI.  PtAapa  tbe  Mune  would  be  true  of  a  monU  obligation,  each  aa  proviaion  for 
wi/e  or  child.  Artram  ▼.  Flanagan^  8  Sdw.  Ch.  S79.  We  presume  the  dedaion  in  WUtadr, 
CTiyw,  8  Bcadf.  88S,  dted  by  the  plaintiff,  waa  made  upon  some  considerations  of  thia  nature. 
Tbat  dedaloii  recosniaea  that  it  ia  a  qneation  of  intent  See,  also,  Orangiae  ▼.  Anlm^  10  Johns. 
W;  QooOriek  ▼.  ffattw,  1  Johns.  Caa.  851.  Assuming  in  thia  case  that  the  deposit  and  dedam- 
Horn  of  trust  waa  a  sullldent  act  of  delivery  to  pass  the  title.  If  such  were  the  intent,  we  think 
the  Ada  agreed  ahow  dearly  that  auch  waa  not  the  intent  of  the  depositor.  On  the  oontmy  It 
voBld  appear  that  it  was  the  intention  of  Knowlee  to  deposit  the  whole  money  aa  hia  own*  and 
that  the  fonn  of  depo^^t  was  adopted  for  the  sole  purpose  of  evading  a  by-law  of  the  bank  and 
sprovfaioB  of  the  tlatataa  Umitlng  the  amoont  that  could  be  received  from  any  ona  d^poaltot 
toSUKML** 
ThsCMHIaaMlT.  (■vt,]OB]laaa.0n,wanpreoiadylikathoaelBthekMtoiM,aadttiiiS 

'  9t  tinl  oiMi  wllkwit  BMidi  omiridenitliOii  In  tka  optaSoiL 


Bukim  r.  BabturXp 

(MH.T.ttOD 

i  jljilrlii  wiirt  for  nrrtoM,  In  a  Justioe'a  court;  tbe  dufwidanl  ancwwodL  ImI 
vifhdnnr  Ida  aiiiwer»  and  the  plaintiff  got  Judgment  withoat  oonteit.  BM, 
abartoaanbaMiQent  action  by  the  defendant  against  the  phyilciaa  for  mal* 
ptadioe  In  rendering  those  serrioea. 

ACTION  for  malpractice  aa  a  physician  and  surgeon*    The  opinion 
staves  the  facts.    The  plaintiff  had  judgment  at  the  trial,  which 
▼IS  rereraed  by  the  general  term* 

BL  FI  JTawkmd^  for  appellant.  Defendant  had  a  right  to  with* 
draw  hia  answer  in  the  auit  in  the  justice's  court.  Foster  ▼•  iKiffmer, 
hO  Barb.  885;  Zatno  t.  Davis,  18  Johns.  B.  226;  Sowland  v.  Luce, 
16  id.  188.  The  answer  having  been  withdrawn,  no  issue  was 
tried  in  the  justice's  oourt,  and  plaintiff  was  entitled  to  recover  in 
this  aodan.  €htte$  v.  Presume  ^\  N.  Y.  113.  The  court  will  only 
assome  that  such  issues  were  tried  in  the  justice's  court  as  the  party 
Qi%ht  have  tried  and  had  a  right  to  try  under  the  issues  formed. 
WUUams  v.  ISiMhuffA,  87  N.  Y.  444;  Sheldon  v.  JSUwards,  85  id. 
S79;  Baijf€$  T.  JissM,  34  Barb.  151.  The  judgment  in  the  justice's 
oourt  was  not  a  bar  to  this  action.  BaHh  v.  ^titt,  48  Barb.  628 
BuriUk  r.  Post,  12  id.  168 ;  BaUerman  v.  Pieree,  3  Hill,  171 ;  FoOyri- 
MH  V.  LminUZj  8  Sandf.  743 ;  Smith  v.  Brawn,  1  Duer,  667 ;  Signoi 
r.  Redding,  4  E.  D.  Smith,  285;   14    How.   97.      Recovery  for 
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nuJprftctice  by  plaintiff  against  defendant  would  have  barred  defend* 
ant'a  right  to  recover  for  his  services.  Edwardi  v.  Stmmi  15 
Barb.  67. 

Wm.  Porter^  for  respondent. 

FoLOBB,  J.  The  plaintiff  sued  the  defendant  for  oialpractioe  u  i 
pbysiciai>  and  surgeon.  He  obtained  a  verdict  for  tl,000.  One  of 
the  defenses  set  up  by  the  answer  and  urged  at  the  trial  was  this: 
That  the  defendant  had  before  that  sued  the  plaintiff  in  a  ouart  of 
a  justice  of  the  peace ;  that  the  action  there  was  for  services  ren- 
dered by  him  to  the  plaintiff  as  a  physician  and  surgeon;  tb&t  b« 
recovered  a  judgment  therefor,  which  included  the  value  of  the  same 
services  that  constituted  the  alleged  malpractice ;  that  the  pisiotif 
appeared  in  that  court  and  put  in  an  answer  to  the  complaiot,  but 
afterwards  withdrew  the  same  and  did  not  contest  the  dfefendaafs 
claim. 

The  question  now  is  whether  the  judgment  so  recovered  :f  a  btf 
to  the  action  for  malpractice. 

It  must  be  considered  as  settled  in  this  State  that  a  judgment  in 
favor  of  a  physician  and  surgeon  for  his  professional  services,  ren- 
dered by  a  court  of  competent  jurisdiction  in  an  action  in  which  tbe 
defendant  appeared  and  answered,  setting  up  a  defense  which  be 
maintained  at  the  trial,  or  in  an  action  in  which  he  appeared  and 
signed  and  filed  a  written  confession  of  judgment  for  the  amoant  of 
the  services,  is  a  bar  to  an  action  for  malpractice  by  that  defendant 
against  that  physician  and  surgeon  for  malpractice  in  rendering 
those  services.  Bellinger  v.  Crav-ue^  81  Barb.  534;  Gates  x.  Frt^ 
tOTiy  41  N.  Y.  1 1.3,  citing  and  approving  the  case  in  Barb,  supra. 

These  decisions  cited  are  put  upon  the  principle  of  res  €tdjudicnt*\ 
that  is,  that  the  same  question  now  raised  l>etween  the  partief^  ha» 
been  once  judicially  decided  between  them,  or  their  privies  in  bloo<I, 
law  or  estate,  and  the  judgment  thereon  remains  unreverseil.  The 
facts  actually  decided  by  an  issue  in  any  suit  cannot  be  again  liti- 
gated between  the  same  parties  and  are  evidence  between  them,  and 
that  conclusive,  for  the  purpose  of  terminating  the  litigation ;  and  so 
are  the  facts  alleged  by  one  party  and  directly  admitted  by  tbe  other. 
It  matters  not  in  what  court  a  judgment,  relied  upon  as  a  bar,  his 
been  rendered  so  that  it  had  jurisdiction.  Smith  v.  JSemsirset^  54 
N.  T.  644. 
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U  seems  that  these  general  principles  embrace  the  ease  in  hand; 
bat  it  is  claimed  that  this  case  is  to  be  excepted  therefrom,  and  from 
the  force  of  the  decisions  above  cited,  for  that  there  was  no  issue 
joined  and  kept  alive  in  the  court  of  the  justice  of  the  peace  until 
tke  trial  there;  the  defendant  in  the  action  there  having  withdrawn 
the  answer  put  in  by  him,  and  declined  to  litigate  there  with  the  plain- 
tiff. That  fact  will  not  avail.  It  was  held,  in  Brawn  v.  TheMayor^ 
66  N.  Y.  385,  that  an  adjudication,  made  on  the  default  (that  is,  on 
the  failure  to  appear  at  the  trial),  of  the  party  proceeded  against 
oiider  the  statute  for  the  dispossession  of  a  tenant,  was  conclusive, 
in  an  action  subsequently  pending  between  the  same  parties,  of  the 
tacts  alleged,  and  which  were  required  to  be  alleged,  as  the  basis  of 
ihe  prior  proceedings;  and  see,  also,  Newton  v.  Hook^  48  N.  Y.,  670, 
and  Jarvis  v.  Driggs^  69  id.  143,  where  66  N.  Y.  supra^  is  some- 
what limited.  This  is  more  especially  the  case  with  a  judgment  of 
a  court  of  a  justice  of  the  peace;  for  that  court  cannot  render  a 
judgment  based  alone  upon  the  failure  of  the  defendant  to  appear. 
It  most  have  proof  of  the  facts  material  and  necessary  to  sustain 
the  action.  It  must  proceed  to  hear  the  proofs  of  the  plaintiff  and 
determine  the  same,  in  the  same  manner  as  though  issue  was  joined. 
2  R.  S.  242,  §  92.  The  omission  to  appear  and  plead  is  not  to  be 
taken  as  an  admission  of  the  plaintiff 's  demand,  but  he  must  estab- 
lish it  by  testimony,  as  though  an  issue  had  been  joined.  It  is  the 
tame  if  the  defendant  appear  and  refuse  to  plead.  Cudner  v.  Dixon^ 
10  Johns.  106.  And  this  rule  is  not  altered  by  the  Code.  Arm' 
itrong  y.  Smithy  44  Barb.  120.  It  follows,  then,  that  whatever  must 
have  been  proved  and  established  as  facts  before  the  justice  of  the 
peace,  by  the  defendant  in  this  action  and  the  plaintiff  there,  in 
order  to  obtain  the  judgment  of  the  court  there  in  his  favor,  so  much 
is,  so  long  as  that  judgment  stands  unreversed,  rea  adffudiccUa 
between  the  parties  to  that  and  to  this  action,  and  conclusive  upon 
them.  Now  it  is  a  rule,  that  after  verdict  it  is  to  be  assumed  that 
every  fact  was  proved  upon  the  trial,  which  was  expressly  stated  in 
the  declaration,  or  which  was  necessarily  implied  from  what  was  so 
•Utod  ;  Spiers  v.  Parkery  1  T.  R  141 ;  Jackson  v.  Peaked^  I  M.  <fe  S. 
234;  or  which  the  allegations  of  the  declaration  required  to  be 
proved.  Ntrot  v.  WaXiacty  8  T.  R.  25.  The  complaint  in  the  action 
injustice's  court  alleged  a  demand  for  the  same  services  which  are 
•e  forth  in  the  complaint  in  the  action  now  before  us,  as  the  mal 
praotioe  sued  for,  and  that  those  services  were  worth  the  sum  of 
Vol.  XXXI  — 68 
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twenty-eight  doUara.    Those  allegations  were  material,  espedallj 
that  of  the  value  of  the  services.    We  must  assume,  then,  that  the 
rendering  of  the  services,  and  that  they  were  of  some  ^  alue  to  the 
plaintiff  in  this  action,  was  proved.     Indeed,   the   answer  of  the 
defendant  in  this  action  expressly  avers  that  such  proof  was  mada 
It  is  to  be  taken  as  true,  then,  that  such  proof  was  made  and  wsi 
passed  upon  by  the  justice's  court,  and  that  in  reaching  a  judgment 
for  the  plaintiff  in  that  action  against  the  defendant  there,  that  eoart 
did  adjudge  and  determine  that  the  proof  given  establbhed  the  facts 
of  the  rendition  of  the  services  and  that  they  were  valuable  to  the 
defendant  there.    But  if  of  value,  they  oould  not  have  been  useless; 
and  if  of  use,  they  could  not  have  been  harmful;  and  if  not  harm- 
ful, there  could  not  have  been  mcUa  praeeis  in  the  performance  of 
them    Hence,  it  is  res  acffudieata  between  these  parties  that  there 
was  not  the  malpractice,  on  the  allegation  of  which,  to  this  actioii, 
the  plaintiff  here  seeks  to  recover.    The  same  question  now  raised 
in  this  aation  between  these  parties,  has  once  been  judicially  decided 
between  them,  and  the  judgment  remains  unreversed.    It  is  said  by 
the  appellant  here,  that  if  there  had  been  an  answer  put  in  and  not  with- 
drawn, if  a  denial  of  the  complaint  had  been  kept  alive,  and  an  issue 
thus  raised,  he  might  have  shown  that  the  servioes  were  not  of  any 
value,  because  they  were  unskiUf  uUy  performed.  But  as  we  have  seen, 
the  justice's  court  was  bound  to  try  the  case,  as  if  there  had  been  an 
issue;  and  an  issue  can  mean  nothing  less  than  a  denial  of  the  allega- 
tions of  the  complaint  material  to  show  a  cause  of  action.    That  would 
put  in  issue  the  rendering  of  the  services,  and  that  they  were  of 
value,  and  the  extent  of  the  value,  if  shown  to  be  of  any ;  and  would 
require  proof  of  those  facts.    Prindle  v.  Caruthen^  1 6  N.  Y.  425-489; 
HunOey  v.  Btdwer,  6  Bing.  [N.  C]  111  ;  JUtt  v.  IkOherBUmehoM^K 
*!  id.  569.    It  is  said  in  England,  that  under  a  plea  of  nan  osmm^pftf, 
in  an  action  by  an  attomey-at-law  for  his  professional  services,  his 
negligence  can  be  given  in  evidence,  provided  it  satisfies  the  jury 
that  the  work  done  became  wholly  worthless  to  the  defendant  by 
reason  of  such  negligence.     Braoet/  v.   Carter^  12  Ad.  A  EIL  373 
In  this  State  it  has  been  once  held,  that  the  defense  of  negllgeooa^ 
in  such  case,  must  be  specially  pleaded,  or  notice  of  it  given,  and 
that  it  cannot  be  given  in  evidence  under  the  general  issue.    Bunmj/an 
Y.  NieholSy  11  Johns.  547.    But  it  was  after  that,  in  OhoMonr.  Clark^ 
9  Cow.  57,  held,  in  accordance  with  12  Ad.  A  Ell.  tuprci^  that  wher« 
the  defense  goes  to  destroy  the  claim  entirely,  it  may  be  avaOed  •I 
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under  the  general  issue.  Be  that  as  it  may  under  the  general  rules 
of  pleading,  we  have  seen  that  by  the  statute  concerning  justices* 
ooarts,  the  non-appearance  of  the  defendant  to  litigate  with  the 
plaintiff,  is  tantamount  to  a  complete  denial  of  his  cause  of  action, 
sod  requires  of  the  court  that  it  have  full  proof  thereof,  before  it 
gives  judgment  therefor.  Thus  proof  was  needed  that  the  services 
were  of  any  value  at  all ;  and  if  at  all,  to  what  extent.  So  that 
Don-appearance  in  effect  denied  that  there  was  any  value,  in  effect 
indeed  asserted  that  they  were  utteiiy  valueless.  When  the  judg* 
meot  was  rendered,  and  was  unreversed  and  nnappealed  from,  it  did 
establish  between  the  parties  to  it  that  there  was  a  value  to  them, 
and  that  the  defendant  therein  had  a  benefit  from  them.  That  quea- 
lion  is  settled  forever  between  them  by  that  judgment.  It  cannot  be 
opened  and  litigated  again  by  either  of  them,  in  another  action.  . 

'ihe  order  appealed  from  should  be  affirmed,  and  judgment  abto* 
lite  given  for  defendant  on  stipulation,  with  costs. 

AH  oonoiuv  ezoept  Millxb  and  Babl,  J  J.,  absent 

Order  cfffirmed  and  judgment  acooi^^ 


T.  Bbookltv  Obosstown  Baxlboad  Oa 

ns  H.  T.  191) 

Aa  aoticHi  by  a  husband  against  a  carrier  of  passengers  for  loss  of  services  of 
his  wife  and  expenses  in  consequence  of  injiuies  to  her  person  resulting  from 
the  def endanVs  negligence.  Is  grounded  in  tort»  but  survives  as  an  action  for  a 
wrong  to  the  "  property,  rights  or  interests  of  another,**  within  the  statute.* 

ACTION  of  damages.  Pending  the  action  the  plaintiff  died  and 
this  motion  was  to  continue  the  action  in  the  name  of  his 
administrator.  The  opinion  states  the  fSsota.  The  motion  was 
granted  below. 

Winchester  BriUcn^  for  appellant.  This  action  did  not  survive, 
CmrroU  r.  S.  Z  B.  R.  Oo.y  65  Barb.  32;  58  N.  T.  129;  S.  a,  17  Am. 
Rep.  221 ;  Eried  v.  K  T.  C.  R.  R.  Co.,  25  How.  Pr.  287;  1  Sauiid. 

*  OomiMra  Priet  ▼.  Prio$^  po9i,  46S. 
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216;  Sayden  v.  Vreeland^  8  Vrooni.  372;  S,  0,^  18  Am.  Rep.  7SS; 
Sherinffton^B  Cctse^  Cowp.  576;  Humbly  v.  FroU^  id.  376;  Haigkti. 
Sayt^  19  N.  T.  467;  2  Wms.  on  Exrs.  1470;  1  id.  670;  Peapk^. 
Oibbs^  9  Wend.  29 ;  2  Add.  on  Tons,  538,  note;  Freem.  225 ;  Telr. 
89;  Jeanes  v.  Davis,  3  Penn.  L.  J.  R.  *406  ;  Gh-een  v.  IT.  It.  JL  Co^ 
2  Abb.  Ct.  App.  Dec.  278 ;  Wade  v.  Kalbfleiach,  58  N.  T.  282,  287; 
8.  C,  17  Am.  Rep.  260 ;  George  v.  Van  Horn,  9  Barb.  623 ;  Pwpk 
V.  Tioga  C.  P.,  19  Wend.  73 ;  McKee  v,  Jadd^  2  Kern.  622 ;  Zabru^ 
kie  V.  Smithy  13  N.  T.  322;  Sydop  v.  Randolph,  11  How.  Pr.  97; 
Lamphere  v.  HaU,  26  id.  509;  Bk.  of  CaL  ▼•  CoUins,  6  Han,  209; 
&rave9  v.  Spier,  68  Barb.  386 ;  McJ^ee  v.  ./udc^  2  Kern.  625 ;  IHid 
V.  y.  T.  a  It.  It.  Co.,  25  How.  Pr.  286, 

J»  Warren  Lawton^  for  respondent. 

Rapallo,  J.  We  think  the  appellant  is  oorreot  in  the  posUkm 
that  this  is  an  action  grounded  in  torU  The  complaint  alleges  that 
the  defendant  received  plaintifPs  wife  in  one  of  its  cars  as  a  passen- 
ger ;  that  she  paid  her  fare,  and  while  she  was  such  passenger  she 
was  thrown  down  and  injured  by  the  negligence  of  the  defendaut 
No  contract  with  the  plaintiff  is  alleged,  and  the  gravamen  of  the 
complaint  is  the  wrongful  injury  to  the  person  of  his  wife. 

The  cause  of  action  is  therefore  one  which  at  common  law  would 
have  abated  by  the  death  of  the  plaintiff,  and  the  only  point  to  be 
considered  is  whether  under  the  provisions  of  2  Revised  Statatet, 
447,  sections  1  and  2,  it  survives. 

Section  1  preserves  from  abatement  by  death,  actions  ^  for  wrongi 
done  to  the  property,  rights,  or  interests  of  another.^  This  lan- 
guage is  very  broad  and  embraces  a  large  class  of  actions.  It  is  not 
confined  to  direct  injuries  to  property,  but  includes  all  injuries  to  the 
rights  or  interests  of  a  deceased  party,  except  such  as  are  enumerated 
and  exempted  in  the  following  section :  No.  2.  These  are,  actions 
for  slander,  libel,  assault  and  battery,  f^lse  imprisonment,  and  action! 
on  the  case  for  injuries  to  the  person  of  the  plaintiff.  These  excep- 
tions necessarily  prevent  the  surviving  of  any  action  for  slander, 
libel,  assault  and  battery  or  false  imprisonment,  or  for  any  injury  to 
the  person  of  any  deceased  plaintiff,  however  seriously  such  injury 
may  have  affected  his  property  or  estate.  But  they  do  not  cover  an 
action  for  a  wrong  done  to  his  rights  or  interests,  even  though  this 
wrong  may  have  been  effected  by  means  of  an  injury  to  the  pei*on. 
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provided  the  injury  was  not  to  the  person  of  the  plaintiff,  but  of 
tome  other  party. 

The  rights  and  interests,  for  toitious  injuries  to  which  this  statute 
preRerves  the  right  of  action,  have  frequently  been  considered,  and 
it  is  generally  conceded  that  they  must  be  pecuniary  rights  or  inter- 
SRls,  by  injuries  to  which  the  estate  of  the  deceased  is  diminished. 
The  exceptions  in  the  statute  are  such  as  scarcely  to  leave  any  con- 
oeiTable  action  for  injuries  to  other  rights  uncovered  by  them.  But 
where  an  injury  to  pecuniary  interests  is  shown,  the  intent  of  the 
statute  seems  plain  that  the  cause  of  action  shall  survive,  notwith- 
standing that  such  injury  be  caused  by  a  tort,  provided  it  be  not  one 
of  the  torts  specifically  mentioned  and  excepted  in  section  2.  All 
pecuniary  injuries  (not  resulting  from  the  enumerated  and  excepted 
eaosesy  such  as  assault  and  battery,  slander,  etc.),  are  placed  upon 
the  tame  footing  when  occasioned  by  a  tort,  as  if  .ari3iQg  frpm<  breach 
of  contract,  and  such  is  the  language  of  the  statute.  It  declares 
that  for  wrongs  done  to  the  rights  or  interests  of  another  (except 
the  specified  wrongs)  the  cause  of  action  shall  survive  in  the  same 
manner  and  with  the  like  effect  in  all  respects  as  actions  founded 
upon  contracts.  In  JSaight  v.  Hayt^  19  N.  Y.  464,  468,  it  is  said  by 
Gbovbb,  J.,  that  the  exceptions  contained  in  the  second  section  mani- 
fest the  intention  of  the  legislature  that  all  other  actions  founded 
upon  torts  should  survive.  And  in  the  same  case  at  page  474, 
Dxino,  J.,  says  that  the  action  (which  was  for  false  representations), 
was  for  a  **  wrong  done  "  to  ^'  the  rights  and  interests  ^  of  the  plain- 
tiffs, and  the  exception  in  section  2  shows,  if  there  was  otherwise 
any  doubt,  that  the  prior  section  was  intended  to  embrace  this  case. 

The  wrong  done  in  the  present  case  is  alleged  in  the  complaint  to 
have  been  a  wrongful  injury  to  the  person  of  the  plaintiff's  wife, 
whereby  she  was  rendered  permanently  unable  to  attend  to  her  house- 
hold and  other  duties,  and  the  plaintiff  was  obliged  to  expend  sums 
of  money  in  procuring  medicines  and  necessaries  and  employing 
physicians  to  treat  her  for  her  injuries,  and  that  he  had  been  and 
would  be  permanently  deprived  of  her  services  and  comforts. 

This,  we  think,  was  a  wrong  done  to  the  rights  and  interests  of 
the  husband.  He  had  a  right  to  the  services  of  his  wife,  they  were 
of  pecuniary  value  to  him,  and  any  wrong,  by  which  he  was  deprived 
of  those  services,  or  put  to  expense  -to  remedy  or  palliate  the  conse* 
qnences  of  the  injury  to  his  wife,  was  a  wrong  done  to  his  rights  and 
interests.     Adopting  the  construction  that  pecuniary  rights  and  inter- 
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ests  only  are  protected  by  the  statute,  these  were  plainly  inToifed, 
and  if  the  pleader  had  left  out  the  word  ^^  comforts,"  the  comphuni 
would  have  disclosed  an  injury  to  pecuniary  interests  ezdnsifely. 
We  do  not  think  that  because  in  addition  to  the  injury  to  these  iDte^ 
ests,  the  personal  comfort  of  the  plaintiff  was  interfered  with,  thsl 
circumstance  should  deprive  his  repi^esentatives  of  their  remedy  for 
the  pecuniary  injuries  which  he  sustained,  and  which  diminished  his 
estate,  nor  do  we  think  that  it  can  be  laid  down  as  a  rule  of  uoiTensl 
application  to  all  classes  of  society,  that  in  such  a  case  the  injury  to 
the  personal  feelings  and  comfort  of  the  husband  is  the  gravamen  of 
the  wrong,  and  the  pecuniary  injury  a  mere  incident,  of  which  die 
law  will  not  take  notice  independently  of  the  former. 

Where  an  injury  is  done  to  the  person  of  the  plaintiff  the  pecooh 
aiy  damage  sustained  thereby  cannot  be  so  separated  as  to  oonstitats 
an  independent  cause  of  action,  for  the  cause  of  action  is  single,  and 
consists  of  the  injury  to  the  person ;  the  damages  are  the  oonseqaenoe 
merely  of  that  injury,  and  where  by  the  terms  of  the  statute  floeh  s 
cause  of  action  abates,  the  character  of  the  damages  cannot  saye  it 
But  where  the  cause  of  action  is  not  one  of  those  enumerated  in  the 
statute,  the  character  of  the  damages  may  control  the  question 
whether  there  is  an  injury  to  the  property,  rights,  or  interests  of  tho 
plaintiff. 

The  case  of  Wade  v.  KdlbfkUch,  58  N.  Y.  282;  8.  C.  17  Am.  Rep. 
250,  does  not  conflict  with  these  views.  The  question  of  law  involred 
in  that  case  was  whether  the  action  was  on  contract,  or  for  a  persoiitl 
injury.  The  majority  of  the  court  held  that  it  was  an  action  for  a 
personal  injury,  and  that  although  pecuniary  interests  might  be  inci- 
dentally involved,  the  injury  to  them  did  not  constitute  the  oaose  of 
action.  This  clearly  appears  from  the  prevailing  opinion  of  Ghubcb, 
Ch.  J.,  who  says,  at  page  287,  that  the  action  (breach  of  promise  of 
marriage)  was  eui generis;  that  the  form  of  action  was  not  mat^ial; 
that  the  controlling  consideration  was  that  it  did  not  relate  to  prop- 
erty interests,  but  to  personal  injuries.  Granting  that  it  was  not  an 
action  on  contract,  but  was  one  for  personal  injuries,  the  oondunon 
necessarily  followed.  The  injuries  were  to  the  person  of  the  plain* 
tiff,  and  the  case  was  within  the  very  letter  of  the  exception  contained 
in  section  2  of  the  statute.  Even  though  it  was  a  tort  affecting  the 
rights  and  interests  of  the  plaintiff,  if  it  was  an  injury  to  her  person 
it  could  not  survive.  The  present  action  was  for  a  tort  which  affected 
injuriously  the  rights  and  pecuniary  interests  of  the  plaintift    It 
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therefore  for  a  wrong  done  to  those  rights  and  interests,  and  is  ooT- 
ered  by  section  1  of  the  statute.  The  oanse  of  action  was  not  an 
injury  to  his  person  nor  any  of  the  others  enumerated  in  section  2, 
and  is  not  within  the  exception.  It  must  therefore  be  held  to  siu> 
fife  with  like  effect  as  if  the  action  were  on  contract. 

Hie  order  should  be  afBrmed,  with  costs. 

An  ooneur,  except  Millxb  and  E^bl^  JJ.,  absent  at  argument. 


Pbidb  T.  Pbiob. 

0S  Ha  X.  SI4») 

iaadkiB  of  damages  for  fraud  of  the  defendant  in  inducing  the  plaintUf  to 
many  and  cohabit  with  him,  by  means  of  false  and  fraudulent  representations 
that  hii  first  wife  was  dead.  Is  for  injury  to  the  person,  and  does  not  surrive.^ 


H 


OTION  for  revivor  of  action.    The  opinion  states  the  case.    The 
motion  was  denied  below. 


John  JL.  JHU,  for  appellant.  The  relation  of  the  parties  prior  to 
the  decree  against  plaintiff  was  that  of  husband  and  wife  under  a 
valid  marriage.  2  R.  S.  *  139,  §§  5,  6,  art.  1,  title  1,  ch.  8 ;  5  N.  Y. 
Stat  at  Large,  400,  note ;  WtUiamsan  v.  ParMen^  1  Johns.  Ch.  892 ; 
VaUeau  v.  VaOeaUy  6  Pai.  209;  JBrotoer  v.  Bower^  9  Leg.  Obs.  196 ; 
Crop^ey  v.  McKinney^  30  Barb.  55;  Oriffin  v.  Banks  (N.  Y.  O.  T.), 
24  How.  Pr.  214;  WhiU  v.  Lowe,  1  Redf.  376 ;  WyUs  v.  Oihba,  id. 
882;  2  Soribner  on  Dower,  1-3;  1  Bishop  on  Mar.  and  Div.;  Bex  v. 
Jaeobtj  1  Moody,  140.  The  decree  annulling  this  marriage  was  not 
retroactive.  Oriffin  v.  Banks,  37  N.  Y.  621;  1  Bishop  on  Mar.  and 
Div.,  §  118;  2  id.,  §  690.  This  marriage  gave  plaintiff  a  valid  and 
subsisting  interest,  if  not  an  estate,  in  the  defendant's  property. 
OHfin  V.  Banks,  37  N.  Y.  621;  1  Bishop  on  Mar.  and  Div.,  §  116; 
4Kent.  CouL  86;  MiUs  v.  Van  VoorhieSj20  N.  Y.  412;  Simary.  Cana- 
day,  53  id.  804;  18  Am.  Rep.  523;  Douglas  v.  Douglas,  11  Hun,  406; 
Sutaine  t.  JVtne,  5  Johns.  Ch.  482 ;  Perine  v.  Dun^  3  id.  5 1 5  ;  Linker  v. 
BnMi,  4  Wash.  0.  C.  224;  SmUh  v.  SmUh,  6  N.  J.  Eq.  515 ;  PeUy 

•Ooaptn  CNvifi  t.  Jhpol^  Of»*'jomk BtMroad  Ox, wU$.p,  4BS. 


464  NEW  YORK, 


Piic6  y.  Prico. 


T.  iVttyy  4  B.  Manroe,  216 ;  Young  y.  Yaung^  1  Cow.  181.  A  war 
ranty  of  marriageable  capacity,  where  the  agreement  reeolts  b  mtX' 
riage,  is  ao  agreement  in  contemplation  of  marriage,  and  oontinaeB 
after  the  marriage.  Laws  1849,  ch.  375,  §  3;  4  N.  T.  Stat,  at 
Large,  614.  This  action  was  not  ese  cMicto,  Austin  v.  JtauxiaH,  44 
N.  Y.  63,  70 ;  Conaugkty  v.  NtchoU^  42  id.  83 ;  GrofHS  t.  Wait, 
69  id.  166;  JR-mt  v.  Denton^  61  id.  492 ;  VUmar  v.  SehaU^  id.  664.  The 
law  will  imply  a  promise  in  this  case  to  make  reparation  for  the 
injury.  2  Bishop  on  Mar.  and  Div.,  §  690;  2  Story's  Eq.  Jur.,  §  1255 ; 
Norton  V.  CooM^  3  Den.  130,  134;  Poor  v.  OuUford,  10  N.  Y.  273, 
276 ;  Shddon  v.  Sherman^  42  id.  484;  Byoabie  v.  Wood^  24  id.  610. 
Upon  legal  principles  and  analogies  the  gist  of  the  action  is  an 
bjury  to  property.  Cregin  v.  CrouUnon  R,  IL  Co.  76  N.  Y.  192; 
IHedr.  N.  Y.  C.R.R.,2b  How.  Pr.  286,  287;  ZabrMie t.  Smtk, 
13  N.  Y.  322 ;  Baight  ▼.  Baytf  19  id.  474. 

Chatk$  HughM^  for  respondents. 

Babl,  J.  The  defendant  named  in  the  complaint  died  after  the 
action  was  at  issue,  and  a  motion  was  then  made  to  sabstitate  hit 
executors  in  his  stead,  and  to  continue  the  action  against  them.  The 
executors  have  thus  far  successfully  resisted  the  motion  on  the 
ground  thiEit  the  cause  of  action  alleged  in  the  complaint  did  not  8u^ 
vive  against  them,  and  whether  it  did  so  survive  is  the  sole  qai^tion 
for  our  determination. 

It  is  alleged  in  the  complaint  that  the  defendant  was  in  1839  mar- 
ried in  England,  to  Susannah  Butler,  and  that  after  living  with  her 
for  a  short  time,  they  separated,  and  he  came  to  the  United  Statee ; 
that  in  1843,  he  was  again  married,  in  this  State,  to  Caroline  Juliet 
Barton,  and  lived  with  her  until  1 860,  when  they  separated  ;  that  in 
1863,  he  commenced  an  action  against  her  to  have  his  marriage  with 
her  declared  null  and  void,  on  the  ground  that  his  first  wife  was 
living  at  the  time  of  such  marriage,  and  was  still  living,  and  he 
obtained  a  judgment,  annulling  such  marriage  ;  that  by  his  procure- 
ment a  clause  was  inserted  in  such  judgment,  whereby  he  intended 
to  cause  the  plaintiff  to  believe  that  he  was  by  that  judgment,  or  as 
one  of  its  results,  made  competent  to  marry  again ;  that  before  the 
entry  of  such  judgment,  the  plaintiff  knew  tlie  defendant,  and  enters 
tailed  for  bim  great  personal  confidence  and  esteem,  and  he  had 
informed  her  that  he  had  been  married  in  England,  and  that  his  firrt 
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v'ife  weDt  to  Anstralia  not  long  after  he  came  to  this  country,  an€ 
died  there,  and  that  she  believed  him ;  that  after  the  entry  of  snch 
judgment,  the  defendant  stated  to  her  that  he  had  finally  discovered 
that  the  said  Caroline  was  a  bad  woman,  and  that  on  that  ground 
he  had  obtained  the  judgment  of  divorce  from  her,  and  "  represented, 
promised,  undertook,  covenanted  and  warranted  that  he  had  the  right 
aod  was  in  all  respects  competent  to  marry  again,  thereby  intending 
to  have  her  believe  that  such  marriage,  if  consummated  with  defend- 
ant, would  be  valid  to  all  intents  and  purposes,'^  and  thereupon 
solicited  the  plaintiff  to  marry  him,  and  in  confirmation  of  his  repre- 
seatations  exhibited  to  her  a  paper  purporting  to  be  the  judgment 
aforesaid  containing  the  clause  aforesaid,  and  that  the  plaintiff  rely- 
ing upon  all  this  agreed  to  marry  him,  and  did  subsequently  marry 
him  and  live  with  him  until  1871,  bearing  him  three  children.     The 
complaint  then  alleges  that  the  said  '^statements,  representations, 
promise,  undertaking,  covenant  and  warranty  were  not  true  for  the 
reason  that  the  said  Susannah  Butler  then  was,  and  now  is,  alive,'* 
aod  that  the  defendant  was  incompetent  to  enter  into  a  valid  mar- 
riage with  her;  that  afterwards  the  defendant  taking  advantage  of  the 
wrong  he  had  thus  done  her,  abandoned  her,  and  commenced  an  action 
sgainst  her  to  annul  his  marriage  with  her  on  the  ground  that  the 
laid  Susannah  Butler  was  living  at  the  time  of  such  marriage,  and 
^as  still  living,  and  obtained  judgment  annulling  such  marriage, 
and  that  the  said  acts  of  the  defendant  ''  were  done  with  intent  to 
cheat  and  defraud  her.''     She  also  alleged  that  the  defendant  was 
worth  upwards  of  $1,000,000,  a  large  portion  of  which  was  in  real 
estate,  and  she  prayed  judgment  for  $100,000. 

The  right  to  maintain  this  action  cannot  be  based  upon  anything 
that  transpired  after  the  marriage.  It  is  not  alleged  that  he  prose- 
cuted the  action  to  annul  the  marriage  fraudulently ;  and  the  facts 
that  he  did  prosecute  the  action  and  refused  longer  to  live  with  the 
plaintiff  could  not,  of  themselves,  give  her  a  right  of  action.  If 
the  action  could  otherwise  be  maintained,  then  his  conduct  and  the 
facts  that  transpired  after  the  marriage  might  be  proper  elements 
in  estimating  the  amount  of  damage  to  be  awarded  her. 

This  action  may  be  revived  against  the  executoi-s  if  the  cause  of 
action  survives,  and  to  ascertain  whether  it  does  survive  we  can  look 
only  to  our  statutes.  It  is  provided  in  the  Revised  Statutes  (2  R. 
&  213)  that  '^  actions  of  account  and  all  other  actions  upon  contract 
may  be  maintained  by  and  against  executors  in  all  cases  in  which 
Vol.  XXXI  — 5fi 
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the  flame  might  have  been  maintaioed  by  or  against  the  respeetiTe 
tesUtors."  It  was  decided  in  Wade  v.  KaJlbflei9ch^  58  N.  T.  28t; 
8m  (7.,  17  Am.  Rep.  250,  that  a  contract  of  marriage  was  not  a  con- 
tract within  the  purview  of  this  statute,  and  that  an  action  (or 
breach  of  promise  of  marriage  did  not  survive.  So  far  as  the  com 
plaint  in  this  action  can  be  claimed  to  allege  a  contract  it  ii  s 
contract  of  marriage.  It  is  true  that  it  alleges  that  the  defendsot 
*^  promised,  undertook,  covenanted  and  warranted  that  he  had  the 
right  and  was  in  all  respects  competent  to  marry.''  These  allega- 
tions do  not  alter  the  character  of  the  action.  What  is  thus  alleged 
is  implied  in  every  promise  of  marriage,  to  wit,  that  the  promisor 
has  the  right  and  is  competent  to  marry.  The  promise  could  not  be 
kept  by  one  not  competent  to  marry,  and  a  mere  form  of  marriage, 
void  or  voidable  at  the  election  of  the  promisor,  would  not  satidff 
the  promise.  Hence,  if  thb  be  regarded  as  an  action  upon  the  coo* 
tract  of  marriage  it  must  be  controlled  by  the  case  above  cited,  and 
it  is  not  removed  from  the  control  of  that  case  because  a  form  of 
marriage  followed  by  cohabitation  was  celebrated. 

But  the  better  construction  of  this  complaint  is  that  it  is  an  action 
purely  for  a  wrong  in  inveigling  the  plaintiff  by  false  representations 
and  deceit  into  a  void  or  voidable  marriage  followed  by  several  yeais 
of  cohabitation.  A  great  wrong  was  doubtless  thus  done  the  plain- 
tiff,  for  which,  if  the  defendant  had  not  died,  she  might  have 
recovered.  But  there  is  no  statute  by  virtue  of  which  an  action  for 
such  a  wrong  survives.  It  is  provided  by  sections  1  and  8  m  2 
Revised  Statutes,  448,  as  follows : 

**§  1.  For  wrongs  done  to  the  property,  rights  or  interests  of 
another  for  which  an  action  might  be  maintained  against  the  wrong- 
doer, such  action  may  be  brought  by  the  person  injured,  or  after  his 
death  by  his  executors  or  administrators  against  such  wrong-doer, 
and  after  his  death  against  his  executors  or  administrators  in  the 
same  manner  and  with  the  like  effect  in  all  respects  as  actions 
founded  upon  contracts. 

^*  §  2.  But  the  preceding  section  shall  not  extend  to  actions  for 
slander,  for  libel,  or  to  actions  of  assault  and  battery,  or  falae  impris- 
onment, nor  to  actions  on  the  case  for  injuries  to  the  person  of  the 
plaintiff,  or  the  person  of  the  testator  or  intestate  of  any  execator  or 
administrator." 

It  has  been  decided  that  wrongs  mentioned  in  the  first  section  are 
such  only  as  injure  property  or  estate.      Wade  v.  Kalbfl^Beh^ 
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Crtgm  Y.  Brooklyn  and  Croutoum  It.  It.  Co.,  ante^  j,.  192.  The 
wrongs  alleged  here  are  merely  personal  wrongs,  inflioting  injury  to 
the  person  of  the  plaintiff,  which  at  common  law  would  have  been 
redressed  by  an  action  on  the  case.  They  did  not  affect  her  property 
or  estate.  It  does  not  appear  that  she  ever  had  any  estate.  It  is 
true  that  if  the  marriage  had  not  been  annulled  she  might  have  had 
property  interests  in  the  estate  of  the  defendant  as  his  widow.  But 
be  had  the  legal  right  to  institute  the  action,  and  outain  the  judg- 
ment annulling  the  marriage.  That  judgment  was  the  act  of  the 
law,  and  he  did  no  legal  wrong  to  the  plaintiff  in  procuring  it. 

In  any  aspect,  therefore,  the  cause  of  action  did  not  survive,  an€ 
the  order  of  the  general  term  must  be  affirmed. 

AIleoBOwr.  OrderttfkvmL 


OhLrLar  y.  Mbtxb. 

(15  N.  T.  MSi) 

M^§lfg$iM$^-w»rAoumnan'^burdmqfpr0^^-hurplmf, 

B  an  aotkn  agafaist  a  warehouseman  for  goods  lost,  it  appearing  that  tbnf 
woe  stolen  hj  a  buiglar»  the  burden  is  still  on  the  plaintiff  to  show  that  the 
of  the  defendant  contributed  or  led  to  the  loss. 


ACTION  against  a  warehouseman  for  neglect  to  deliver  gooda» 
The  opinion  states  the  case.    The  plaintiff  had  judgment  below* 

A^  iZ.  JfyeU^  for  appellant 

Wm,  Hemty  Arnaua^  for  respondents.  Negligence  is  a  question  of 
fact.  Favrfast  v.  N.  T.  C,  etc.,  R.  It.,  67  N.  T.  11,  14;  McAer  v. 
Ji.  JL,  67  id.  54;  MaUer  of  Beggs,  67  id.  123.  The  plaintiff  having 
proved  the  loss  of  the  goods,  the  burden  of  proof  was  upon  the 
defendant  to  establish  affirmatively  that  the  loss  was  not  caused  by 
any  want  of  proper  care  or  diligence  on  his  part.  Coleman  v.  Iav* 
ingOan^  4  J.  A  S.  37;  BumeU  y.  N.  T.  C.  B.  B.  Co.,  46  N.  T. 
164-189;  S.  C,  6  Am.  Rep.  61;  PUxU  v.  Blibbard,  7  Cow.  600; 
Sehwerin  r.  McBie,  51  N.  T.  180-186;  8.  C,  10  Am.  Rep.  581; 
Fairfax  r.  N.  T.  C.  and  IT.  R.  R.  B.,  67  id.  11, 14;  Steers  v.  Idver- 
pool,  N.    Y.  a  fid  P.  Sfermts/itp  Co.^  67  id.  1,  6;  S.  6\,  15  Am.  Rep^ 
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453;  Faucett  v.  Nichols^  64  id.  377,  381;  Tompkins  v.  Haile,  3  Wend. 
406;  Foshay  v.  Fergeraon^  5  Hill,  164;  Sir  Wm.  Jones'  Esmt  on 
Bailments,  44,  79. 

Hand,  J.  The  counsel  for  the  respondents  is  correct  in  his  posi- 
tion that  the  question  of  burden  of  proof  is  the  material  cue  upan 
this  appeal.  For  the  evidence  is  such  that  if  it  were  incumbent  upon 
the  defendant  to  prove  himself  free  from  all  negligence  causing  or 
attending  upon  the  burglary,  and  not  merely  to  leave  the  case  as  con- 
sistent with  due  care  as  with  the  want  of  it,  it  is  clear  that  the  judg- 
ment, so  far  as  it  adjudges  his  liability  for  the  goods,  most  be 
affirmed,  as  we  cannot  say  that  such  proof  of  a  conclusive  character 
was  given.  But  the  law  as  to  the  burden  of  proof  is  pretty  well  set- 
tled to  the  contrary.  Upon  its  appe<iring  that  the  goods  were  lost 
by  a  burglary  committed  upon  the  defendant's  warehouse,  it  was  for 
the  plaintiffs  to  establish  affirmatively  that  such  burglary  was  occa- 
sioned or  was  not  prevented  by  reason  of  some  negligence  or  omis- 
sion of  due  care  on  the  part  of  the  warehouseman. 

The  cases  agree  that  where  a  bailee  of  goods,  although  liable  to 
their  owner  for  their  loss  only  in  case  of  negligence,  fails,  nevertbe- 
less,  upon  their  being  demanded,  to  deliver  them  or  account  for  such 
non-delivery,  or,  to  use  the  language  of  Sutusbulnd,  J.,  in  SdanUU 
T.  Bloody  where  ^'  there  is  a  total  default  in  delivering  or  accountici; 
for  the  goods,"  9  Wend.  268,  this  is  to  be  treated  2^  prima  fade  evi- 
dence of  negligence.  Fairfax  v.  Ni  Y.  C.  and  S,  JL  JL  A  Co^  67 
N.  Y.  1) ;  Steers  v.  Liverpool  Steamship  Co.  67  id.  1 ;  &  C%  15  AflL 
Rep.  468 ;  Burnell  v.  N.  Y.  C,  R.  R.  Co.,  45  N.  Y.  184 ;  &  C,  6  Am. 
Rep.  61.  This  rule  proceeds  either  from  the  assumed  necessity  of 
the  case,  it  being  presumed  that  the  bailee  has  exclusive  knowledge 
of  the  facts  and  that  he  is  able  to  give  the  reason  for  his  non-delivery, 
if  any  exist,  other  than  his  own  act  or  fault,  or  from  a  presumption 
that  he  actually  retains  the  goods  and  by  his  refusal  converts  them. 

But  where  the  refusal  to  deliver  is  explained  by  the  fact  appeannc 
that  the  goods  have  been  lost,  either  destroyed  by  fire  or  stolen  by 
thieves,  and  the  bailee  is  therefore  unable  to  deliver  them,  there  is 
no  prima  facie  evidence  of  his  want  of  care,  and  the  court  will  not 
assume  in  the  absence  of  proof  on  the  point  that  such  fire  or  theft 
was  the  result  of  his  negligence.  Lamb  v.  Camden  €ind  Ambrty  R 
JL  Co.,  40  N.  Y.  271,  and  cases  there  cited  ;  S.  C,  7  Am.  Rep.  327; 
Schmidt  v.  Blood,   9  Wend.   268;    Piatt  v.   Hibhard^  7  Cow.  500, 
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•ote.    GsoYBB,  J.,  in  46  N.  Y.,  auprUy  says,  in  delivering  the  opinion 

of  the  court,  the  question  is  *'  whether  the  defendant  was  bound  to 

go  further  (i.  &,  than  showing  the  loss  by  fire)  and  show  that  it  and 

it«  employees  were  free  from  negligence  in  the  origin  and  progress  of 

ihe  fire,  or  whether  it  was  incumbent  upon  the  plaintiffs  to  maintain 

the  action  to  prove  that  the  tire  causing  the  loss  resulted  from  such 

negligence."    And  he  proceeds  to  show  that  the  charge  of  the  judge 

who  tned  the  cause  gave  to  the  jury  the  former  instruction,  and  that 

this  was  contrary  to  the  law  and  erroneous.    So  Suthsbland,  J.,  in 

9  Wend,  supra,  in  the  case  of  a  warehouseman,  says :  the  ontu  of 

sallowing  the  negligence  ''  seems  to  be  upon  the  plaintiff  unless  there 

in  a  total  default  in  delivery  or  accounting  for  the  goods."     And  he 

cites  a  note  of  Judge  Cowen  to  his  report  of  PlaU  v.  Mibbardy  7 

C  ow.  500,  in  which  that  very  learned  author  says,  criticising  and 

quet^tioning  a  charge  of  the  circuit  judge,  'Hhe  distinction  would 

seem  to  be  that  when  there  is  a  total  default  to  deliver  the  goods 

bailed  on  demand,  the  onus  of  accounting  for  the  default  lies  with 

the  bailee;   otherwise  he  shall  be  deemed   to  have  converted  the>. 

goods  to  his  own  use  and  trover  will  lie  {Anonf/mouSf  2  Salk.  656)^ 

but  when  he  has  shown  a  loss  or  where  the  goods  are  injured,  the 

law  will  not  intend  negligence.     The  onus  is  then  shifted  upon  the 

plaintiff." 

It  will  be  seen,  as  the  result  of  these  authorities,  that  the  burden 

IS  ordinarily  upon  the  plaintiff  alleging  negligence  to  prove  it  against 

a  warehouseman  who  accounts  for  his  failure  to  deliver  by  showing 

a  destruction  or  loss  from  fire  or  theft.     It  is  not  of  course  intended 

to  hold  that  a  warehouseman,  refusing  to  deliver  goods,  can  impose 

any  necessity  of  proof  upon  the  owner  by  merely  alleging  as  an 

excuse  that  they  have  been  stolen  or  burned.  '  These  facts  must 

appear  or  be  proved  with  reasonable  certainty.     Nor  do  wo  concur 

ill  the  view  that  there  is  in  these  cases  any  real  ^^ shifting ^^  of  the 

Imrden  of  proof.     The  warehouseman  in  the  absence  of  bad  faith  ia 

only  liable  for  negligence.     The  plaintiff  must  in  all  caseSy  suing  him 

for  the  loss  of  goods,  allege  negligence  and  prove  negligence.     This 

burden  is  never  shifted  from  him.     If  he  proves  the  demand  upon 

the  warehouseman  and  his  refusal  to  deliver,  these  facts  unexplained 

are  treated  by  the  courts  as  prima  facie  evidence  of  negligence  ; 

but  if,  either  in  the  course  of  his  proof  or  that  of  the  defendant,  it 

a;»pears  that  the  goods  have  been  lost  by  theft,  the  evidence  must 

fhow  that  the  loss  arose  from  the  negligence  of  the  warehouseman^ 
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Applying  these  principles  to  the  pi-esent  case,  we  mast  hold  tiiut 
when  it  appeared,  as  it  did,  that  the  goods  were  taken  firom  the 
defendant's  warehouse  by  a  barglarioas  entry  thereof,  the  plabtifi 
tihould  have  shown  that  some  negligence  or  want  of  care,  sach  is  t 
prudent  man  would  take  under  similar  circumstanoes  of  his  own 
property,  caused  or  permitted  or  contributed  to  cause  or  permit  thtt 
burglar}'. 

[Omitting  questions  of  fact] 

The  judgment  must  be  reversed  and  new  trial  ordered,  with  oosU 
to  abide  the  event 

All  concur,  except  Mnj.icB  and  Eabl,  JJ.,  absent  at  argument 


MiLBB  V.   LOOMIB. 
(15  M.  T.  IBSb) 

XwUtMCB-- handwriting  ^expmi  opMaiu, 

On  a  qneslion  of  handwriting,  the  opinions  of  experts,  founded  solety oat < 
parison  of  the  writing  in  dispute  with  genuine  signatures  property  in  erkkaoe, 

are  competent  evidence. 

ACTION  on  a  promissory  note.     The  opinion  states  the  point 
The  defendant  had  judgment  below. 

Frank  JSlscocky  for  appellant.  It  was  error  to  allow  witnesses  with 
no  other  qualifications  than  they  testified  they  had  as  experts,  to 
give  opinions  that  the  signature  to  the  note  sued  on  was  simulated. 
People  V.  Spoonery  1  Den.  340;  Johnson  v.  JUcks^  1  Lans.  150;  Kov^ 
ing  V.  Mardy^  49  N.  Y.  192-203;  8.  C,  10  Am.  Rep.  346;  MaUhnn 
V.  Coe^  49  id.  57;  Sheldon  v.  Sheldon,  51  id.  354. 

Wm.  C,  Buger,  for  respondent 

Hand,  J.  I  think  the  two  documents  put  in  by  the  defendsnti 
without  objection  on  the  part  of  the  plaintiff  must  be  regarded  at 
properly  in  evidence  for  all  the  purposes  of  the  case.  It  need  not  \ « 
held,  where  it  clearly  appears  either  by  the  avowal  of  the  party  offer- 
ing them  or  otherwise,  that  instruments  are  put  in  solely  for  the  par 
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poM  of  being  sabmitted  to  the  jary  or  referee  for  comparison  with  % 
dispnted  ngnature  or  sabjected  to  the  ezanuDation  of  expert  wit- 
nesses for  sach  comparison,  that  the  failure  to  object  when  they  are 
offered  absolutely  precludes  the  party  from  subsequently  resisting 
their  use  for  that  purpose.    Here  the  note  of  the  plaintiff  and  the 
will  of  the  testator  were  regarded  by  the  defendants  and  offered,  for 
aught  that  appears,  as  proper  pieces  of  evidence  in  the  cause  for 
other  purposes  than  comparison.     They  may  have  been  mistaken  in 
this,  but  we  have  not  the  evidence  given  on  the  trial  before  us  and 
cannot  certMnly  so  decide;  and  if  they  were  mistaken,  the  plaintiff 
should  have  raised  the  objection  to  their  admission  when  offered. 
He  cannot  say  that  he  did  not  object  to  them  when  offered  although 
knowing  them  to  be  irrelevant  or  inadmissible,  because  he  supposed 
they  could  do  him  no  harm,  but  now  upon  finding  them,  when  in  as 
evidence,  capable  of  injury,  asks  the  appellate  court  to  review  the 
propriety  of  their  admission,  although  not  objected  to,  and  reverse 
the  judgment,  if  they  conclude  that  an  objection  to  such  admission^ 
if  taken,  would  have  been  well  founded.    The  note  seems  to  us  to 
have  been  competent  evidence  in  the  cause  and  the  will,  hardly  so, 
bat  these  are  questions  which  the  appellant  has  no  right  upon  this 
rscord  to  call  upon  us  to  decide. 

Treating  therefore  these  two  signatures  of  the  testator  as  properly 
in  evidence,  the  question  is  whether  experts  in  handwriting  could  be 
permitted,  upon  comparison  in  court  of  these  signatures  with  that  of 
the  note  in  suit,  without  any  other  knowledge  of  the  testator's  writ- 
ing, to  express  an  opinion  as  to  the  genuineness  of  the  latter  and  as 
to  whether  it  appeared  a  natural  or  simulated  hand. 

The  statement  of  the  learned  counsel  for  the  appellant  that  pre- 
cisely this  kind  of  evidence  has  never  yet  been  held  proper  by  the 
court  of  last  resort  in  this  State  is,  we  believe,  accurate,  although  it 
comes  in  principle  within  the  decision  in  Ihtboia  v.  Baker y  30  N.  Y. 
355,  361.  Indeed,  I  think  it  must  be  conceded  that  the  earlier  cases 
adjudged  in  our  courts  lean  pretty  decidedly  against  the  admissibility 
of  such  evidence.  In  this  respect  we  were  formerly  more  strict  than 
any  of  the  other  States.  People  v.  SpooneTy  1  Den.  343 ;  Jacksim 
V.  PhiUipe^  9  Cow.  112;  Phomix  F.  Ins.  Co.  v.  Philip,  13  Wend. 
81.  Our  courts  followed,  of  course,  the  common  law  which  was 
supposed  to  differ  from  the  practice  of  the  civil  and  ecclesiastical 
courts.  The  nin  pritu  decisions  in  the  English  courts,  although 
not  in  entire  harmony  {AUesbrook  v.  lioach,  1  Esp.  351),  and  much 
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criticised  by  the  tezt-writere,  were  generally  hostile  to  the  admiuioD 
of  comparison  by  experts  until  by  the  act  of  parliament  in  1854  such 
evidence  was  declared  legitimate.  Stranger  v.  Secerle^  1  Esp.  H; 
ClennofU  v.  TuUidge,  4  C.  A  P.  1  ;  Rex  v.  Cator,  4  Esp.  1 1 7.  Even, 
however,  before  the  passage  of  that  act  a  jury  was  allowed  itself 
to  institute  the  comparison,  but  only  with  documents  in  evidence 
before  them  and  relevant  to  the  issue.  Doe  dem.  Perry  ▼.  Neviotij 
6  Ad.  &  Ell.  514;  Solita  v.  Yarrow,  1  M.  ifc  R.  133;  OHffith  v.  WO- 
liamsy  1  Cro.  A  Jer.  47;  Bromage  v.  Rice,  7  C.  A  P.  548. 

In  Doe  v.  Stickermorey  decided  in  1836,  the  whole  subject  received 
very  great  consideration,  four  judges  of  the  King's  Bench  deliveriog 
elaborate  opinions,  reviewing  the  cases  very  fully,  and  diseossiDg 
very  thoroughly  the  principles  upon  which  evidence  of  this  charac- 
ter should  be  received  or  excluded.    The  rule  seemed  to  be  conceded 
in  that  case  by  all  the  judges,  that  as  to  any  but  ancient  writings, 
an  opinion  formed  upon  a  mere  comparison  of  hands  at  the  trial, 
eo  instantly  was  not  admissible,  but  they  were  equally  divided  npoo 
the  question  whether  a  knowledge  of  the  handwriting  might  be 
obtained  by  a  skilled  person,  sufficient  to  render  him  a  witness  com- 
petent to  speak  as  to  the  genuineness  of  the  signature,  merely  by  a 
previous  examination  of  other  signatures  proved  to  be  genuine. 
Lord  Denman,  Ch.  J.,  Doe  dem.  Mudd  v.  Suckermorey  5  Ad.  A  EIL 
737 ;  Williams,  J.,  id.  718.    This  distinction  is  admitted  to  be  subtle, 
but  seems  to  have  prevented  the  concurrence  of  these  two  jndgtrs 
with  Coleridge  and  Pattebson,  JJ.,  in  refusing  the  rule  for  a  new 
trial.    It  is  to  be  observed  that  the  decisions  to  which  I  have  referrred 
were  as  to  evidence  of  experts  that  a  signature  was  or  was  not  tha: 
of  the  party  whose  it  purported  to  be.     Upon  the  question  whether  a 
signature,  upon  its  bare  inspection  alone,  appeared  to  be  simulated 
and  not  natural,  persons  professing  the  skill  to  speak  have  been  more 
often  admitted,  although  this  species  of  evidence  has  been  declareii 
not  entitled  to  any  credit.     Lord  Dekmak,  5  Ad.  A  £11.  supra. 

In  our  State,  the  legislature  has  not  interfered,  as  in  England,  Vnt 
the  courts  have  in  their  later  decisions  shown  a  disposition  to  relai 
the  rule.  It  has  been  conceded  here,  that  while  documents  coold  e«'»: 
be  put  in  evidence  for  the  purpose  of  comparison,  yet,  as  in  the 
English  courts,  those  which  were  in  for  other  purposes  might  1»* 
compared  with  the  disputed  signature  by  the  jury.  Van  Wyck  t. 
Mclntoshy  4  Kern.  439 ;  Randolph  v.  Loughliny  48  N.  Y.  466*  And 
in  Dubois  v.  Raker,  30  N.  Y.  355,  361,  the  majority  of  the  judges 
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held  evidence  admissible  which  cannot  in  principle  l^e  distinguiRhed 
from  that  admitted  in  the  present  case.  Dayies,  J.,  indeed,  in 
delivering  the  opinion,  expressly  says :  "  A  comparison  of  the  hand- 
writing of  papers  introduced  and  relevant,  is  permitted  to  ascertain 
the  genuineness  of  the  one  in  controversy."  And  Mulun,  J.,  though 
dii»eDting  on  other  grounds,  concurred  in  this.     30  N.  Y.  866. 

Although  this  decision  lays  down,  as  has  been  already  intimated,  a 
somewhat  more  liberal  rule  as  to  evidence  of  handwriting  than  had 
previously  prevailed  in  this  State,  yet  it  has  been  generally  acquiesced 
in,  is  in  conformity  with  the  law  in  other  States,  and  seems  to  have 
become  an  established  practice  in  the  trial  courts.  See  Goodyear  v. 
Vothurghy  68  Barb.  164 ;  Johnson  v.  JHickB^  1  Lans.  160;  Roe  v.  JRoe^ 
40  Superior  Court  (8  J.  it  S.)  1. 

We  are  very  strongly  of  the  opinion  that  it  is  sounder  in  principle 
than  the  more  narrow  one,  and  in  no  respect  an  infringement  upon 
any  wholesome  and  just  limitation  of  expert  testimony. 

Evidence  of  handwriting,  it  is  universally  conceded,  may  be 
opinion  merely.  It  is  as  universally  conceded  that  a  witness  who 
has  either  ever  seen  the  party  write,  or  who,  not  having  seen  him 
write,  has  received  letters  from  him  which  have  been  '*  acted  upon  ** 
by  him  as  genuine,  is  competent  to  give  an  opinion  as  to  his  hand- 
writing. And  this  competency  is  not  affected  by  the  lack  of 
frequency  of  observation,  the  length  of  time  which  has  elapsed  since 
the  writing  was  seen,  or  the  slightness  of  the  correspondence,  although 
the  weight  of  the  opinion  will  of  course  depend  much  upon  these 
circumstances. 

From  what,  in  these  cases,  is  the  opinion  derived  if  not  from  a 
mental  comparison  of  hands?  The  signature  is  presented  to  the 
witness  and  his  only  means  of  forming  an  opinion  upon  it  is  by 
recalling  with  more  or  less  distinctness  to  his  mind  images  of  the 
signatures  he  has  either  seen  made,  or  attached  to  letters  received, 
and  comparing  them  with  the  one  presented  for  his  opinion.  This 
is  certainly  a  "  comparison  of  hands,"  and  in  my  judgment,  no 
favorable  distinction  as  to  accuracy  or  safety  can  be  made  between 
such  a  mental  process  and  that  of  the  expeit  who  has  become  quick 
by  practice  in  detecting  identity  of  hands,  and  also  compares  in  his 
mind  and  with  his  eye  the  one  in  question  with  other  signatures  as 
certainly  genuine  as  those  which  the  ordinary  witness  has  seen  writ- 
ten or  received  in  letters.  The  comparative  weight  of  the  two  kinds 
of  evidence  is  not  the  question  under  consideration.  The  opinion  of 
Vol.  XXXI  —  60 
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the  ordinary  witness,  founded  only  apon  a  mental  comparison  of  Um 
disputed  writing  with  a  single  signature  seen  by  him  twenty  yean 
before,  would  be  worth  little,  but  it  would  undoubtedly  be  oomp^ 
tent.  Jackswi  ex  dem.  v.  Van  Dusen^  5  Johns.  144;  JEagletan  t. 
KtngBton^  8  Ves.  478.  So  the  opinion  of  an  expert  founded  upon  a 
comparison  with  but  one  or  two  genuine  signatures  should  not,  per- 
haps, be  regarded  as  of  much  value,  but  it  still  has  every  claim,  ia 
principle,  to  competency  possessed  by  the  other.  Nor  does  the  dis- 
tinction Bought  to  be  raised  by  Lord  Dbnkak  in  Doe  v.  Suekemwn^ 
suprc^  between  an  opinion  of  an  expert  who  has  previously  examined 
other  genuine  signatures  put  in  evidence,  and  then  is  called  to  speak 
as  to  genuineness  from  his  knowledge  of  the  signature  thus  gained 
without  actual  comparison  before  the  court,  and  one  given  upon  an 
examination  or  comparison  in  court  of  the  signatures  and  withoat 
any  previous  knowledge,  seem,  on  scrutiny,  to  be  well  grounded  or 
practicable.  It  would  be  impossible  to  draw  a  line  between  these 
processes.  It  is  undoubtedly  true  that  the  opinion  as  to  handwrit- 
ing should  depend  not  so  much  upon  mathematical  measurements 
and  minute  criticisms  of  lines,  nor  .their  exact  correspondence  ia 
detail  when  placed  in  juxtaposition  with  other  specimens,  as  apon 
its  general  character  and  features,  as  in  the  recognition  of  the  humao 
face.  But  in  the  case  of  one  expert,  his  mental  image  or  idea  of  the 
genuine  handwriting  may  become  as  clear  and  vivid  and  accurate  by 
an  examination  of  the  other  signatures,  on  the  instant,  as  in  the  ca^e 
of  another  of  le^s  practice  or  quickness  of  perception,  after  hours  or 
days  of  study.  The  amount  of  knowledge  gained  by  this  study,  and 
the  length  of  time  and  frequency  of  opportunity  to  gain  it,  affect  the 
weight  of  the  evidence,  as  in  the  case  of  the  ordinary  witness,  but 
cannot  properly  decide  its  competency. 

The  principal  objections  which  have  been  raised  to  the  comparison 
of  hands  are  two :  First.  The  introduction  of  numerous  and  distract- 
ing collateral  issues  as  to  the  genuineness  of  the  signatures  to  be 
compared.  As  to  each  one  of  these  it  is  said  there  might  be  the 
same  controversy  as  with  regard  to  the  original  signature  and  the 
further  introduction  of  the  comparison  of  hands,  and  so  the  number 
of  issues  to  be  decided  be  without  end.  But  this  objection  seems 
tolerably  met  by  the  restriction  of  the  signatures  to  be  compared  to 
those  necessarily  or  properly  proved  in  the  case  as  relevant  evi- 
dence for  other  purposes,  and  upon  the  genuineness  of  whicL,  if 
there  is  any  controversy  about  them,  the  jury  must  pass  in  any 
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event.  This  limitation,  it  must  be  conceded,  is  not  very  philosoph- 
ical or  logically  satbfactoiy,  bat  is  justified  by  the  necessity  of  the 
cue,  and  at  all  events  answers  the  objection  of  collateral  issues. 
Second.  The  second  objection  to  the  comparison  of  hands  is  that  no 
man  writes  always  the  same  signature  and  the  specimens  will  be 
unfairly  selected  as  being  unlike  or  like  the  signature  in  dispute, 
according  to  the  interest  of  the  party  producing  them.  They  will 
not  be  fair  average  specimens  of  the  general  character  of  the  hand- 
writing. Dallas,  Ch.  J.,  Burr  v.  Harper^  Holt  N.  P.  C.  44.  That 
consequently,  the  expert,  to  whom  they  are  submitted,  will  have  no 
opportunity  of  obtaining  an  accurate  notion  of  the  ordinary  natural 
hand;  and  as  illustrative  of  this  objection,  the  decision  of  Lord 
Eentoit  is  cited,  who  refused  to  allow  a  witness  to  give  an  opinion, 
whose  only  knowledge  was  from  the  signatures  he  had  seen  the  party 
himself  write  for  the  avowed  purpose  of  showing  his  true  manner  of 
writing.  Stranger  v.  Searle^  I  Esp.  14.  The  force  of  this  objection 
also  isi  I  think,  done  away  by  the  restriction  of  the  rule  to  signatures 
relevant  in  the  cause  for  other  purposes,  and  as  to  which  therefore 
there  could  hardly  be  any  selection  of  the  signatures  for  the  purposes 
of  comparison. 

On  the  whole  therefore  I  am  inclined  to  concur  in  the  soundness 
of  the  doctrine  upon  this  point  contended  for  in  the  most  approved 
text-writers  upon  evidence.  '*  It  cannot  be  denied  *'  says  Mr.  Starkie 
(Starkie  on  £vi.,  vol.  2,  p.  376)  *'that  abstractly  a  witness  is  more 
likely  to  form  a  correct  judgment  as  to  the  identity  of  handwriting 
by  comparing  it  critically  and  minutely  with  a  fair  and  genuine 
specimen  of  the  party's  handwriting  than  he  would  be  able  to  make 
by  comparing  what  he  sees  with  the  faint  impression  made  by  having 
seen  the  party  write  but  once,  and  then  perhaps  under  circumstances 
which  did  not  awaken  his  attention."  ''When  other  writings"  bays 
Prof,  Greenleaf  (Qreenl.  on  Evi.,  §  678)  "  admitted  to  be  genuine 
are  already  in  the  case,  here  comparison  may  be  made  by  the  juiy 
with  or  without  the  aid  of  experts."  See,  also,  Phillips  on  Evi.,  vol 
1  (6th  ed.),  472  ;  Evans'  note  to  Pothier  on  Contracts,  2  Evans' 
Pothier,  186. 

Mv  conclusion  is  that  there  was  no  error  in  the  admission  of  the 
evidence  of  experts  before  the  referee. 

The  counsel  for  appellant  insists  here  that  the  witnesses  called  by 
the  defendants  as  experts  were  not  qualified  as  such,  but  no  such 
objection  was  taken  upon  the  trial.     These  witnesses  were,  however, 
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we  thinky  shown  to  be  sufficiently  competent  to  g^ve  the  opinions 

upon  handwriting.    They  had  been  engaged  in  occapations  in  which 

it  was  their  duty  to  scrntinize  handwritings  and  detect  forgeries  and 

had  acquired  more  or  less  skill  by  practice. 

There  being  no  error  committed  upon  the  trial,  the  judgment  matt 

be  affirmed,  with  costs. 

All  ooDCiir»  except  Andbbws,  J.,  absent. 

JudgmmU  qffirmei 


BSLKNAP  ▼.  BSNDBB. 

/  n6N.T.4IA.) 

BlalhUe  qffiwidM-^promim  to  paif  the  debt$  ^ftmoiher. 

Defendant,  a  creditor  of  W.  &  M.,  who  were  engaged  in  running  a  nw-mJIl 
agreed  to  take  the  mill,  manufacture  the  logs  into  lumber,  market  them,  and 
apply  the  net  proceeds  to  his  own  demand,  and  to  other  debts,  among  whicb 
was  one  due  the  plaintiff  for  work.  The  defendant  explained  the  amui^ 
ment  to  the  plaintiff,  employing  him  upon  wages  in  his  own  service,  and 
reiterating  the  promise  to  pay  the  debt  of  W.  &  M.  The  defendant  havioc 
disposed  of  about  one-half  the  lumber,  the  plaintiff  sued  upon  the  promise  u 
pay  that  debt    Held,  that  the  promise  was  within  the  statute  of  fniuda 

ACTION  on  contract.     The  opinion  states  the  case.     The  plaintif 
had  judgment  below,  which  was  reversed  at  general  term. 

A.  Ooburny  for  appellant.  The  promise  proved  and  found  by  the 
jury  is  not  within  the  statute  of  frauds.  2  N.  Y.  Stat,  at  Large,  140, 
§  2,  sub.  2;  Leonard  v.  Vredenburgh^  8  Johns.  29;  Farley  v.  Olett- 
land,  4  Cow.  432;  Throop  on  Verb.  Conts.  628;  also  §§  64,  81,  53:<, 
540;  MaUory  v.  OiUette,  21  N.  Y.  412;  Brown  v.  Weber ,  38  id.  l^T. 
180,  190;  Sanders  v.  Gillespie,  69  id.  250,  261,  252;  Booth  v.  jEii/A- 
mie,  60  id.  238,  240;  S.  C,  19  Am.  Rep.  171;  Tollman  v.  Brestier, 
65  Barb.  369,  S78,  379;  Ftdlam  v.  Adams,  37  Vt.  391;  MauU  t. 
Bucknell,  60  Penn.  St.  39 ;  Robinson  v.  OiUman,  43  N.  H,  485 ;  Fell 
on  Guaranty,  1,  12,  13  and  note  (I);  Lawrence  v.  jFba,  20  N.  Y.  268. 
The  express  promise  to  pay  $1,000  at  once  was  in  law  a  waiver,  both 
as  to  the  time  of  payment  and  the  extent  of  defendant's  liability. 
Williams  v.  Potter,  2  Barb.  316;  Bitel  v.  Thtstees, ete,^  3  Comst.  197; 
Root  V.  Wagner,  30  N.  Y.  9 ;  MiUer  v.  Hackley,  6  Johns.  875;  Atf* 
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V.  Artn«»  14  Wend.  219;  Boehm  v.  Im.  Co.^  85  N.  Y.  131 ;  Throop 
on  Verb.  Conts.  §§  567,  568,  569,  570. 

C.  D.  AdatnSy  for  respondent* 

Karl,  J.  In  1872,  the  plaintiff  was  engaged  with  his  men  and 
teams  in  managing  a  saw-mill  for  the  firm  of  Ward  &  McVicker,  and 
tliey  were  indebted  to  him,  for  labor  performed,  in  the  sum  of  $1,500, 
anil  were  also  largely  indebted  to  the  defendant  and  other  parties. 
l*he  defendant  then  for  the  parpose  of  8^.curing  his  debt  entered  into 
the  following  agreement  with  the  firm: 

"Agreement  made  20th  August,  1872. 

"  W.  M.  Bender  hereby  agrees  with  Ward  Ss  McVicker  to  take 
their  mill,  called  Shed's  mill,  to  run  the  said  mill,  and  to  saw  up  their 
logs  now  lying  in  their  log  yard,  to  ship  the  lumber  and  to  sell  the 
same,  and  to  apply  the  proceeds  thereof  to  the  payment  of  the  cur- 
rent expenses  of  sawing  and  shipping  said  lumber,  and  also  to  the 
payment  of  the  judgment  claims,  amounting  to  $4,872.29,  and  the 
claim  of  said  Bender,  say  $7,000,  and  the  rent  of  mill,  $1,000,  now 
dae,  and  the  back  wages  of  their  hands,  say  1 1,500,  as  stated  in 
tchednle  annexed,  and  the  balance,  if  any,  to  pay  over  to  said  Ward 
is  McVicker,  for  the  consideration  of  ten  per  cent  on  the  amount  of 
said  sales;  and  the  said  Bender  agrees,  in  case  of  any  sale  of  said 
logs  or  lease  of  said  mill,  under  any  judgment,  to  buy  the  same  and 
to  hold  them  in  order  to  carry  out  the  true  intent  of  this  agreement, 
it  being  understood  that  said  Bender  is  only  to  pay  said  several  claims 
IS  mentioned  above  from  the  proceeds  of  said  lumber  as  aforesaid. 

"BENDER,  SON  A  CO. 
"WARD  &  McVICKER." 

To  this  agreement  was  annexed  a  schedule  of  the  debts  to  be  paid 
under  the  agreement  among  which  was  the  debt  due  the  plaintiff. 

In  pnrsaance  of  this  agreement  the  defendant  took  possession  of 
the  mill,  and  the  stock  of  logs  and  lumber  on  hand,  and  at  the  time 
of  the  commencement  of  this  action  had  disposed  of  about  half  of  the 
lumber. 

This  action  is  brought  by  plaintiff,  not  for  an  accounting  under 
the  agreement  and  to  recover  his  share  of  the  proceeds  of  the  Inm* 
her,  but  to  recover  the  whole  sum  due  him  from  Ward  A  McVicker, 
a))on  the  theory  that  defendant  had  absolutely  promised  to  pay  it 
to  him. 
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Upon  the  trial  the  plaintiff  testified  that  the  defendant  came  to 
him  and  told  him  to  keep  on  working  at  the  mill,  and  he  woald  pay 
him  for  his  work  at  the  same  rate  which  Ward  Ss  McVicker  had 
been  paying  him,  and  that  he  had  bought  the  stock  of  Ward  A 
McVicker,  and  had  made  an  arrangement  with  them  to  pay  him  what 
was  due  him  from  them,  and  if  he  woald  keep  on  working  for  him 
he  would  pay  him  for  his  work,  and  in  a  day  or  two  would  pay  him 
$1,000  upon  the  amount  due  him  from  Ward  is  McVicker;  and  he 
testified  that  he  went  on  and  worked  for  the  defendant,  but  that  the 
defendant  had  failed  to  pay  him  the  amount  due  him  from  Ward  A 
McVicker.     The  plaintiff  recovered  $1,000  and  interest. 

The  promise  of  the  plaintiff  to  work  for  the  defendant  at  what 
appeared  to  be  a  full  compensation  did  not  furnish  a  oonsideration 
for  defendant's  promise  to  pay  Ward  is  McVicker's  debt.  lydfet 
v.  AcUeTf  87  N.  T.  164.  And  the  trial  judge  so  held.  But  from 
plaintiff's  eyidenoe  standing  alone,  it  might  have  been  inferred  thai 
defendant  had  purchased  the  saw-mill  stock  of  Ward  A  McVicker, 
and  had  agreed  with  them  to  pay  a  portion  of  the  purchase-price  to 
him  in  satisfaction  of  the  debt  due  him  from  them,  and  in  that  esse 
under  the  rule  laid  down  in  Zawrence  v.  JPbiB,  20  N.  T.  268,  and 
other  similar  cases,  the  plaintiff  could  have  recovered.  But  at  a 
later  stage  of  the  case,  the  written  agreement  between  defendant  and 
Ward  Ss  McVicker  was  proved,  and  that  shows  precisely  what 
defendant  agreed  with  them  to  do.  Under  that  agreement,  he  did 
not  become  personally  liable  to  pay  the  plaintiff;  he  did  not  agree 
to  pay  plaintiff  absolutely,  or  with  his  own  funds.  He  did  not  pa^ 
chase  the  stock.  He  simply  agreed  to  saw  the  logs,  and  market  the 
lumber,  and  apply  the  net  proceeds  in  payment  of  the  debts  specified. 
He  incurred  no  personal  liability  for  the  debts,  and  was  required  only 
to  be  faithful  in  the  discharge  of  the  trust  assumed. 

The  defendant  could  not  become  bound  to  pay  to  the  plaintiff  the 
debt  due  him  from  Ward  Ss  McVicker  by  any  verbal  promise  made 
to  him.  Such  a  promise  to  be  binding  within  the  statute  of  firsods 
must  be  in  writing,  and  founded  upon  a  sufiicient  consideration  pass* 
ing  between  the  parties.  But  if  Bender  had  purchased  lumber  oi 
Ward  &  McVicker,  and  thus  became  indebted  to  them,  and  in  con- 
sideration thereof  had  agreed  to  pay  a  portion  of  his  debt  to  the 
plaintiff  in  satisfaction  of  the  amount  due  him  from  Ward  A 
McVicker,  such  a  promise,  as  stated  above,  would  not  have  been 
within  the  statute  of  frauds.     But  the  difiiculty  here  is  that  thers 
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was  no  each  debt  to  Ward  A  MoVioker,  and  no  sach  promise  by  the 
defendant.  Bnt  the  trial  jadge  held  that  if  the  jury  were  satisfied 
that  the  defendant  agreed  to  pay  the  $1,000,  as  testified  to  by  plain- 
tiff, the  plaintifT  oonld  recover  upon  the  theory  that  the  property 
had  been  plaoed  in  the  hands  of  the  defendant  for  sale,  and  that  he 
would  be  liable  to  pay  the  plaintiff  after  he  had  disposed  of  it,  and 
hence,  that  he  coald  waive  the  delay  and  be  boiind  by  his  promise 
to  pay  before  he  had  realized  the  proceeds.  And  it  is  upon  this 
theory  in  part  that  the  plaintiff  now  seeks  to  uphold  the  recovery  at 
the  circnit. 

The  ease  then  stands  thas:  The  defendant  by  his  agreement  with 
Ward  ft  McYioker  was  not  personally  bound  to  pay  this  debt.  He 
was  bound  only  to  pay  it  out  of  the  proceeds  of  the  property  when 
realized.  The  property  was  placed  in  his  hands  upon  the  considera- 
tion expressed  in  the  paper,  and  he  had  it  at  the  time  of  the  alleged 
promise  to  the  plaintiff.  What  consideration  is  there  to  uphold  the 
promise?  Clearly  none.  That  promise,  if  valid,  imposed  upon  him 
an  entirely  new  obligation;  it  bound  him  to  pay  the  $1,000  person- 
ally, whether  he  realized  sufficient  to  pay  it  from  the  sale  of  the  lum- 
ber or  not.  It  created  a  personal  liability  when  none  existed  before. 
Soch  a  promise  to  be  valid,  aside  from  the  statute  of  frauds,  must  be 
based  upon  a  consideration;  The  plaintiff  furnished  none,  and  the 
lumber  which  had  been  before  placed  in  defendant's  hands  upon 
a  different  consideration,  furnished  none.  After  this  promise  the 
defendant's  interest  in  the  lumber,  and  control  thereof,  were  no 
greater  than  before. 

But  the  counsel  for  the  plaintiff  strenuously  contends  that  the 
promise  of  the  defendant  is  without  the  statute  of  frauds,  and  founded 
upon  a  sufficient  consideration,  simply  because  Ward  is  McVioker 
placed  in  defendant's  hands  property  upon  trust  to  pay  this  debt; 
and  there  are  some  general  expressions  in  reported  cases  which, 
literally  taken,  support  this  construction. 

In  MaOary  v.  OilleU^  21  N.  T.  412,  Judge  Comstock  says  that 
when  the  debtor  puts  a  fund  into  the  hands  of  the  promisor,  either 
by  absolute  transfer  or  upon  a  trust  to  pay  the  debt,  the  promise  to 
pay  it  is  not  within  the  statute  of  frauds.  This  general  language 
needs  some  limitation  or  explanation.  If  the  promise  in  such  case 
be  made  to  the  debtor  in  consideration  of  the  transfer,  it  is  no  doubt 
valid.  If  it  be  made  to  the  creditor  after  it  has  become  the  duty  of 
the  promisor  under  his  arrangement  with  the  debtor  to  pay,  then  it 
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is  valid;  as  if  in  this  case,  Bender  had  converted  the  property 
into  money,  and  then  promised  the  plaintiff  to  pay  the  debt,  he 
could  have  been  sued  directly  on  such  promise.  That  would  have 
been  an  original  promise  to  discharge  his  own  obligation  to  the  plain- 
tiff. As  said  by  Judge  Comstock  in  that  case:  "  The  law  would  imply 
an  obligation  on  the  defendant's  part  to  pay  over  the  money  to  the 
plaintiff  after  selling  the  goods;  and  when  the  law  will  imply  a  debt 
or  duty  against  any  man,  his  express  promise  to  pay  the  same  debt, 
or  perform  the  same  duty,  must  in  its  nature  be  original.**  Poland, 
Ch.  J.,  m  Mdlam  v.  AdamSy  37  Vt,  391,  after  laying  down  the  rule 
in  substantially  the  same  language  as  that  used  by  Judge  Comstock, 
says  the  true  principle  why  the  promise  to  the  creditor  in  such  a  case 
is  valid  is,  that  **  the  party  making  the  promise  holds  the  funds  of  the 
debtor  for  the  purpose  of  paying  his  debt,  and,  as  between  him  and 
the  debtor,  it  is  his  diUy  to  pay  the  debt,  so  that  when  he  promises 
the  creditor  to  pay  it,  in  substance  he  promises  to  pay  his  own  debt, 
and  not  that  of  another."  Throop,  in  his  work  on  Verbal  Agree- 
ments, vol.  1,  p,  636,  lays  down  the  rule  as  follows:  •*When  the 
promisor  absolutely  controls  the  fund,  but  his  application  thereof 
to  the  payment  of  the  debt  due  to  the  promisee  will  acqnit 
him  of  a  dtUf/  which  he  owed  to  the  person  who  furnished  it, 
the  promise  is  not  within  the  statute."  Here  the  defendant  owed 
Ward  A  McVicker  no  duty  to  pay  the  debt.  The  only  duty  he 
owed  them  was  to  convert  the  property  and  apply  the  proceeds  upon 
the  debts  specified.  When  this  action  was  commenced  he  was  not 
in  any  default  in  the  discharge  of  that  duty,  and  the  action  was  not 
brought  upon  such  a  theory. 

To  test  this  case  further.  Suppose  a  voluntary  assignee  of  aa 
insolvent  debtor  after  he  had  taken  possession  of  the  property 
assigned,  but  before  he  has  converted  it  into  money,  and  before  the 
duty  to  pay  has  arisen,  promises  without  any  further  or  new  con- 
sideration to  pay  the  debt  of  one  of  the  preferred  creditors,  ooold 
such  a  promise  be  enforced  ?  Suppose  one  takes  a  conveyance  of 
real  estate  from  a  debtor  upon  the  agreement  with  him  that  he  will 
rent  it,  and  accumulate  the  rent  for  ten  years,  and  then  pay  the  net 
amount  to  his  creditors,  and  the  next  day  without  any  new  con- 
sideration he  promises  at  once  to  pay  the  creditors,  could  such  a 
promise  be  enforced  ?  These  cases  are  analogous  to  the  one  in  band, 
and  no  authority,  certainly  no  case  that  would  be  regarded  at 
authority  in  this  State,  can  be  found  which   would   authorise  th« 
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enforcement  of  such  promises.  They  would  be  void  at  common 
law  ss  without  any  consideration,  and  void  also  under  the  statute  of 
fraads  as  not  in  writing. 

But  we  can  go  one  step  farther  in  this  case.  Even  if  the  promise 
had  been  made  after  the  defendant  had  converted  the  proceeds,  it 
conid  have  been  enforced  against  him  only  to  the  extent  of  the  pro* 
eefds  applicable  to  this  debt.  Ardem  t.  Hotoneyy  6  Esp.  254.  If 
the  amount  applicable  to  this  debt  had  been  less  than  the  $1,000| 
then  for  the  excess  of  the  debt  the  promise  would  have  been  without 
connderation.  Defendant  in  such  a  case  would  have  owed  the  duty 
to  pay  the  plaintiff  his  share  of  the  proceeds,  and  his  promise  to 
that  extent  would  have  been  valid  as  one  to  discharge  his  own 
obligation.  But  his  promise  for  more  would,  as  to  the  excess,  not 
have  been  to  pay  anything  for  which  he  was  liable  in  any  way,  but 
to  pay  the  debt  of  Ward  &  McVicker,  and  hence  within  the  statute 
of  frauds.  Here  the  complaint  was  not  framed,  and  the  trial  was 
not  conducted,  for  a  recovery  upon  such  a  theory.  There  was  no 
proof  that,  the  property  was  sufficient  to  pay  the  $1,000,  but  on 
the  contrary,  the  proof  showed  that  it  was  not  sufficient. 

The  plaintiiFs  counsel  upon  the  argument  claimed  that  the  case  of 
Taung  v.  JFhenehj  85  Wis.  Ill,  was  very  much  in  point  in  his  favor. 
But  in  that  case  there  was  a  new  consideration  for  the  promise  sued 
on,  moving  from  the  plaintiff  to  the  defendant,  and  hence  that  case 
is  unlike  this. 

It  is  difficult  to  perorive  how  the  doctrine  of  waiver  can  apply  in 
a  case  like  this.  A  person  may  waive  some  act  or  condition  which 
another  is  to  perform  to  or  for  him.  He  may  choose  to  pay  a  debt 
before  due;  but  in  a  legal  sense  he  waives  nothing  by  so  doing. 
Here,  however,  there  was  no  debt  of  the  defendant,  and  he  could  not 
by  such  a  waiver,  if  we  call  it  such,  based  upon  no  consideration, 
impose  upon  himself  an  entirely  new  obligation. 

It  follows,  therefore,  that  the  order  of  the  general  term  must  be 

affirmed,  and  judgment  absolute    rendered   against  the  plaintiff, 

with  costs. 

All  ooneur. 

Order  cfffirmed  andjudgmerU  aceordinglt/. 
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06  M.  T.  484.) 

CHmiiuU  law -^forgery  ^vnanthcrkedewn^bon^ 

A  county  treasurer,  without  authority,  issued  and  negotiated  jufctwim^u  [or 
tlie  payment  of  money,  purporting  in  the  body  to  be  the  obligatiom  of  tfas 
county,  but  signed  only  by  him  in  his  own  name,  with  the  addition,  "treat- 
urer."  HM,  not  to  be  forgery,  the  same  not  *'  being  or  purporting  to  be  tbe 
act  of  another  "  within  the  statute. 

CONVICTION  of  forgery.  The  defendant  was  county  treasorer 
of  Saratoga  county,  and,  without  authority,  made  the  instm- 
ment,  of  which  the  following  is  a  copy  which  the  payee  discounted, 
he  receiving  the  proceeds: 

"No.  —  Sabatooa  County  Treasurbb^ji  Offick, 

Baixston  Spa,  June  16,  1875. 
*'In  pursuance  of  a  resolution  passed  November,  1874,  by  the 
board  of  supervisors  of  Saratoga  county,  the  county  of  Saratogs 
promises  to  pay  at  the  Saratoga  county  treasurer's  office,  on  or  before 
the  16th  of  February,  1876,  to  the  First  National  Bank  of  Ballston 
Spa,  or  bearer,  $10,000,  at  seven  per  cent  interest,  value  received. 

•«  $10,000.  HENRY  A.  MANN, 

JSfek  Cowen^  for  plaintiff  in  error.  The  defendant  was  properly 
convicted  of  forgery  in  the  third  degree.  Noakes  v.  PeopU^  25 
N.  Y.  380,  384 ;  People  v.  Steamea,  21  Wend.  409;  23  id.  637;  Quee^ 
▼.  Bitson^  L.  R  1  C.  C.  200 ;  People  v.  Oraham,  6  Park.  Cr.  135;  iJ» 
V.  Parkes,  2  Bast  P.  C.  963 ;  Barfield  v.  State,  29  Ga.  127;  PiecpU  v. 
Peacock,  6  Cow.  72. 

Nathaniel  0.  Moak,  for  defendant  in  error. 

Rapallo,  J.  The  statute  under  which  the  defendant  in  error  wu 
convicted  defines  the  offense  of  forgery  in  the  third  degree  to  be,  so 
far  as  applicable  to  this  case,  falsely  making  or  altering,  with  intent 
to  defraud,  any  instrument  or  writing  "being  or  purporting  to  be 
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the  act  of  another*'  whereby  an j  pecuniary  demand  shall  be  or  par- 
port  to  be  created,  etc. 

We  cannot  adopt  the  interpretation  of  this  statute  claimed  by  the 

eonnselfor  the  people.    He  contends  that  one  who  without  authority 

makes  an  instrument  purporting  in  its  body  to  be  the  contract  or 

obligation  of  a  county,  though  he  signs  his  own  name  to  it  as  the 

official  representative  of  the  county,  comes  within  the  purview  of  the 

act.    That  the  words  "purporting  to  be  the  act  of  another*'  are 

synonymous  with  "  purporting  to  be  the  contract  or  obligation  of 

another."    We  think  that  the  "  act "  referred  to  in  the  statute  is  the 

making  of  the  instrument,  and  that  the  offense  consists  in  falsely 

making  an  instrument   purporting  to  be  made  by  another.     The 

offense  intended  to  be  defined  by  the  statute  is  forgery,  and  not  a 

false  assumption  of  authority.     One  who  makes  an  instrument  signed 

i^ith  his  own  name,  but  purporting  to  bind  another,  does  not  make 

an  instmraent  purporting  to  be  the  act  of  another.     The  instrument 

choirs  upon  its  face  that  it  is  made  by  himself  and  is  in  point  of  fact 

his  own  act.     It  is  not  false  as  to  the  person  who  made  it,  although 

by  legal  intendment  it  would,  if  authorized,  be  deemed  the  act  of  the 

principal,  and  be  as  binding  upon  him  as  if  he  had  actually  made  it. 

The  wrong  done,  where  such  an  instrument  is  made  without  authority 

consists  in  the  false  assumption  of  authority  to  bind  another,  and  not 

!n  making  a  counterfeit  or  false  paper. 

Supposititious  cases  have  been  ingeniously  suggested  for  the  pur- 
pose of  showing  that  unless  the  construction  claimed  is  adopted, 
forgeries  of  corporate  names  and  of  the  names  of  joint  stock  compa- 
nies might  not  be  reached  by  the  statute.  It  will  be  time  to  deal 
vith  those  cases  when  they  arise.  It  is  sufficient,  for  the  purposes 
of  the  present  case,  that  the  instrument  which  the  defendant  is  charged 
^ith  having  forged,  purports,  on  its  face,  to  have  been  made  by  him- 
self and  not  by  any  other  person. 
The  judgment  of  the  general  term  should  be  affirmed. 

All  oonciir,  ezoept  Hakd,  J.,  not  voting. 

Judgment  offimMiiL 
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Kateokal  Bank  of  Aububv  t.  Ls'< 

(»  N.  T.  81A.) 

JfaHonal  bank — tuury — setoff —  aeeammodaiian  iidormt. 

Under  the  national  bank  act,  in  an  action  upon  a  note  usurioudy  diaooimtad  fef 
a  nationid  bank,  the  amount  of  the  usury  may  be  aet  off  by  an  aoeoiiiDoda> 
tkm  indoraer,  although  the  note  does  not  carry  interest  on  its  lace. 

ACTION  on  a  promissory  note.    Defense  of  usury  by  an  accom- 
modation indorser.    The  defense  was  excluded.    The  opinion 
sufficiently  discloses  the  points.    The  plaintiff  had  judgment  below. 

JSoUin  Tiraey^  for  appellant. 

JEL  IL  Avery^  for  respondent  None  of  the  facts  alleged  coniti- 
tnted  or  worked  a  forfeiture  of  any  of  the  interest  p^d  bj  the 
makers.  12  U.  S.  Stat.  99,  §  30 ;  Hashrouck  v.  Paddock^  1  Barb. 
635;  Hintermister  v.  Mrat  Nat,  Bk.^  64  N.  T.  215.  Usurioufi  inte^ 
est  paid  by  the  makers  of  a  note  cannot  be  recovered  back  by  the 
indorser  or  allowed  by  way  of  defense  or  set-off  in  an  action  against 
bim.  Nash  v.  White's  Bk.  of  Buffalo^  68  N.  Y.  396;  2  R  S.,  tit.  8, 
§§  3,  4;  12  Stat.  99,  §  30;  Marine  Bk,  of  Buffalo  v.  FUke^  9  Hod, 
863;  2  R  S.  364,  §  18,  subd.  1,2;  Kingston  Bk.  v.  Gay^  19  Barb. 
459;  Lafargey.  Makey,  4  Abb.  39V;  Bice  v.  Milks,  V  Barb.  340; 
Almy  v.  Harris,  6  Johns.  175;  Stqfford  v.  IngersoU,  3  IBll,  38. 

MnxBB,  J.  The  first  question  for  consideration  upon  this  appeal 
is  whether  the  answers  of  the  defendant  state  facta  sufficient  xo 
establish  the  defense  of  usury  if  proven. 

[Omitting  this  consideration.] 

The  facts  stated  in  the  answers  referred  to  were  amply  sofficien^ 
if  proven,  to  make  out  a  corrupt  and  usurious  agreement ;  and  tHV 
offer  of  proof  presented  the  distinct  question  whether  the  interest 
paid  was  forfeited  or  could  be  allowed  by  way  of  set-off  against  or 
in  rebatcment  of  the  plaintiff's  demand. 

As  to  the  forfeiture  of  the  interest  under  the  act  of  congress,  ▼• 
think  it  is  quite  clear  that  the  facts  stated  by  the  pleadings  esubli«h 
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a  ease  within  the  meaning  and  intent  of  the  act,  and  that  the  taking- 
and  receiving  of  illegal  interest,  nnder  the  circnmstances,  is  availa- 
ble as  a  defense,  by  way  of  set-off  or  rebatement,  in  an  action  bronght 
on  the  note  claimed  to  have  been  nsarionsly  discounted.  The  pro- 
vision, section  5198,  which  declares  a  forfeiture,  is  penal  in  its  char- 
acter, and  we  concede,  fvhould  be  strictly  construed,  and  not  held 
to  include  any  alleged  violation  that  is  not  clearly  within  the  plain 
intention  of  the  act.  Nor  should  it  be  enlarged  by  implication,  bur. 
confined  within  its  legitimate  scope  and  object.  Having  due  reg?ird 
to  this  rule,  we  think,  a  forfeiture  of  the  interest  means  that  it  shall 
be  lost  to  the  lender,  and  that  it  shall  be  refunded,  if  required,  when 
"taken  in  advance,'*  as  is  authorized  by  section  5197,  or  otherwise 
received;  and  such  forfeiture  may  be  enforced  when  a  suit  is  brought 
upon  the  note  or  obligation,  and  the  recovery  restricted  to  the  actual 
Bom  loaned.  Such  a  construction  is  placed  upon  the  sections  cited 
in  some  of  the  reported  cases.  In  Hintermister  v.  First  NatloncU 
Barikof  Chittenango^  64  N.  Y.  212,  215,  Allen,  J.,  in  construing 
tbe  provisions  cited,  says:  "That  this  forfeiture  attaches  and  is 
enforced  Only  in  actions  brought  upon  or  to  enforce  the  usurious  con- 
tract. It  limits  the  right  of  recovery  in  such  actions  to  the  money 
actually  loaned  without  interest."  In  the  State  of  Pennsylvania,  it 
18  ueld,  in  several  cases,  that  when  an  action  is  brought  by  a  national 
bank,  upon  notes  discounted  at  a  usurious  rate  of  interest,  when  the 
defense  of  usury  is  interposed,  the  bank  can  only  recover  the  sum 
actually  loaned  or  advanced,  and  the  entire  interest  is  forfeited,  and 
may  be  set-off  against  the  demand.  Brown  v.  Second  National 
Bankof  Erie^  72  Penn.  209,  213;  OverhoU  v.  National  Bank  of 
Mi,  PleasafUy  82  id.  490 ;  JJucas  v.  Gov.  National  Bank  of  Potts- 
viile^  78  id.  228;  S.  C,  21  Am.  Rep.  17  ;  see,  also,  National  Bank 
of  Madison  v.  Davis,  Thomp.  Nat.  B.  Cas.  350. 

It  is  said,  that  under  section  5 1 98,  interest  can  only  be  forfeited 
when  the  note  carries  interest  with  it,  and  the  excessive  rate  of  inter- 
est has  been  agreed  to  be  paid.  Such  a  construction  would  restrict 
a  recovery  to  cases  where  the  note  bears  interest  upon  its  face  only, 
and  I  think,  is  not  sanctioned  by  a  fair  interpretation  of  the  law.  If 
the  interest  has  been  paid  in  advance,  as  is  authorized  by  law,  then, 
within  the  meaning  of  the  statute,  that  interest  is  carried  with  the 
note,  and  has  been  agreed  to  be  paid  upon  the  same.  It  is  enough 
that  it  has  been  taken,  received  or  charged  to  create  a  forfeiture,  aa 
IB  held  in  the  opinion,  which  analyzes  the  different  sections  of  the 
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act,  in  J^  and  M,  Nat.  Bank  v.  Dearing^  I  Otto,  29,  and  as  is  alio 
fully  sustained  in  the  eases  to  which  we  have  referred.  The  effect 
of  the  construction  contended  for  would  be  to  render  the  law  iDOi>- 
eratire  and  of  but  little  avail,  as  interest,  in  transactions  of  thia 
kind,  is  usually  paid  in  advance,  as  authorized,  and  cannot  be  upheld 
upon  any  sound  rule  applicable  to  the  interpretation  of  statutes  of 
this  description. 

The  right  of  an  accommodation  indorser,  without  consideration, 
to  the  same  benefit  as  the  makers  would  have  under  the  national 
banking  act,  by  way  of  set-off  or  rebatement  of  the  interest  usuri- 
ously  taken  on  notes  discounted,  is,  I  think,  well  settled.  The  first 
indorser  is  not  a  party  in  the  action.  It  does  not  appear  that  iLe 
makers  have  been  served  with  process;  and  the  recovery  here  ii 
sought  against  the  second  indoraer  alone.  He  is  called  upon 
to  pay  the  entire  demand;  and  upon  principle,  there  appears  to 
be  no  reason  why  he  is  not  entitled  to  the  same  defenses,  ai 
the  maker  may  have.  Section  5198  declares  that  there  shall  be  a 
forfeiture,  without  confining  it  to  the  maker;  and  it  is  a  reasonable 
presumption  that  it  should  be  for  the  benefit  of  any  one  wbo 
might  be  compelled  to  pay  the  obligation.  We  think  it  certiiuW 
applies  to  a  party  who  has  been  sued  upon  the  note  and  agiinat 
whom  alone  a  remedy  is  sought,  by  an  action  to  recover  the 
amount  of  the  same.  That  the  indorser  is  entitled  to  the  benefit  of 
this  provision  is  also  decided  in  several  cases.  In  re  Wild,  11  Blatcht 
243,  Wild  was  the  indorser,  without  consideration,  and  a  mere 
surety  of  the  notes  in  question,  which  were  given  in  renewal  of  prior 
notes  held  by  a  national  bank;  and  it  was  laid  down  by  Woodbuft, 
Circuit  Judge,  that  the  loan  being  made  reserving  a  compensation 
exceeding  seven  per  cent  interest  per  annum,  'Hhe  transaction  in 
question  was  within  the  prohibition  of  the  national  banking  law, 
and  that  the  bank,  eo  instanti  it  made  the  loan,  upon  the  teroif 
exacted,  incurred  the  forfeiture  of  the  entire  interest  which  the  note« 
received,  carried  with  them^  or  which  was  agreed  to  he  paid  thereonJ" 
See,  also,  Nat.  JSx.  Bank  of  Columbus  v.  Munroe^  2  Bond.  C.  C.  170; 
Brown  v.  Second  National  Bank  of  M'ie^  72  Penn.  209;  Cake  v. 
I^lrst  National  Bank  of  Lebanon,  86  Penn.  St.  303. 

The  moment  usurious  interest  is  taken  or  charged,  the  forfeiture  ii 
established ;  and  as  the  cases  hold,  any  party  to  the  transaction  maj 
avail  himself  of  it,  if  payment  is  sought  to  be  enforced  against  him 
Under  the  usury  laws  of  this  State  the  term  ''  borrower  ^  inclodej 
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any  person  who  is  a  party  to  the  original  contract,  or  in  any  way 
liable  to  pay  the  loan.  W?ieelock  v.  Lee^  64  N.  T.  247 ;  BiaaeU  v. 
Jre%^,  65  id.  482;  Livingston  v.  ITarria,  11  Wend.  329;  I\>8t  v. 
Bank  of  mica^  7  Hill,  391.  Applying  the  same  principle,  the  per- 
son by  whom  the  usury  is  paid,  or  his  legal  representative,  may 
well  be  regarded  as  including  the  indorser.  The  right  to  set  off  the 
Qsnry  taken,  o/  to  rebate  the  note  to  that  extent^  in  this  case,  docs 
not  rest  upon  the  same  principle  as  the  statutes  in  regard  to  that 
Bobject,  in  this  State,  but  upon  the  construction  of  the  act  of  con^ 
gress,  which,  as  we  have  seen,  is  held  in  the  reported  cases  cited,  to 
authorize  such  a  defense  by  the  indorser,  when  sued  upon  the  note. 
It  id  enough  that  when  called  upon  to  pay,  such  right  exists,  with- 
out considering  the  question,  which  is  not  now  before  us,  whether 
the  indorser  can  maintain  an  action  to  recover  back  the  interest  paid 
by  the  maker,  before  he  has  paid  the  demand. 

In  the  case  at  bar,  the  entire  line  or  series  of  notes  discounted, 
vbich  are  stated  at  length  in  the  sixth  defense,  constitute  one  con- 
nected and  continuous  ^transaction;  and  under  such  circumstances, 
the  taint  of  usury  affects  the  whole,  and  when  the  bank  sues  to 
recover  upon  the  last  of  a  series  of  renewal  notes,  the  forfeiture  of 
U  s  entiix)  interest  follows  as  a  necessary  result,  and  credit  must  be 
given  for  all  the  interest  which  has  been  paid  from  the  beginning  on 
the  loan.  OoerhoU  v.  National  Bank  of  ML  PUaaant^  supra;  Tut* 
IM  V.  Davis.  20  Johns.  286;  Cake  v.  Iirst  National  Bank  of 
Lebanon^  supra;  Brown  v.  Second  National  Bank  of  Mne^  supra. 

The  defendant  was  clearly  entitled,  upon  the  trial,  to  introduce 
evidence  showing  the  taking  of  usury  upon  the  various  notes 
described  in  the  answers;  and  the  court  erred  in  rejecting  the  various 
offers  made,  relating  to  the  same. 

For  the  errors  referred  to  the  judgment  must  be  reversed  and  a 

new  trial  granted,  with  costs  to  abide  the  event 

AUoononr. 

Jtidgmeni  remrmL 
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Bbskshisb  Woolen  Co.  v.  Jitillabii. 

(75N.  T.  B8B0 

liirtnmMp  ^band  qf  partnen,  far  paarinenhip  pwrpotm,  ntemUi  6i  MMAhiI 

An  obligation  under  seal  executed  by  all  the  members  of  a  ilrm,  in  and  for  iti 
business,  and  for  its  benefit,  binds  the  firm,  although  the  firm  name  if  not 
mentioned,  and  although  it  appears  upon  its  face  to  be  simply  the  obUgstk» 
of  the  partners  contracted  in  their  individual  namesi 

ACTION  in  the  nature  of  a  creditor's  bill     The  opinion  snfir 
ciently  states  the  facts. 

Thomas  H.  Hubbard^  for  appellant.  The  signing  of  the  names  of 
all  the  ^lartners  individually  did  not  constitute  a  signing  of  the  finn 
name.  Para,  on  Part.  178;  Oatea  v.  Orahctm^  12  Wend.  58;  Van 
Deusen  v.  Blum^  18  Pick.  229. 

CharUa  M.  Da  Costa^  for  respondent. 

Rapallo,  J.  The  bond  upon  which  the  banks  found  their  claim 
against  the  copartnerahip  assets  of  the  firm  of  Hoyt,  Spragnes  h  Co. 
is  executed  by  all  the  six  members  of  that  firm,  and  purporta  to  be 
their  joint  obligation,  as  well  as  the  several  obligation  of  each  of 
them.  It  also  purports  to  create  a  joint  obligation  on  the  part  of 
any  two  or  more  of  them.  The  only  aspect  in  which  it  is  necessary 
to  consider  it  on  this  appeal,  is  as  the  joint  obligation  of  all  the  mem- 
bers of  the  firm,  and  the  question  presented  is  whether  it  can  be 
enforced  as  a  copartnership  obligation  against  the  oopartnership 
asset 8,  notwithstanding  that  the  firm  name  is  not  mentioned  therein, 
but  it  appears  on  its  face  to  be  simplj  the  joint  obligation  of  the 
copartners,  contracted  in  their  individual  names,  and  is  under  seal. 

We  are  of  opinion  that  notwithstanding  the  form  of  the  instru- 
ment, if  it  was  executed  in  the  business  of  the  firm  and  for  its  bene- 
fit, it  should  be  regarded  as  a  copartnership  obligation  payable  oat 
of  the  copartnership  funds. 

In  the  present  case  it  is  quite  clear  from  the  proofs  that  the  trans- 
action in  which  the  bond  was  given  was  for  the  benefit  ili  the  firm 
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of  Hoyt,  Spraguee  Ss  Co.,  and   that  all  but  a  fraotion  of  the  sum 

adranoed  by  the  banks  on  the  credit  of  the  bond  was  paid  over  by 

them  to  that  firm,  and  applied  on  acooant  of  its  claims  against  the 

Rivertide  Mills  and  the  City  Woolen  Company.    The  loan  from  the 

banks  to  Chapin  was  negotiated  by  Mr.  Gallap,  one  of  the  firm  of 

Hoyt,  Spragues  Ss  Co.,  in  behalf  of  that  firm,  as  he  testifies.    The 

two  companies  last  named  being  indebted  to  Hoyt,  Spragues  &  Co. 

in  a  million  of  dollars,  for  which  indebtedness  Mr.  Chapin  was  surety, 

Mr.  Gallup  negotiated  the  arrangement  whereby  the  banks  agreed 

to  loan  to  Mr.  Chapin  the  sum  of  |600,000  on  his  notes  for  that 

amount,  secured  by  mortgage  on  his  real  estate  and  the  collateral 

guaranty  of  the  bond  in  question  executed  by  all  the  m<3mbers  of 

the  firm  of  Hoyt,  Spragues  Ss  Co.     All  this  was  done  to  enable 

Chapin  to  reduce  the  debt  for  which  he  was  surety  to  Hoyt,  Spragues 

A  Co.,  and  accordingly  he  gave  that  firm  orders  on  the  several  banks 

for  their  respective  proportions  of  the  loan  of  1600,000,  all  of  which 

sums  were  paid  to  and  receipted  for  by  Hoyt,  Spragues  &  Co.  except 

the  first  six  months  interest  in  advance,  which  was  retained  by  the 

banks,  and  the  sum  of  about  $55,000  of  the  principal  sum  loaned, 

which  Hoyt,  Spragues  Jc  Co.  do  not  appear  to  have  received.     The 

form  of  the  bond  is  peculiar  but  seems  to  have  been  contrived  for 

the  purpose  of  giving  to  the  banks  power  to  enforce  it  against  either 

the  joint  or  separate  estates  of  the  members  of  the  firm  of  Hoyt, 

Spragues  &  Co.  or  any  of  them,  as  might  prove  most  to  the  interest 

of  the  banks.     From  the  nature  of  the  transaction  we  think  it  must 

have  been  the  intention  of  the  parties  that  the  firm  should  be  bound, 

and  that  the  individual  names  of  all  the  partners  were  used  for  the 

reason  that  the  instrument  was  under  seal,  and  that  a  several  as  well 

as  joint  liability  was  desired.     We  can  see  no  objection  to  a  firm 

binding  itself  in  that  form,  where  the  transaction  is  one  for  the 

account  of  the  partnership  and  all  the  partners  unite  in  the  act ; 

while  it  would  be  in  the  highest  degree  inequitable  to  deny  to  the 

creditors  whose  funds  have  under  giich  circumstances  gone  into  and 

increased  the  copartnership  assets,  the  right  of  resorting  to  those 

assets  for  repayment. 

When  funds  or  property  are  obtained  on  the  obligation  of  only  a 
portion  of  the  members  of  a  firm,  the  fact  that  the  property  thus 
obtained  goes  to  the  use  of  the  firm  is  not  of  itself  sufiicient  to  render 
the  firm  liable.  But  where  the  property  is  not  only  obtained  for  and 
applied  to  the  benefit  of  the  firm,  but  is  so  obtained  by  the  joint  act 
Vol.  XXXI  — 62 
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and  upon  the  joint  written  obligation  of  all  its  members,  and  the 
credit  is  given  to  all,  the  transaction  is  in  substance  a  copartnership 
transaction,  though  the  firm  name  is  not  actually  used  in  the  writing 
and  though  the  partners  may  have  superadded  to  their  joint  obliga- 
tion the  several  liability  of  each  of  them.  The  cases  cited  on  the 
part  of  the  appellant  in  support  of  the  proposition  that  the  joint 
obligation  of  all  the  members  of  a  firm  is  not  equivalent  to  an  obli- 
gation of  the  firm  do  not  sustain  that  proposition,  where  the  transac- 
tion is  in  the  business  or  for  the  benefit  of  the  firm.  In  Forsyth  v. 
Woods^  1 1  Wall.  486,  the  reasoning  is  strictly  confined  to  an  obliga- 
tion contracted  by  the  members  outside  of  the  partnership  business 
and  proceeds  wholly  on  the  ground  that  the -firm  property  should  be 
applied  in  the  first  instance  to  the  payment  of  debts  incurred  for 
the  benefit  of  the  partnership,  as  its  property  presumably  consists  of 
what  has  been  obtained  from  its  creditors.  In  Turner  v.  Jaycox^ 
40  N.  Y,  470,  I  do  not  understand,  from  the  note  of  the  reporter, 
anything  more  than  that  the  majority  of  the  court  declined  to  hold 
as  a  general  proposition  that  a  note  signed  by  all  the  members  of  a 
firm  was  the  same  as  one  signed  by  the  firm.  That  nothing  mor& 
was  decided  is  apparent  from  the  judgment,  which  sustained  the  note 
in  that  case  as  a  copartnership  debt.  In  In  re  Weston,  12  Mete.  1, 
the  decision  is  placed  upon  the  ground  that  the  partners  had  signed 
as  sureties  and  there  was  no  evidence  that  it  was  a  partnership  trans- 
action. In  Mc  parte  Stone^  L.  R.  8  Chan.  App.  914,  917,  where  the 
obligation  was  shown  to  have  been  given  for  money  borrowed  for 
partnership  purposes,  it  was  allowed  to  be  proved  against  the  part- 
nership estate  though  signed  and  sealed  by  the  partners  as  individuals 
without  naming  the  firm. 

We  think  it  sufiiciently  appears  in  this  case  that  the  purpose  of 
the  transaction  was  to  raise  money  from  the  banks,  to  be  paid  to  the 
firm  of  Hoyt,  Spragues  &  Co.,  for  which  loans  Chapin  and  his  prop- 
erty were  to  be  pnmarily  liable  to  the  bankft,  and  that  the  bond  now 
in  question  was  given  by  the  mdmbei*s  of  the  firm  to  induce  the 
banks  to  make  the  loan,  so  that  the  firm  might  receive  the  avails  in 
part  payment  of  the  claims  for  which  Chapin  was  liable  to  them  ai 
surety,  and  that  these  circumstances  are  sufficient  to  justify  the 
allowance  of  the  claims  of  the  banks  againct  the  copartnership. 

llie  orders  should  be  affirmed,  with  cost^  out  of  the  fund. 

All  concur. 

Orden  njfit  mmL 
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Cr6N.T.0T4.) 

AM^rd  and  iotitflaeium^  part  exeouUtm  and  U^^ 

An  aoootd  nmBt  be  completely  executed  to  sustain  a  plea  of  accord  and  satisf  ac- 
tion; part  execution  and  tender  of  performance  of  the  residue  is  insufficient. 

MOTION  by  defendant  to  set  aside  an  execution,  and  have  the 
judgment  satisfied  of  record.  The  judgment  was  obtained 
Jane  24, 1876,  for  14,334.08.  On  July  26,  18?6,  pending  a  stay  of 
execQtion,  plaintiff's  attoraey  executed  and  delivered  to  defendant 
a  written  stipulation,  to  accept,  in  settlement,  if  paid  within  a  year, 
t3,000  in  cash,  and  an  assignment  of  certain  patent  rights  and  inter- 
ests of  defendant,  or  |1,000  in  money,  |250  down  and  the  balance 
in  installments,  and  merchandise  in  amounts  stated,  sufficient,  with 
the  cash  payments,  to  reduce  the  judgment  to  |1,000,  and  an  assign- 
ment of  said  patent  interests.  Defendant  paid  the  t250  down,  and 
made  the  other  cash  payments  and  deliveries  of  merchandise  until 
the  judgment  was  reduced  to  less  than  1 1,000,  which  were  received 
by  plauitiff  without  objection.  Defendant  then  tendered  to  plain- 
tiff an  assignment  of  the  patent  interests  as  required,  which  plain- 
tiff declmed  to  accept.     The  motion  was  denied. 

D.  M.  Porter^  for  appellant.  The  contract  of  settlement  was 
valid.  Bigdow  v.  Benedict^  70  N.  T.  202 ;  8.  C,  26  Am.  Rep.  673; 
Story  V.  Salmany  Ct.  of  App.  MS.;  Justice  v.  Zang^  42  N.  Y.  493 ; 
8,  C.J  1  Am.  Rep.  676;  Argus  Co.  v.  May  or ^  66  id.  496.  The 
acceptance  of  part  performance,  pursuant  to  the  proposition,  made 
the  contract  valid.  AUis  v.  Bead^  46  N.  Y.  142;  AUis  v.  Bead^  id. 
143;  JDenty.  North  Am.  S.  8.  Co.y  49  id.  391;  BisseUv.  Balcom, 
89  id,  284 ;  Osbom  v.  Oantz^  60  id.  640 ;  Oaylord  Mnfg.  Co.  v.  AUen^ 
63  id.  616.  On  the  facts  proved  the  judgment  was  fully  paid.  JSaves 
Y.  Emdersofiy  17  Wend.  190;  Davis  v.  Spencer ^  24  N.  Y.  386, 
391,  892;  Hartley  v.  Tatham,  1  Robt.  246;  2  Abb.  Ct.  App.  Dec. 
833.  Upon  part  performance  by  appellant  the  agreement  could  be 
enforced  against  him.  McBhight  y.  Bunlopy  1  Seld.  637;  Garfield 
y.  Parisy  TT.  S.  Sup.  Ct,  17  Alb.  Law  J.  467;  3forton  v.  T^bbett^  16 
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Ad.  <fe  El.  (N.  S.)  434.  The  delivery  of  property,  even  of  the 
smallest  value,  would  be  good  as  an  accord  and  satisfaction.  Sibree 
V.  Tripp,  16  M.  &  W.  23-25,  S5-38;  2  Pars,  on  Cont.  (6th  ed.)  «18, 
619,  n.  z.;  Smith  v.  Brown^  3  Hawks,  680;  Christie  v.  Craige,  20 
Penn.  430;  Grocers*  Bk.  of  N.  Y.\.  Ittch,  1  Thomp.  A  Co.  651; 
68  N.  Y.  623;  Sbtoard  v.  Norton^  66  Barb.  161;  Philips  v.  Berger^ 
2  id.  608 ;  KeUogg  v.  Richards,  14  Wend.  116 ;  Steinman  v.  Magmu^ 
2  Camp.  124;  Legh  v.  ZewiSj  1  East,  390;  Corny n's  Dig.,  '^Accord,'* 
b.  2;  2  Rol.  96;  Boydy.  Hiichcock,  20  Johns.  76-78 ;  Brooks  v.  WhUe, 

2  Mete.  283;  Henderson  v.  Moore,  6  Cranch,  11;  TForiAzn^ton  v.  TfV 
ley,  3  Bing.  (N.  C.)  454;  Goody.  Cheeseman,  2  B.  &  Ad.  328;  Zynn 
V.  Bruce,  2  H.  BL  317;  Zj/th  v.  AuU,  7  Exch.  669 ;  Jones  y.  BuBett,  2 
Litt.  49;  Blinn  v.  Chester,  6  Dey,  369;  Curlewis  v.  Clark,  3  Exch. 
875;  Peyto^s  Case,  5  Rep.  117;  -^Inrfr^w  v.  Boughay^  Dyer,  756; 
TFa^Arin^on  v.  Ingleshy,  5  Johns.  385;  Pars,  on  Cont.  (5th  ed.)  683, 

n.  12;  Musgrove  v.  fftW^,  1  Ball.  216;  Coi<  v.  Houston^  3  Johns. 
Cas.  243;  Payne  y,  Bamet,  2  Marsh,  312. 

J,  W*  Feeler,  for  respondent. 

Andrews,  J.  "Accord,"  says  Sir  Wm.  Blackstonb,  "  is  a  satisftc- 
tion  agreed  upon  between  the  party  injuring  and  the  party  injured, 
which,  when  performed,  is  a  bar  to  all  actions  upon  this  accounu" 

3  BL  Com.  15.  An  accord  executory  without  performance  accepted 
is  no  bar,  and  tender  of  performance  is  insufficient.  Bac.  Abr.,  tit 
Accord  and  Satisfaction,  C.  So,  also,  accord  with  part  execution 
cannot  be  pleaded  in  satisfaction.  The  accord  must  be  completely 
executed  to  sustain  a  plea  of  accord  and  satisfaction.  Bac.  Abr. 
Accord  and  Satisfaction,  A;  Cock  v.  Honeychurch,  T.  Ray.  203; 
Allen  V.  Harris,  1  Ld.  Ray.  122  ;  Lynn  v.  Bruce,  2  H.  Bl.  317.  In 
Pt'i/toe^s  Case,  9  Co.  79,  it  is  said:  "And  every  accord  ought  to  be 
full,  perfect  and  complete,  for  if  divers  things  are  to  be  done  and  per^ 
formed  by  the  accord  the  performance  of  part  is  not  sufficient  but 
all  ought  to  be  performed."  The  rule  that  a  promise  to  do  another 
thing  is  not  a  satisfaction  is  subject  to  the  aualification  that  wters 
the  parties  agree  that  the  new  promise  shall  itself  be  a  satisfactioo 
of  the  prior  debt  or  duty,  and  the  new  agreement  is  based  upon  t 
good  consideration,  and  is  accepted  in  satisfaction,  then  it  operatef 
as  such,  and  bars  the  action.  Evans  v.  Powis,  1  Exch.  601 ;  JB«* 
for  V.  Pope,  6  Strobh.  126;  Para,  on  Cont.  683,  note. 
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An  exception  to  the  general  rale  on  this  subject  has  been  allowed 
in  eases  of  composition  deeds,  or  agreements  between  a  debtor  and 
his  creditors;  and  they  have  been  held,  upon  grounds  peculiar  to  that 
class  of  instruments,  to  bar  an  action  by  a  separate  creditor,  who 
had  mgned  the  composition  to  recover  his  debt,  although  the  com- 
|K>8ition  agreement  was  still  executory.  Oood  v.  Cheeseman^  2 
B.  Ai  Ad.  336;  Bayley  v.  Homan^  3  Bing.  (N.  C.)  915.  The 
doctrine  which  has  sometimes  been  asserted  that  mutual  promises 
which  give  a  right  of  action  may  operate  and  are  good,  as  an 
accord  and  satisfaction  of  a  prior  obligation,  must,  in  this  State, 
be  taken  with  the  qualification  that  the  intent  was  to  accept  the  new 
promise,  as  a  satisfaction  of  the  prior  obligation.  Where  the  per- 
formance of  the  new  promise  was  the  thing  to  be  received  in  satis- 
faction, then,  until  pei-formance,  there  is  not  complete  accord,  and 
the  original  obligation  remains  in  force.  Husedl  v,  JLyUe^  6  Wend. 
890;  DanieU  v.  JSaUenbeok^  19  id.  408;  Mavfley  v.  Mote,  id.  516; 
Brooklyn  Bank  v.  De  Orauw^  23  id.  842;  TiUon  v.  Alcott,  16  Barb. 
598. 

Applying  the  well-settled  principles  governing  the  subject  of 
acc<»^s  to  this  ease,  the  claim  that  the  plaintiff's  judgment  is  satis- 
fied  cannot  be  maintained.  There  is  no  ground  to  infer  that  the 
agreement  of  July  26,  1876,  was  intended  by  the  parties  to  be,  or 
was  accepted  as,  a  substitute  for  or  satisfaction  of  the  plaintiiF's 
judgment.  It  was,  in  effect,  a  proposition  on  the  part  of  the  plain- 
tiff, in  the  alternative,  to  accept  $3,000  in  cash,  if  paid  within  one 
year,  and  the  assignment  of  the  patent  and  avails  of  the  patent 
business,  in  full  of  the  judgment  of  $4,334.08,  or  to  accept  $1,000 
in  cash,  in  installments,  and  the  balance  in  merchandise,  until  the 
judgment  should  be  reduced  to  $1,000,  and  for  that  balance  to  accept 
the  assignment  of  the  patent  interests. 

The  defendant  had  the  election  between  the  alternatives  presented 
by  the  plaintiff.  He  elected  the  latter,  and  paid  the  $1,000,  and 
supplied  the  merchandise,  until  the  debt  was  reduced  to  $1,000,  and 
then  tendered  the  assignment  of  the  patent  interests,  which  the 
plaintiff  refused  to  accept. 

The  judgment  clearly  was  to  remain  in  force  until  the  satisfaction 
under  the  new  agreement  was  complete.  It  is  the  case  of  an  accord 
partly  executed.  So  far  as  the  plaintiff  accepted  performance,  hii 
claim  was  extinguished.  So  far  as  it  was  unexecuted,  the  judgment 
remained  in  full  force;  and  however  indefensible  in  morals  it  may 
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be  for  the  plaintiff  to  refuse  to  abide  by  the  agreement  in  respect  to 
the  patent  interests,  he  was  under  no  legal  obligation  to  accept  the 
assignment  tendered,  and  he  had  the  legal  right  to  enforce  the  judg- 
ment for  the  balance  remaining  unpaid. 

It  is  clear  that  the  right  to  supply  the  merchandise  was  for  the 
benefit  of  the  defendant.  The  plaintiff  gave  him  the  option  to  pay 
13,000  in  cash,  and  assign  the  patent  interests,  or  to  pay  $3,334.08 
m  merchandise  and  assign  the  patent  interests.  The  merchandise 
was  to  be  furnished  on  **  as  favorable  terms  as  would  be  allowed  by 
Hoyt  So  Co.,  or  New  York  rates  for  cash  sales."  It  gave  the  plain- 
tiff no  benefit  beyond  what  he  would  derive  by  any  purchase  in  the 
open  market  of  the  same  kind  of  goods.  It  is  quite  clear  that  the 
defendant  preferred  to  pay  $3,384.08  in  merchandise,  to  paying 
$3,000  in  cash. 

We  think  that  no  distinction  arises  upon  the  oironmstanoes  to  take 
the  case  out  of  the  general  rule,  that  an  nnezeoated  aooord  oannot 
be  treated  as  a  satisfaction.  ' 

The  order  should  be  affirmed. 

All  oonoor. 

OrderaifkmmL 


Dm  Latallbttb  y.  Wxmdt. 

CISN.T.Bie.) 

BMene$  —  to  easplain  receipt  ^intermi  an  damagm. 

An  instrument  in  this  form :    "  Received  of  A  $500  due  on  demand,**  it  opoi  to 

parol  explanation  of  its  consideration,  to  show  that  it  was  intended  m  a  Mn 

receipt 
In  an  action  for  breach  of  a  contract  to  hire  rooms  for  a  certain  time  at  aa 

agreed  price,  interest  must  be  awarded  upon  the  recovery,  as  matter  cl  Isw. 

(See  note,  p.  498.) 

ACTION  of  damages  for  breach  of  a  contract  between  plaintiff 
and  David  M.  Peyser,  defendant's  testator,  by  which  Peyf er 
agreed  to  hire  rooms  in  plain tiff^s  hotel  from  September  1,  1866,  to 
May  1,  1867,  at  sixty-two  dollars  and  fifty  cents  per  week  np  tc 
November  1,  1866,  and  $150  per  week  after  that  time. 
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Defendant's  answer  set  up  a  counter-olaim  on  an  instrument,  of 
which  the  following  is  a  copy: 

"teOCOa  Nbw  York,  November  3,  '66. 

^'Receired  from  D.  M.  Peyser  five  hundred  dollars.    Due  on 

demand. 

"  A.  M.  DE  LA VALLETTE." 

Plamtiff  pleaded  the  statute  of  limitations. 

Peyser  left  plaintiff's  hotel  November  23,  1866.  He  paid  for  the 
rooms  up  to  November  seventh.  PlaintiflPs  evidence  tended  to  show 
that  $500  of  such  payment  was  made  November  3,  1866;  that  no 
other  sum  was  received  by  him  from  Peyser  on  that  date,  and  that 
the  instrument  was  intended  as  a  receipt.  On  December  21,  1866, 
plaintiff  let  the  rooms  to  another  for  $125  per  week. 

Defendant's  counsel  requested  the  court  to  charge  that  the  legal 
effect  of  the  instrument  was  an  acknowledgment  by  the  plaintiff 
that  she  owed  the  testator  |500,  due  to  him  on  demand;  and  that 
parol  evidence  was  not  admissible  to  vary  its  effect.  The  court, 
declined  so  to  charge. 

The  court  charged  that  the  plaintiff  was  entitled  to  recover,  if  at 
all,  $1,841.48  ($150  per  week  for  the  time  the  rooms  were  vacant,  and 
twenty-five  dollars  per  week  —  the  difference  between  what  Peyser 
agreed  to  pay  and  what  plaintiff  let  the  rooms  for  —  from  December 
21,  1866,  to  May  1,  1867),  with  interest  on  the  aggregate  sum  from 
May  first  to  the  time  of  trial.  The  plaintiff  had  judgment  below. 
This  was  modified  by  the  general  term  'x)j  deducting  $868.28,  stated 
to  be  the  amount  of  the  damages  allowed  for  the  time  the  rooms 
were  vacant,  with  the  interest  thereon. 

Further  facts  appear  in  the  opinion. 

Charles  Wehle^  for  appellant.  Interest  on  the  amount  of  the  claim 
could  only  be  allowed  from  the  commencement  of  the  action.  Mc  Ctd- 
lorn  V.  Sewardy  62  N.  Y.  318.  It  was  error  to  allow  any  interest. 
Sedg.  on  Dam.  (6th  ed.)  377-380;  JSblmes  v.  Bankin,  17  Barb.  464; 
Salter  v.  Parkhurat,  2  Daly,  240 ;  Esterly  v.  Coe^  1  Barb.  236;  3  N. 
Y.  602.  The  judge  properly  held  that  the  meaning  of  the  contraol 
was  a  question  of  law.  2  Pars,  on  Con.  266,  492;  JSiigleaton  7. 
Knickerbocker^  6  Barb.  466  *  2  C.  <fe  H.  Notes,  1439 ;  TYsloe  v.  Oraekr 
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1  BlAok£  858.    The  statute  of  limitations  has  no  bearing  npon  the 
dne-bilL    MerrtU  y.  Tbdd,  23  K  Y.  28 ;  8  Pan.  on  Con.  91. 

Edward  M.  Shepardy  for  respondent. 

Haio),  J.     (Omitting  a  formal  matter.) 

There  was  no  error  in  allowing  upon  the  twenty-five  dollars 
a  week  (from  21st  December,  1866,  to  let  May,  1867|  aggregating 
$464.28,  interest  from  May  1,  1867,  to  the  day  of  trial.  At  the  close 
of  the  term  for  which  the  testator  had  hired  the  rooms,  he  washable 
to  the  plaintiff  for  this  sum,  easily  ascertainable  and  certain,  because 
to  be  ascertained  readily  by  mere  computation.  The  amount  received 
by  the  plaintiff  for  the  rooms,  during  this  period,  was  then  fully  known 
to  her.  The  defendant  knew  that  he  was  liable  for  the  $150  a  week 
for  this  period,  less  the  former  amount;  and  this  he  could  have 
learned  by  inquiry  from  her  or  her  tenant. 

It  is  not  a  case,  therefore,  where  the  amount  due  was  unliqaidated 
and  uncertain,  in  the  sense  to  prevent  the  accruing  of  inter ,.4 
thereon.  The  agreement  by  the  testator  was  to  pay  a  fixed  sum.  all 
of  which  was  payable  on  or  before  the  1st  of  May,  1867,  except  '^ 
reduced  by  the  deduction  of  the  sums  received  by  the  plaintiff  ^/r 
the  use  of  the  rooms  during  the  time.  This  balance,  we  thi'^iL  con.e3 
within  the  principle  of  the  ruling  in  Van  Hensselaer  v.  J^vrtU,  2 
Comst.  135,  as  a  sum  for  the  non-payment  of  which,  in  pursuance  of 
his  contraCk%  the  defendant  was,  after  May  1,  1867,  in  default,  aid 
liable  to  indemnify  the  plaintiff  for  such  default,  by  the  payment  of 
interest.  See  Adams  v.  M,  Plain  Bank,  36  N.  Y.  255.  Whether 
the  case  was  one  where  the  jury  might,  in  their  discretion,  allow 
interest,  as  damages  for  the  default  of  the  defendant,  or  one  in  which 
the  plaintiff  was  entitled,  as  matter  of  law,  absolutely  to  interest,  \« 
not,  perhaps,  necessary  to  decide,  as  the  question  was  not  distinctly 
raised.  But  we  are  inclined  to  think  that  the  plaintiff  was  entitled 
absolutely  to  interest  upon  the  sum  due  upon  the  1st  May,  lSd7. 
Da7ia  V.  Pledgery  2  Kern.  40, 

There  could  be  no  recovery  by  the  defendant,  or  set-off  in  nis 
favor,  arising  out  of  the  instrument  put  in  evidence  by  him,  da  <*«i 
November  3,  1866,  for  if  it  is  to  be  regarded  as  a  note  or  due-hill, 
payable  on  demand,  the  statute  of  limitations  had  completely  harred 
it,  at  the  time  of  the  commencement  of  this  action.  Herriek  v. 
Wolvertoii,  41  K  Y.  581,  /S.  C  1  Am.  Rep.  461 ;  Ilowlandx.  JEJmands, 
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24id.«')07;  Mason  v.  Ins,  Co.  18  Wend.  267;  Newman  t.  £$tUiU^ 
19  Pick.  418. 

The  jndge'B  refasal  of  the  ninth  request  to  charge  that  the  defend- 
ant was  entitled  to  recover  its  amount  was  therefore  correct.  It  ie 
inniste^l,  however,  that  the  judge  erred,  in  leaving  to  the  jury  the 
qaestion  whether  this  instrument  was  a  due-bill,  or  a  receipt,  and 
instricting  them  that  their  finding,  upon  this  matter,  would  bear 
verj  strongly  upon  the  issue  submitted  to  them,  upon  conflicting 
evidence,  as  to  what  the  oontrnct  sued  upon  by  the  plaintiff  really  was. 

The  point  is  not  without  difficulty,  but  we  have  come  to  the  con* 
elusion  that  the  judge  was  right  in  holding  this  paper  open  to 
explanation  as  to  its  consideration  and  the  circumstances  under  which 
it  was  given.  It  is  not,  on  its  face,  unequivocal  or  complete,  as  a 
promise  to  pay.  Its  language  is,  "  received  of  D.  M.  Peyser  five 
hundred  dollars  due  on  demand."  It  names  no  payee,  not  even  the 
bearer,  and  would,  in  form,  be  as  much  a  receipt  as  a  note,  and  more  a 
•certificate  of  deposit,  perhaps,  than  either.  But  evidence  was  given, 
without  objection,  from  which  the  jury  might  find,  and  mast  be 
deemed  to  have  found,  that  it  was  made  when  the  testator  paid  the 
plaintiff  the  amount  specified  in  it  already  due  for  board  and  rooms, 
and  hence  was  without  consideration  as  a  due-bill  or  note,  but  really 
ictended  by  the  plaintiff  and  taken  by  the  testator  merely  as  a  receipt, 
or  memorandum  of  money  paid,  on  account. 

The  authorities,  in  my  opinion,  permit  this  explanation,  and  justify 
the  course  of  the  judge.  The  consideration  of  a  promissory  note  is 
open  to  inquiry,  as  between  the  original  parties;  and  under  this 
principle,  upon  the  payment  of  money  due,  the  giving  of  a  note  to 
the  debtor  by  the  creditor,  upon  such  payment,  it  has  been  held,  may 
be  shown  to  have  been  intended  as  a  receipt.  Smith  y.  Rowley y  34 
N.  T.  36Y ;  Slade  v.  Balstedy  7  Cow.  322 ;  JBank  of  Troy  v.  7b;>- 
ping^  9  Wend.  273.  In  the  present  case,  the  proof  showing  that  the 
consideration  of  the  note  (if  a  note)  was  money  paid  to  the  maker 
by  the  payee  as  her  due,  the  result  would  be  the  same  whether  it 
were  called  a  receipt  or  a  note.  In  either  view,  no  cause  of  action 
riould  arise  thereon  to  the  payee,  for  the  precise  amount  secured  to 
be  paid  to  him  appears,  at  the  same  time,  to  have  been  dueyrom  and 
paid  by  him  to  the  maker,  and  hence,  while  the  debt  owing  to  the 
maker  is  paid,  no  consideration  for  the  note  made  by  her  remainK. 
The  other  exceptions  taken  upon  tje  trial  have  been  examined, 
but  do  not  appear  to  have  any  merit,  or  to  require  any  comment. 
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The  resalt  is  that  there  should  be  an  affirmance  of  the  judgment, 
were  it  not  for  an  error  appearing,  in  the  computation  of  ^terest,  in 
the  judgment,  as  modified  by  the  general  term.  The  interest  on  the 
principal  sum  of  $464.28,  from  the  1st  May,  1867,  to  the  day  oi  the 
trial  (the  26th  February,  1877),  seems  to  have  been  computed  in  tht» 
judgment,  as  finally  entered,  so  that  the  total  amount,  as  of  March 
5,  1877,  the  date  of  the  original  judgment,  was  $975.70,  thus  more 
than  doubling  the  principal,  in  less  than  ten  years.  The  judgment 
should  be  so  modified  as  to  reduce  it  to  the  sum  of  $464.28,  and 
interest  thereon  to  the  28th  February,  1877,  making  the  sum  of 
$783.59;  and  as  so  modified  and  entered,  as  of  the  date  of  its  orig« 
inal  entry,  5th  Maroh,  1877,  affirmed,  with  costs  of  this  court. 

All  concur. 

Judgment  accordingly. 


Non  BT  TKB RirosraB. ~On  th«  rabjaet  of  Snterett  on  dunagM,  lee  LmHt t. 
N.  C.  199 ;  8,  (7.,  98  Am.  Rep.  800,  and  note,  814. 

In  WMU  y.  JfUbr,  N.  T.  Ct  App.,  October  14, 1879,  an  action  for  breach  of  warrantjon  ■!•  c( 
aeed,  it  waa  held  that  interest  is  not  allowable  from  the  commencement  of  the  rait  Hie  eouit 
said,  in  substance :  The  law  in  this  State  as  to  tho  allowance  of  interest  in  common-law actioM is 
in  a  very  nnsatisfactory  condition.  The  decisions  upon  the  subject  are  so  contradictory  wot  \n^ 
concOable  that  no  certain  role  for  guidance  in  all  cases  can  be  dednced  from  them.  The  odaaioi  f 
law  rule,  as  expounded  in  England,  allowed  interest  only  upon  mercantile  secnrities.  or  in  Ukm« 
cases  where  there  had  been  an  express  promise  to  pay  interest,  or  where  snch  promise  was  to  be 
implied  from  the  usage  of  Uade.  Mayne  on  Damages  (8d  ed.),  105 ;  Hlfffflns  t.  SOrgal,  9  B.  A 
C.  849;  Oordon  y.  atvan,  19  East.  419 ;  Calton  v.  Broffg,  15  id.  993;  Trotter  y.  QmttabU,  1  B  * 
P.  806;  Carr  v.  Edwardi,  8  Starkie,  189;  Nichai  v.  TkomjMon,  1  Campb.  09;  TYdamuf^, 
Thonuu^  1 H.  Bl.  808.  But  a  more  liberal  rule  has  been  adopted  hero,  and  the  sole  fact  that  a 
demand  has  not  been  liquidated  is  not  a  bar  to  an  absolute  legal  right  to  interesL  The  follow- 
ing cases  cited  show  the  present  and  nncertain  state  of  the  law  upon  the  subject.  Foil  ReaatdMt 
V.  Jew€U.  9  N.  Y.  185 ;  Dana  v.  Fie<Uer,  19  id.  40 ;  McMahon  y.  N.  Y.  <uid  E,  R,  Cb.  90  id.  481; 
AdatM  Y.  Fort  Plaikn  Bank,  86  id.  955;  Mygatt  v.  WUeox^  45  id.  806;  amkih  ▼.  VMt.  60  id.  161; 
McCollum  Y.  Seward,  69  id.  816 ;  Mercer  v.  Toee,  67  id.  66.  The  cases  of  Feeler  y.  HeatK  11  Wead. 
4T9 ;  MeCoUum  y.  Seteard^  tupra  ;  Mercer  v.  Vote,  supra  ;  Barnard  v.  Bartholomew,  99  Pidc9n ; 
Amee  y.  WUeon,  99  Me.  116,  tend  to  show  that  where  an  account  Jor  senrice  rendered  or  Av 
goods  sold  and  delivered  which  has  become  due  and  is  payable  in  money,  although  not  strict^ 
liquidated,  is  presented  to  tho  debtor,  he  is  put  in  default,  and  interest  is  set  running,  and  that 
if  not  demanded  before,  the  commencement  of  the  suit  la  a  snfflcient  demand  to  set  the  iatanst 
running  from  that  date.  But  there  is  no  authority  for  holding  in  a  caae  like  this,  where  the 
claim  sounds  purely  in  damages,  is  unliquidated  and  contested,  arid  the  amount  so 
that  a  demand  cannot  set  the  interest  running,  that  it  can  be  set  running  by  the 
of  an  action.  If  Interest  as  a  legal  right  can  be  allowed  in  this  ease  from  the  coauMnooBeat  of 
the  action,  it  must  be  allowed  in  all  actlona  ex  cotUraOu  and  could  not  be  nfnaed  In 
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indorsee, 

in  an  acUon  upon  a  note  by  a  remote  indorsee,  who  purchased  bona  fide  tot  fuQ 
Tahie  and  without  notice,  against  the  payee  who  indorsed  the  note  in  blank, 
evidence  of  an  agreement  between  the  payee  and  his  immediate  indorsee  that 
the  former  should  not  be  held  liable  on  his  indorsement  is  not  admissible,  and 
the  plaintiff  holds  the  note  unaffected  by  such  agreement* 

ACnON  on  a  promissory  note.    The  facts  appear  in  the  opinion. 
The  plaintiff  had  judgment  below. 

JZ.  JB.  PeebleSy  for  plaintiff. 

W.  M  Day  and  JBtxtchehr  <£  San^  for  defendant,  cited  Wright  y. 
Lathamy  8  Mnrp.  298;  Davis  v.  Morgan^  64  N.  0.  570;  Runyon  v. 
Clarky  4  Jones,  52;  Ba'ucom  v.  Smithy  66  N  C.  537  ;  Orossleg  v.  Bhm, 
18  East,  498;  12  E.  a  L.  Rep.  420 ;  JBarris  v.  BurweU^  66  N.  0.  584. 

DiLLARD,  J.  From  the  case  of  appeal  sent  up  to  this  court  the 
case  ifl  that  defendant  was  payee  in  a  promissory  note  executed  to 
him  by  Edward  Anderson,  payable  at  twelve  months  for  a  large 
sum  of  money  and  secured  by  a  mortgage  on  property,  and  on  the 

•See  Bodnt^y.  YTlXwn  (67  Mo.  16Sk  90  Am.  Rep-  490.  to  wme  effect 
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28d  day  of  January,  1875,  after  its  dishonor,  he  transferred  the  same 
by  a  blank  indorsement  thereon  to  the  Mercantile  Bank  of  Norfolk, 
which  carried  with  it  the  mortgage  as  an  incident,  and  the  bank 
afterwards  transferred  the  same  to  the  present  plaintiff  by  delivery 
for  full  value.  After  receiving  several  payments  on  the  note  and 
realizing  all  the  proceeds  of  the  property  conveyed  in  the  mortgage 
there  still  remained  a  balance  unpaid  on  the  note,  and  for  that  this 
action  was  brought. 

On  the  trial  in  the  court  below  the  plaintiff  tendered  the  issue,  ^'wai 
the  plaintiff  a  bona  fide  purchaser  of  said  note  for  full  value  and 
without  notice  ?  "  Defendant  admitted  the  affirmative  of  that  issae 
and  tendered,  on  his  own  behalf,  the  following  issaes: 

1.  Did  defendant  and  the  bank,  when  the  former  indorsed  the 
note  in  blank,  agree  that  defendaz^t  was  not  to  be  held  responsible 
on  his  indorsement  ? 

2.  Did  any  consideration  pass  from  the  bank  to  defendant  for  Ui 
indorsement  ? 

The  plaintiff  objected  to  said  issues  upon  the  ground  that  aa 
affirmative  response  thereto  could  in  no  way  affect  the  liability  of 
the  defendant  to  the  plaintiff,  who  was  admitted  to  be  a  remote 
indorsee  for  full  value  and  without  notice,  and  his  honor  being  (rf 
opinion  with  the  plaintiff  on  the  objection  refused  to  submit  the 
said  issues  and  thereupon  pronounced  judgment,  upon  said  admis- 
sion of  defendant  and  other  facts  not  denied  in  the  pleadings,  for  the 
plaintiff  for  the  unpaid  balance  of  his  debt,  from  which  judgment 
the  appeal  is  taken. 

The  question  presented  by  the  appeal  for  our  detennination  is, 
does  the  plaintiff,  a  remote  indorsee  of  defendant's  note  put  into 
circulation  past  due,  hold  the  same  subject' to  the  special  agreement 
of  defendant  with  the  Mercantile  Bank,  his  immediate  indorsee,  not 
to  hold  him  responsible  on  his  indorsement,  the  plaintiff  being  a 
purchaser  for  full  value  and  i^ithout  notioe  of  the  alleged  special 
agreement  ? 

We  concur  in  the  opinion  of  his  honor  that  the  plaintiff  held  the 
legal  title  to  the  note  unaffected  by  the  special  agreement  between 
the  defendant  and  the  bank  supposing  such  agreement  to  have  beea 
made. 

A  promissory  note,  by  statute  of  3  and  4  Anne  in  England  and  by 
statute  in  this  State,  is  made  negotiable  as  inland  bills  of  exchange^ 
and  the  legal  title  may  be  passed  by  indorsement  thereon  in  foil  or 
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in  blank,  abeolnte  or  restricted^  in  honor  or  dishonor,  with  incidentf, 
however,  to  the  holder  and  to  the  parties  to  the  note  raised  by  the 
fact  of  its  being  made  before  or  after  its  maturity.  If  acquired 
before  due,  by  the  law  merchant,  the  holder  takes  the  title  clear  of 
&]1  objections;  but  if  after,  he  is  put  on  inquiry  and  is  held  to  take 
subject  to  all  equities  and  legal  defenses  of  the  maker  at  the  date  of 
the  transfer,  or  before  notice  thereof,  against  the  payee,  under  the 
English  law,  but  against  the  payee  and  all  intermediate  holders, 
under  our  Code  as  decided  in  the  case  of  JETarris  v.  JBurtoeUy  66 
N.  C.  684. 

This  liability  of  the  holder  of  overdue  paper  to  equities  and  legal 
exceptions  extends  only  to  those  that  the  maker  has,  as  explained 
above,  but  does  not  apply  as  between  the  holder  and  others  taking 
before  him  by  indorsement,  except  between  the  holder  and  his 
immediate  indorser.  There  is  no  adverse  presumption  from  the 
paper  being  in  dishonor  as  between  successive  indorsers,  as  there  is 
betwcffen  the  holder  and  the  maker.  Each  indorser,  including  the 
payee  down  the  line,  has,  and  passes,  the  legal  title,  and  his  indorse- 
ment  in  legal  import  is  a  contract  with  his  indorsee  and  all  subso* 
qnent  holders  by  indorsement,  that  the  maker  will  pay  the  note,  or 
on  notice  he  will.  Parker  v.  StcUlingSy  Phil.  590;  National  Bank  oj 
Waakington  v.  Texcu,  20  Wall.  89,  Swayne's  opinion. 

Here  the  defendant  put  the  paper  overdue  afloat  with  his  name 
merely  written  on  the  back,  and  that  in  legal  effect  passed  the  title 
to  the  Mercantile  Bank  and  gave  it  the  unqualified  power  of  dis- 
posing of  the  same,-  and  imported  a  promise  to  the  bank,  and  not 
only  to  it  but  to  the  plaintiff,  a  subsequent  indorsee,  that  the  maker 
would  pay  the  note,  and  if  he  did  not,  that  he,  the  defendant,  would. 
2  Parsons  on  Bills,  23.  The  indorsement  being  in  blank  and  the 
contract  implied  by  law  with  his  indorsee  and  subsequent  holders 
giving  such  unqualified  power  as  wc  have  seen,  it  has  been  nmoh 
debated  and  variously  decided  as  to  the  competency  of  the  indorser 
by  parol  proof  to  rebut  the  implication  of  the  law  and  to  annex  a 
qualification  when  none  is  expressed. 

It  is  settled  in  this  State,  however,  that  parol  testimony  may  be 
adduced  under  a  blank  indorsement  to  annex  a  qualification  or  special 
contract  as  between  the  immediate  parties.  Davis  v.  Morgan,  64 
N.  C.  570;  MendenhaU  v.  Davis,  72  id.  150.  But  between  the 
indorser  in  blank  and  remote  parties  without  notice,  the  weight  of 
authority  is  that  parol  proof  is  inadmissible,  and  the  contract  implied 
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by  law  stands  absolate.  2  Pars.  Notes  and  Bills,  28;  J5B0  v.  Sy^  6 
S.  &  R.  303;  1  Dan.  on  Neg.  Inst.  g§  699  and  719. 

In  treating  of  this  subject,  Daniel,  in  his  work  on  Negotiable 
fnHtrumcnts,  says  a  parol  agreement  in  the  indorsement  of  a  note  to 
the  effect  that  the  transfer  should  be  without  recourse  on  the 
inJorser,  cannot  be  interposed  as  a  defense  aj]^ainst  a  sabseqaent 
bona  Jide  holder  without  notice;  nor  would  the  case  be  varied  by 
the  fact  that  the  transfer  was  to  such  a  holder  by  deiiverj,  and  thai 
he  declared  on  the  pnor  indorsement  as  though  made  to  him.  1 
Dan.  Neg.  Inst.,  §  099. 

It  appears  in  the  case  that  the  plaintiff  purchased  the  notes  of  tbe 
Mercantile  Bank,  and  it  is  admitted  by  defendant  it  was  for  full 
value  and  without  notice  of  the  special  agreement  between  him  ani 
the  bank  as  to  his  alleged  non-responsibility;  and  the  defendant 
having  by  this  act  put  it  into  the  power  of  his  immediate  indorsee;  tc 
circulate  the  paper  to  the  plaintiff,  upon  the  faith  of  an  ]»l)soIute 
responsibility  on  his  part  as  imported  by  his  indorsement,  oui^^ht 
not  to  be  allowed,  in  our  opinion,  by  parol  to  vary  the  legal  effect 
of  his  indorsement  as  against  this  plaintiff.  To  this  extent  the 
principle  decided  in  Parker  v.  StaUingSy  aupra^  goes.  There  the 
payee  indorsed  to  his  attorney  for  collection  merely,  but  not  bc 
expressed  in  the  terms  of  the  indorsement,  and  the  attorney  indorsed 
to  a  stranger  for  value  and  without  notice  of  the  special  purpose 
of  the  indorsement,  and  the  indorser  sought  to  escape  liability  to 
the  holder  by  proof  of  the  circumstances  of  the  indorsement,  and 
the  court,  in  the  course  of  their  opinion,  say,  the  payer,  "  who  puts 
a  note  in  circulation  ought  no  more  to  be  protected  from  the  claim 
of  a  subsequent  bona  fide  purchaser  for  value,  than  would  be  the 
indorser  of  a  bill  of  exchange  not  yet  due  as  against  an  innocent 
holder  for  value."  And  they  further  say,  promissory  notes  overdue 
being  by  law  assignable,  ''  the  unchecked  circulation  of  them  mast 
be  upheld  by  the  same  principles  as  are  applied  to  bills  of  exchange." 

It  seems  to  us,  therefore,  that  the  defendant  having  indorsed  tbe 
note  in  blank,  and  thereby  put  it  into  the  power  of  his  indorsee  to 
impose  on  the  plaintiff  by  relying  on  the  legal  import  of  the  indorse- 
ment, ought  not  to  be  allowed  as  against  the  plaintiff,  a  purchaser 
for  value  and  without  notice,  to  make  proof  of  the  alleged  special 
agreement,  and  in  that  aspect  of  the  case  it  was  immaterial  to  bare 
any  response  by  the  jury  to  tbe  issues  tendered  by  the  defendant. 

No  erroi.  Affirmed. 
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Whitjlkeb  v.  Smith. 

(91  N.  C.  S40.) 
CkmiUkUiondl law — laborer^iUen — (nerseernci  ** laborer.*' 

A  fann  oveneer  is  not  a  "laborer  "  within  the  constitutional  provision  giving 
to  mechanics  and  laborers  a  lien  on  the  subject  of  their  labor  for  their 
compensation. 

ACTION  for  serviceB  and  to  enforce  a  laborer's  lien.  The  opinion 
states  the  facts.  The  plaintiff  had  judgment  for  the  sum 
claimed  for  services,  but  it  was  held  that  he  had  no  lien  on  the 
crops,  etc.,  of  defendant  to  secure  payment  of  the  judgment. 

J.  JZ  FUmming^  for  plaintiff. 

Tho$.  N.  JSUl^  for  defendant. 

AsBX,  J.  This  was  an  action  to  recover  of  the  defendant  services 
rendered  by  the  plaintiff  as  overseer  during  the  year  1877,  and  to 
enforce  what  is  claimed  to  be  a  laborer's  lien  upon  the  crops,  stock, 
fanning  utensils,  and  plantation  of  the  defendant.  A  document  was 
fced  with  the  clerk  of  the  Superior  Court  of  Halifax  county,  purport- 
ing to  be  a  notice  of  lien,  which  is  as  follows: 

**Know  all  men  by  these  presents  that  I,  Jesse  E.  Whitaker,  of  the 
county  of  Halifax  and  State  of  North  Carolina,  commenced  work  by 
verbal  contract  with  James  N.  Smith,  on  the  first  day  of  January, 
1877,  as  ovei-seer  and  farm  superintendent  at  the  rate  of  five  hundred 
dollars  per  year,  and  worked  as  per  contract  until  the  first  day  of 
January,  1878;  that  said  Smith  is  indebted  to  me  for  said  services  in 
the  sum  of  five  hundred  dollars,  no  part  or  portion  thereof  has  been 
paid.  I  file  this  as  ray  lien  against  the  crops  raised,  and  the  stock, 
farming  utensils  used  on  the  river  farm  of  the  said  Smith,  and  against 
the  lands  of  said  Smith,  that  is  to  say,  his  river  plantation  whereon 
I  performed  said  services  the  said  year  1877.  Witness  my  hand  and 
iealy  this  5th  of  January,  1878. 

(Signed)  «  J.  E.  Whittakeb.     [Seal.]  " 

llie  facts  of  the  case  were  submitted  to  the  court  as  upon  a  case 
■greed,  and  among  other  things  it  was  submitted  that  ^  if  the  court 
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shall  be  of  opinion  either  that  the  plaintiff  has  no  lien  on  mid  land 
or  crops,  or  having  had  one,  lost  it  by  failing  to  comply  with  the 
Btatate,  it  will  so  declare."  The  conrt  held  that  the  plaintiff  had  no 
lien  npon  the  crops  and  other  property  of  the  defendant,  from  which 
judgment  the  plaintiff  appealed  to  this  court. 

And  the  only  question  presented  by  the  appeal  is  whether  an  ot<^ 
seer  is  entitled  to  a  laborer's  lien  for  his  wages  apon  the  crops,  stock, 
etc.,  of  his  employer,  and  also  upon  the  plantation  over  which  he  had 
saperintendence. 

In  article  14,  section  4  of  the  Constitiition,  it  is  provided  that  the 
general  assembly  shall  provide  by  proper  legislation  for  giving  to 
mechanics  and  laborers  an  adequate  lien  on  the  subject-matter  of 
their  labor ;  and  in  pursuance  of  the  injunction  of  the  Constitutioii, 
the  legislature  passed  the  act  of  1868-'69,  chapter  117,  entitled  ""An 
act  to  create  a  mechanics  and  laborers'  lien  "  and  as  amendatory  of 
the  same  the  act  of  1870,  chapter  206,  entitled  ^*  An  act  for  the  pro- 
tection of  mechanics  and  other  laborers,  materials,**  eta 

A  very  large  proportion  of  the  laboring  population  of  the  State 
had  just  recently  been  released  from  thralldom  and  thrown  upon  their 
own  resources,  perfectly  ignorant  of  the  common  business  transac- 
tions of  social  life,  and  this  provision  of  the  Constitution  and  the 
acts  passed  to  carry  it  into  effect,  were  intended  to  give  protection  to 
that  class  of  persons  who  were  totally  dependent  upon  their  manail 
toil  for  subsistence.  The  law  was  designed  exclusively  for  mechan- 
ics and  laborers. 

Who  then  was  a  laborer  in  the  meaning  of  these  acts  and  the 
Constitution  ? 

Words  in  a  Constitution  or  statute  which  have  a  technical  meaning 
are  supposed  to  be  used  in  that  sense ;  but  if  not,  then  in  their  ordi- 
nary sense  or  common  acceptation.  Worcester  defines  a  laborer  to 
be  one  who  labors,  one  regularly  employed  at  some  hard  work  ;  and 
Webster's  definition  is,  one  who  labors  in  a  toilsome  occupation,  one 
who  does  work  that  requires  little  skill,  as  distinguished  from  an 
artisan.  In  a  Georgia  case,  Adams  v.  Goodrich^  55  Oa.  335,  a  lahorer 
was  held  to  be  one  who  performs  manual  labor.  In  Pennsylvania  an 
action  was  tried  involving  the  construction  of  a  statute  of  that  State 
to  prevent  the  wages  of  laborers  from  being  liable  to  attachment  in 
the  hands  of  their  employers ;  and  the  court  decided  that  the  word 
"  laborer  **  used  in  the  statute  meant  manual  laborer  by  piofemoa 
and  occupation,     ffeebner  v.    Chave^  5  Penn«  St.   117.     And  ia 
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another  Pennsylvania  case  the  questioQ  arose  whether  an  engineer  on 
a  railroad  was  a  laborer  within  the  meaning  of  a  statnte  of  that  State 
which  gave  a  lien  to  contractors,  laborers,  and  workmen  upon  rail- 
roads and  other  works  and  property  of  public  corporations  ;  and  the 
court  hold  that  he  was  not  within  the  purview  of  tho  act ;  that 
a  laborer  was  one  who  toils,  who  is  dependent  upon  his  numual 
labor  for  his  subsistence.  Penn.  M,  M,  Co,  v.  JLeuffery  84  Penn.  St» 
168 ;  8.  C,  24  Am.  Rep.  189.  In  the  common  use  of  the  word,  we 
mean  one  who  toils,  one  who  labors  with  his  hands.  But  an  over- 
seer is  an  agent,  a  superintendent,  a  sort  of  '^  dUer  egOn^^  His  busi- 
ness is  not  to  labor  but  to  oversee  those  who  do  work  in  subjection 
lO  his  authority.  He  might  in  special  cases  unite  both  capacities, 
and  be  both  laborer  and  overseer  ;  but  in  this  case  he  was  only  over- 
seer. He  so  describes  himself  in  his  pretended  notice  of  lien,  and  it 
is  expressly  stated  in  the  case  as  made  up  for  this  court,  that  he  did 
not  perform  any  labor  except  to  supervise  and  superintend  the  farm 
and  laborers.  Such  a  person  does  not  come  within  the  meaning  of 
the  Constitution  or  acts  of  the  legislature  giving  protection  to 
laborers. 
There  is  no  error.    Let  this  be  certified,  eta 

M^o  eiTor* 

Affinmi. 
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Cmrimt — UmUaUoi^  qf  UabHiiy'^protimon  far  a4fu8tmerU  qf  dadm  for  damage 

IL  stipulation  in  a  bill  of  lading  given  by  a  common  carrier,  that  in  case  any 
daim  for  damage  should  arise  for  the  loss  of  articles  mentioned  in  the  receipt, 
while  in  trarmt  or  before  delivery,  the  extent  of  such  damage  or  loss  shall  be 
adjusted  before  removal  from  the  station,  and  claim  therefor  made  in  thirty 
days  to  a  "  trace  agent  *'  of  the  carrier,  is  an  unreasonable  provision  which 
the  courts  will  not  uphold.    (See  note,  p.  609.) 

ACTION  of  damages  for  injury  in  transit  to  cotton,  which  defend- 
ant as  a  common  carrier  had  contracted  to  carry.    The  defendant 
relied  on  a  special  contract  appended  to  the  bill  of  lading,  wherein 
it  was  stipulated  ^*  that  in  case  any  claim  should  arise  ^om  any  dam- 
age or  loss  of  articles  mentioned  in  this  receipt  while  in  transitUj  or 
Vol.  XXXI  — 64 


506  NORTH  CAROLINA, 

Capehart  v.  Seaboard  and  Roanoke  Railroad  Company. 

before  delivery,  tbe  extent  of  snch  damage  or  loss  shall  be  adjusted 
in  the  presence  of  an  officer  of  the  line  before  the  same  be  removed 
from  the  station,  and  such  claim  must  be  sent  within  thirty  days 
after  the  damage  or  loss  occurred,  to  James  McCarrick,  trace  agent, 
Portsmouth,  Virginia,  who  has  authority  to  settle  such  claims."  Tbe 
opinion  states  other  facts.     Defendant  had  judgment  below. 

W:W.diB.B.  Peebles,  for  plaintiff. 

D.  A.  Barnes,  S.  J.  Wright  and  QiUiam  df  GixtUng^  for  defendant, 
cited  Capehart  v.  R.  R.  Co.,  78  N,  C.  294;  Bailey  v.  P^ol,  IS  Ire, 
404;  State  v.  Revels,  Busb.  200. 

AsHB,  J.  The  only  question  presented  for  our  consideration  in 
this  case  is,  did  the  court  below  render  the  proper  judgment  u|>od 
the  finding  of  the  jury  ?  We  think  it  did  not,  and  that  the  judgment 
should  have  been  in  favor  of  the  plaintiff. 

The  jury  found  by  their  verdict  the  facts  that  the  cotton  when 
delivered  to  the  defendant  was  in  good  order;  that  when  delivereii 
to  the  plaintiff's  consignee  it  was  wet,  muddy  and  damaged;  that  it 
was  damaged  while  in  the  possession  of  the  defendant  by  its  negli- 
gence or  that  of  its  agents  or  servants;  that  the  damage  to  the  cot- 
ton was  not  contributed  to  in  any  part  by  the  negligence  of  tbe 
plaintiff;  that  the  amount  of  damage  to  the  cotton  was  $1,225. 

Upon  the  finding  of  these  facts  the  plaintiff  was  clearly  entitled 
to  a  verdict  for  the  amount  of  the  damages  ascertained  by  tbe  jarr. 
The  defendant  was  a  common  carrier  and  liable  for  all  damages  of 
goods  intrusted  to  it  for  transportation,  during  the  carriage,  from 
whatsoever  cause,  except  from  the  act  of  God  or  the  public  enemv. 
It  was  an  insurer  and  was  liable  without  any  negligence  on  its  part 

But  the  jury  also  found  that  there  was  a  special  contract,  and  the 
defendant  insisted,  and  so  the  court  held,  that  as  the  plaintiff  diJ 
not  comply  with  the  conditions  of  the  contract,  it  was  exonerated 
from  all  liability  for  the  damages  resulting  from  its  negligence.  The 
right  of  a  common  carrier  to  limit  or  diminish  his  general  liability  by 
a  special  contract,  has  given  rise  to  as  much  if  not  more  discassios 
and  contrariety  of  opinion,  than  any  other  question  of  law.  M«^ 
of  the  more  recent  cases  hold  that  common  carriers  may  rest:i<i 
their  general,  liability  by  notice  brought  home  to  the  knowledge  of 
the  owner  of  the  goods,  before  or  at  the  time  of  the  deliveiy  to  ibe 
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Mrrier,  if  araented  to  by  the  owner.  2  Red.  on  Railw.  100.  And 
it  has  been  held  that  the  receipt  of  the  bill  of  lading  by  the  shipper 
or  his  agent  with  restrictive  stipulations  annexed,  is  presumptive 
evidence  of  assent,  though  on  this  there  has  been  a  diversity  of 
opinion,  as  U]>on  every  other  branch  of  this  subject;  some  of  the 
courts  going  so  far  as  to  hold  that  a  bill  of  lading,  with  the  receipt 
ill  large  letters  and  the  stipulations  in  small  print,  is  an  insufficient 
notice.  However  this  may  be,  it  is  certainly  a  mode  of  giving  notice 
that  is  not  to  be  commended. 

The  jury  have  found  that  there  was  a  special  contract,  and  the 
inquiry  is,  what  effect  has  that  upon  the  general  liability  of  the 
defendant  as  a  common  carrier?    Has  the  plaintiff*  lost  his  right  of 
action  against  the  defendant  by  reason  of  his  having  failed  to  have 
the  extent  of  the  damage   adjusted  in  presence  of  an  officer  of  the 
line  before  the  removal  of  the  cotton,  and  not  presenting  his  claim 
for  damages  within  thirty  days  as  prescribed  in  the  "stipulations?" 
The  leading  case  on  this  subject  is  New  Jersey  Nav,  Co,  v.  Merchants 
Bankf  6  How.  344,  which  Mr.  Redfield,  in  his  valuable  work  on  the 
Law  of  Railways  speaks  of,  as  giving  a  fair  exposition  of  the  Ameri- 
can law  upon  the  subject.     In  that  case,  Mr.  Justice  Nelson  said : 
"The  special  agreement  in  this  case,  under  which  the  goods  were 
•hipped,  provided  that  they  should  be  conveyed  at  the  risk  of  Harn- 
deUy  and  that  the  respondents  were  not  to  be  responsible  to  him  or 
his  employees  in  any  event  for  loss  or  damages.     The  language  is 
general  and  broad,  and  might  very  well  comprehend  every  descrip- 
tion  of  risk  incident  to  the  shipping.     But  we  think  it  would  be 
going  further  than  the  intent  of  the  parties  upon  any  fair  and  reason- 
able construction  of  the  agreement,  were  we  to  regard  it  as  stipu- 
lating for  willful  misconduct,  gross  negligence  or  want  of  ordinary 
care.     *     ♦     *     Although  he  was  allowed  to  exempt  himself  from 
losses  arising  out  of  events  and  accidents,  against  which  he  was  a 
sort  of  insurer,  yet  as  he  had  undertaken  to  carry  the  goods  from 
one  place  to  another,  he  was  deemed   to  have  incurred  the  same 
degree  of  responsibility  as  that  which  attaches  to  a  private  person 
engaged  casually  in  the  like  occupation,  and  was  therfiore  ^i'»und 
to  use  ordinary  care  in  the  custody  of  the  goods  arid  their  delivery. " 
To  the  same  effect  is  the  case  of  Barik  of  Kentucky  v.  Adcuns 
Etopress  Co.^  93  U.  S.  174,  which  was  a  case  where  the  bill  of  lading 
jad  stipalations  or  conditions  attached  restricting  the  liability  of  the 
company,  among  which  was  one  "  that  the  company  would  not  be 
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liable  for  any  such  loss,  unless  the  claim  therefor  should  be  made  lo 
writing  at  this  office  within  thirty  days  from  the  date,  in  a  statement 
to  which  this  receipt  shall  be  annexed."  The  court  there  held  that 
an  exception  in  its  bill  of  lading  that  the  express  company  is  not  to  be 
liable  in  any  manner  or  to  any  extent  for  any  loss,  damage  or  deten- 
tion of  its  contents,  or  of>any  portion  thereof,  occasioned  by  fire,d()e8 
not  excuse  the  company  from  liability  for  the  loss  of  such  package 
by  fire,  if  caused  by  the  negligence  of  a  railroad  company,  to  which 
the  former  had  confided  a  part  of  the  duty  it  had  assumed.  Pablio 
policy  demands  that  the  right  of  the  owner  to  absolute  secoritj 
against  the  negligence  of  the  carrier  and  all  persons  engaged  in  per- 
forming his  duty,  shall  not  be  taken  away  by  any  reservation  in  his 
receipt,  or  by  any  arrangement  between  them  and  the  performing 
company. 

In  Wj/ld  V.  IHfik/ord,  8  M.  &  W.  443,  the  Court  of  Exchequer 
decided  that  the  carrier,  notwithstanding  his  notice,  was  bound  to 
use  ordinary  care.  In  JBodenham  v.  JBennettj  4  Price,  31,  followed 
and  approved  by  Birkett  v.  WUlariy  2  B.  &  Aid.  356,  it  was  decided 
that  notices  restricting  the  liability  of  a  common  carrier  were  only 
intended  to  exempt  carriers  from  extraordinary  events,  and  wen  cot 
meant  to  exempt  from  due  ordinary  care. 

We  might  cite  a  number  of  cases  in  the  courts  of  different  Stalei 
of  this  country,  establishing  the  principle  that  a  common  carrier  can- 
not by  special  notice  or  contract  exempt  himself  from  the  exercise  of 
ordinary  care  and  prudence  in  the  carriage  of  goods.  In  addition  to 
those  already  cited,  we  refer  to  the  oases  of  Camden  and  Amhoy  R^ 
B.  Co.  V.  Baldauff,  16  Penn.  St.  Rep.  67 ;  Dorr  v.  Steam  Nan.  Co^ 
4  Sandf.  136 ;  Paa^aons  v.  Monteath^  13  Barb.  353  ;  Bingham  -v.  Rog- 
ers, 6  W.  &  S.  495;  Jones  v.  Voorheea,  10  Ohio,  145 ;  School  Dittrid 
V.  R.  B.  Co,^  102  Mass.  552 ;  Story  on  Bailments,  g  571. 

But  we  are  not  without  authorities  in  our  own  State  maintuaiog 
the  same  doctrine:  This  court  held  in  the  case  of  Smith  v.  Ni  C  B- 
B.  Co.y  64  N.  C  235,  '^  that  although  a  common  carrier  cannot  bj  a 
general  notice  to  such  effect  free  itself  from  all  liability  for  property 
by  it  transported,  yet  by  notice  brought  to  the  knowledge  of  ii>« 
owner  it  may  reasonably  qualify  its  liability  as  common  carrier,  and 
in  such  case  it  will  remain  liable  for  want  of  ordinary  care,  i.  e.,  neg 
Ugence."  And  to  the  same  effect  is  the  case  of  Glenn  v.  K  IL 
Co.,  63  N.  C.  510. 

From  the  examination  of  the  authorities  on  this  sabjeot,  we 
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dude  that  a  common  earner  cannot  by  special  notice  brought  home 
to  the  knowledge  of  the  owner  of  goods,  much  less  by  general  nctico, 
oor  by  contract  even,  exonerate  himself  from  the  duty  to  exercise 
ordinary  care  and  prudence  in  the  transportation  of  goods;  and  we 
deduce  from  the  principles  enunciated  by  them,  the  following 
Iiropoeitions : 

1.  That  a  common  carrier  being  an  insurer  against  all  losses  and 
damages,  except  those  occurring  from  the  act  of  God  or  the  public 
enemy,  may  by  special  notice  brought  to  the  knowledge  of  the  owner 
of  goods  delivered  for  transportation,  or  by  contract,  restrict  his  lia- 
bility as  an  insurer,  where  there  is  no  negligence  on  his  part. 

2.  That  he  cannot  by  contract  even  limit  his  responsibility  for  loss 
or  damage  resulting  from  his  want  of  the  due  exercise  of  ordinary 
care. 

And  now  that  railways  have  become  so  numerous,  and  as  carriers 
have  absorbed  so  much  of  that  class  of  business  which  is  so  import- 
ant to  our  increasing  commerce  and  the  more  frequent  intercourse  of 
our  people,  to  hold  a  different  doctrine  would  lead  to  the  abolition  of 
those  safeguards  of  life  and  property,  which  public  policy  demands 
shall  be  preserved  and  protected. 

**  The  jury  having  found  that  there  was  negligence  on  the  part  of 
defendant,  we  must  take  that  as  a  fact,  and  adhering  to  the  princi- 
ples established  in  the  cases  cited,  we  are  of  the  opinion  that  the 
defendant's  liability  for  damages  is  not  diminished  or  affected  in  any 
way  by  the  notice  or  contract  annexed  to  the  bill  of  lading,  not  even 
by  the  stipulation  that  the  damages  must  be  adjusted  before  the 
removal  of  the  goods  from  the  station  and  the  presentation  of  the 
claim  for  payment  within  thirty  days ;  for  the  stipulation  must  be 
reasonable;  and  we  do  not  think  it  is  reasonable  to  require  the  con- 
signees of  a  car  load  of  cotton  to  cut  into  the  bales  before  they  are 
received  to  ascertain  whether  they  have  been  seriously  damaged. 
'A  contract  restricting  the  responsibility  of  the  carrier  must  be  rea- 
fionable  in  itself,  and  -not  calculated  to  ensnare  or  defraud  the  otiier 
party.  A  contract  requiring  notice  of  losses  in  thirty  days  is  not 
reasonable.'  Adams  Express  Co.  v.  Reagariy  29  Ind.  21;  So,  JSb. 
Co.  V.  CaperUm^  44  Ala.  101;  S.  C,  4  Am.  Rep.  118;  Place  t.  Union 
Ec  Co.,  2  Hilt.  19.*' 


Jfmm  WW  THB  RnoBTHL—  Oonbrai  Me  aouthtm  Bxprut  Oo.  «.  J^mnkwt  ^M  MIm.  666),  S8 
km,  Bcp.  S66.  In  A4ami  JBagtrtu  Oo.  ▼.  Rtogan,  S9  Ind.  21,  U  waa  held  that  a  condlUoa 
4fait  the  curler  should  not  he  Uahle  for  any  Iom,  nnlcBi*  a  claim  waa  presented  within  thirty 
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dayi  after  Bhipment,  was  Toid.  The  stupment  was  to  Sa?aniiah,  Qeorgia,  dnring  the  ««; 
when  transportation  was  much  mtermpted.  The  court  said:  **■  The  conditions  most  be  ressoo. 
able  in  themselvee,  and  not  each  a?  will  operate  as  a  snare  and  a  frand  npon  the  pnblic**  *'  h 
the  case  ander  consideration .  the  company,  in  a  shipment  of  a  paclca^  aent  from  Oajrton.  in  lai' 
State,  to  Savannah,  Georgia,  at  a  time  when  the  country  was  in  an  nnsettlad  condition.  ocei«ioii- 
ing  great  delays  in  shipment!*,  and  in  the  transmission  of  the  mails,  attempt  to  incorporats  ifito 
their  contract  a  condition  precedent,  that  they  will  not  answer  for  any  loss  or  damage,  anlest  the 
claim  therefor  shall  be  presented  to  them,  at  their  office  at  ihe  former  place,  within  thirty  ds|« 
after  the  date  of  the  receipt;  thus  placing  it  in  their  power,  by  a  delay  which  perhaps  ante 
the  circumstances,  would  not  hayo  been  unreasonable,  to  prevent  any  claim  for  loas  or  dsmiipB, 
however  gross  might  have  been  their  negligence.  Wc  think  the  stipulation  in  qaestioo  vtrfd  ss 
being  against  public  policy." 

In  U.  S  Baeprm*  Oo.  v.  HarrU^  61  Ind.  1S7.  there  waa  a  condition  that  any  dalm  mast  be  pv»> 
sented  within  thirty  days  from  the  date  of  the  receipt,  at  the  office  of  shipment.  The  shipoMat 
was  at  Pittsburgh.  Penn.,  for  Jonesboro,  Ind.  The  oonrt  say :  ^*  We  know  of  no  reason  why  tkli 
stipulation  is  not  binding  and  valid  between  the  parties."  **  It  seems  to  us  *  *  *  re»> 
sonable."  They  lay  atress  on  the  fact  that  the  transportation  would  ordinarily  be  eompletod  la 
a  day  or  two,  and  cite  SouUum  Bxprtm  Oo.  v.  OaldweU^  and  Wdr  v.  Etprtu  Cb.,  Ii0«.  Thty 
distinguish  Adami  Baepreaa  Oo.  v.  Reagan  on  the  ground  of  tbe  pecnliar  drcBmstaaMS  of 
that  case. 

In  Souifum  fSxprt9B  Oo.  v.  Caperion^  44  Ala.  101  \8.  C,  4  Am.  Rep.  118»  the  condition  wssthst 
the  claim  should  be  made,  at  defendant's  receiving  office,  in  writing,  within  thirty  days  fkoa 
the  date  of  the  receipt,  with  the  receipt  annexed.  The  transportation  was  to  be  from  Sterensoa 
to  Huntsvllle,  AU.  On  this  point  the  court  simply  said:  **He  cannot  be  allowed  to  makes 
statute  of  limitations  so  short  as  to  be  capable  of  becoming  a  moans  of  fiand.  "niirty  daji 
might  elapse  before  the  consignee  became  aware  that  anything  had  been  consigned  to  htB. 
especially  if  he  was  absent  from  home.  It  was  the  duty  of  the  defendant  to  deliver  Uiis  paekacs 
to  Mr.  Cruse,  and  It  is  more  than  unreasonable  to  allow  it  to  appropriate  the  property  of  aaotlier 
by  a  failure  to  perform  a  duty,  and  that,  too,  under  the  protection  of  a  writing  signed  only  ky 
its  agent,  the  assent  to  which  by  the  other  party  la  only  proven  by  hia  acceptance  of  the  paper.'* 
The  court  queried  whether  the  paper  constituted  a  special  oontracL 

In  WHr  V.  Expreu  Co.^  5  Phila.  855,  the  condition  was  that  dalm  must  be  made  within  tUrty 
days  after  the  time  when  the  property  bad  or  ought  to  have  been  delivered.  The  panlenlsr 
facts  are  not  disclosed.  The  court  say:  '^Thls  Is  a  very  reasonable  and  proper  provisloa  to 
enable  the  defendants,  while  the  matter  Is  still  fresh,  to  institute  proper  inquiries,  and  fnraiik 
themselves  with  evidence  on  the  subject.  The  defendants  do  a  large  buainesa.  and  to  sUov 
suits  to  be  bronght  against  them,  without  such  notice,  at  any  length  of  time,  would  be  to  sd^ 
render  them  bound  hand  and  foot  to  almost  every  claim  that  might  be  made.  It  would  be  next 
to  impossible,  when  a  thousand  packages,  large  and  amall,  are  forwarded  by  them  daily,  t>  ooeV' 
tain  anything  about  the  loss  of  one  of  them  at  a  diatance  of  six  months  or  a  year.** 

In  Bxpres*  Oo.  v.  CaldweU^  21  Wall.  264.  a  condition  that  the  claim  must  be  made  within  ninscy 
days  from  duUvery  to  the  company,  was  held  reasonable  where  the  time  required  for  the 
transportation  Is  not  long,  as  in  that  case  a  single  day.  The  court  said :  *'  Policies  of  Are  Insor- 
ancc.  It  Is  well  known,  usnally  contain  stipulations  that  the  insured  absll  give  notice  of  a  Km, 
and  fuml»h  proofs  thereof  within  a  brief  period  after  the  fire,  and  it  Is  undonbted  that  if  sock 
notice  and  proofs  have  not  been  given  in  the  time  designated,  or  have  not  been  waived,  tks 
Insurers  are  not  liable.  Such  conditions  have  always  been  considered  reasonable,  becsase  tbcy 
give  the  Insnrcrs  an  opportunity  of  Inqurlng  Into  the  circumstsnces  and  amount  of  thohssa,at 
a  time  when  inquiry  may  be  of  service.  And  still  more,  conditions  in  policlea  of  Are  laoaraaes 
that  no  action  t>ha11  be  bronght  for  the  recovery  of  a  loss  unless  it  shall  be  eommenced  within  • 
specified  time.  lei«s  than  the  statutory  period  of  limitations,  are  enforced,  aa  not  against  aty  *«^i 
policy.    RiddUtibargT  v.  Hartford  In*.  Oo.,  7  Wall.  886. 

''  Telegraph  companies,  though  not  common  carriers,  are  engaged  in  a  bnaineea  Jiat  Is  !■  iH 
nature  almost  if  not  (^uite  as  Impoctant  to  the  public  aa  that  of  carriers.  Like  oommoo  csnlen 
they  cannot  cuniract  with  the'..-  employers  for  exemption  from  liability  for  the  eooseqnenoes  of 
their  own  negligence.  But  they  may  by  such  eontiacta,  or  by  their  rales  aad  ragnlsileas 
brought  to  the  knowledge  of  the.r  emplovers,  limit  the  measure  of  their  reopooslhiUtytoo 
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RMoiuible  extent.    Whether  their  roles  are  reasonable  or  nnreaaonable  mast  be  determined 
with  reference  to  public  policy,  precisely  as  in  the  case  of  a  carrier.    And  In  Wotf"^,  We$Um 
VrJkm.  Tdegngih  Oompany^  62  Penn.  St.  88 ;  S.  C,  1  Am.  Rop.  887,  a  case  where  one  of  the  con- 
ditfens  of  a  telegraph  company,  printed  in  their  blank  forms,  was  that  the  company  would  not 
be  liable  for  damaf^  in  any  case  where  the  claim  was  not  presented  in  writing  within  sixty 
diyf  after  sending  the  roetisago,  it  was  mled  that  the  condition  was  binding  on  an  employee  of 
Ihe  company  who  seiit  his  message  on  the  printed  form.    The  condition  printed  in  the  form 
wtt  considered  a  reasonable  one,  and  it  was  held  that  the  employee  mast  make  claim  according 
to  the  condition,  before  he  could  maintain  an  action.    Exactly  the  same  doctrine  was  ai^serted  In 
Tomg  ▼.  Wtttem  Union  Tslegnph  Oompanyy  84  N.  Y.  Superior,  890. 
"In  LtwU  T.  Ortal  We$Um  Railway  Co.^  5  H.  A  N.  867.  which  was  an  action  against  the  com- 
pany as  common  caniers,  the  court  sostalned,  as  reasonable,  stipulations  in  a  bill  of  lading  that 
'BO  daim  for  deficiency,  damage  or  detention  would  be  allowed  unless  made  within  three  days 
tftcr  the  delivery  of  the  goods,  nor  for  loss  unless  made  within  seven  days  from  the  time  they 
rinoM  hare  been  delivered.*    Under  the  last  clause  of  this  condition  the  ontw  was  imposed 
npon  the  shipper  of  ascertaining  whether  the  goods  had  been  delivered  at  the  time  they  should 
have  been,  and  in  case  they  had  not,  of  making  his  claim  within  seven  days  thereafter.    In  the 
caie  we  have  now  In  hand  the  agreement  pleaded  allowed  ninety  days  from  the  delivery  of 
the  parcel  to  the  company  within  which  the  claim  might  be  made,  and  no  claim  was  made  nntil 
foar  years  thereafter.    Possibly  such  a  condition  might  be  regarded  as  unreasonable  if  an 
inscffldent  time  were  allowed  for  the  shipper  to  learn  whether  the  carriers*  contract  had  been 
performed.    Bat  that  he  claimed  here.    The  parcel  ¥ras  received  at  Jackson,  Tennessee,  for 
ddivery  at  New  Orleans.    The  transit  required  only  about  one  day.    We  think,  therefore,  the 
Uznitatlon  of  the  defendants*  common-law  liability  to  which  the  parties  agreed,  as  set  up  in 
the  plea,  was  a  reasonable  one,  and  that  the  plea  set  ap  a  sufficient  defense  to  the  action.** 

The  eonrt  then  advert  to  Souihem  Exprtti  Cb.  v.  C%ipsr(^,  and  after  describing  the  case, 
raoiark:  ''It  will  be  observed  that  it  was  a  much  more  onerous  requirement  of  the  shipper  than 
that  made  in  the  present  case,  and  more  than  was  necessary  to  give  notice  of  the  loss  to  the 
canler.**  '*  This  owe  is  a  very  unsatisfactory  one.  It  appears  to  have  regarded  the  stipulation  as 
a  statute  of  limitations,  which  it  dearly  was  not,  and  it  leaves  us  in  doubt  whether  the  dedsion 
wu  act  rested  cm  the  groand  that  there  was  no  sutBclent  evidence  of  a  contract.** 

la  iMPif  T.  Qmi  WuUm  SaUway  Cb.,  stqfra^  Poxxock,  Ch.  B.,  said :  ''  Such  a  condition  la 
perfectly  reaaonable.  The  law  allows  persons  to  make  their  own  bargains  in  matters  of  this 
sort.** 

The  eondltlon  in  the  prlndpal  cases,  it  will  be  observed,  was  much  more  stringent  than  in  any 
of  the  caaea  aboTe  reviewed,  and  it  may  well  be  that  it  waa  anreasonable  even  within  thosn 


This  dedaion  practically  overmles  the  dedsion  in  the  same  case.  77  N.  C.  8U.  Thcr«  tLe 
emrt,  RsAini,  J.,  said :  ^  We  think  that  it  is  a  reasonable  regulation  that  a  daim  for  danuiges 
should  be  made  by  the  consignee  at  the  delivery  station  btfore  the  artlde  is  taken  away.  This 
li  not  only  reftsosable  in  Itself,  but  under  the  system  of  continuous,  connecting  and  co-oterating 
Uses  of  raUroAds  and  steamboats  it  is  almost  indispensable  in  order  that  liability  may  be  tLz(Mi 
apoD  the  proper  person  by  immediately  tradng  back  the  article  and  locating  the  injury.  This 
l9  the  advantage  to  the  carrier  service  itself,  addt^d  to  the  further  advantage  that  it  prevents 
taite  daima  for  in  juries  after  the  articles  are  delivered.  The  advanUge  to  the  public  is  that  It 
enables  and  encoorages  carriers  to  act  as  forwarding  agents  for  shippers,  thereby  dispensing 
viih  the  neceasity  for  the  shippers  to  have  receiving  and  forwarding  agents  at  the  end  of  every 
line.  Tbifl  is  a  great  convenience  and  saving  of  expenses  to  shippers  tlhich  the  carriers  wooid 
SOI  petfiirm  If  they  were  not  permitted  to  protect  themselvea  by  requiring  daima  for  damages 
to  be  oiadc  bef  ire  cbey  part  vrith  the  artlde.** 


512  NORTH  CAROLINA. 

Dobbin  ▼.  Richmond  and  Danyille  Railroad  Company. 
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(81  N.  C.  448.) 

MaUer  and  tenajU^negUgefiee  cf  agent — UabQUy  tjf  matt&r. 

The  plaintiff  was  a  train  hand  employed  by  the  defendant,  a  railroad  oompanj, 
in  dig^ng  gravel  under  the  direction  of  L.,  who  was  engineer,  superintendent 
and  conductor  and  master  of  the  gravel  and  material  train  of  d^endant,  and 
who  had  entire  charge  of  that  branch  of  the  business  on  a  section  of  the  rail- 
road, with  power  to  employ  and  discharge  hands.  EM,  that  the  plaintiff 
and  L.  were  not  mere  fellow-servants,  and  that  the  plaintiff  might  recover  of 
defendant  for  an  injury  sustained  by  L.'s  negligence. 

ACTION  of  damages  for  personal  injury.    The  opinioii  states  tks 
case.    Tbe  defendant  had  judgment  below. 

W.  H.  Bailey^  for  plaintiff. 

•7.  M.  McCo^kUy  for  defendant 

Abhs,  J.  This  is  an  action  brought  by  the  plaintiff  agdnst  the 
defendant  to  recover  damages  for  an  injury  to  his  person  resulting 
from  the  negligence  of  the  defendant.  The  defendant  in  the  answer 
denied  the  allegations  of  the  complaint,  and  for  a  further  defense 
insisted  that  if  tbe  plaintiff  was  injured  by  the  negligence  of  defend- 
ant's employees,  superintendent  or  servants,  tbe  defendant  was  not 
responsible  for  the  injury  received. 

The  case  was  submitted  to  a  iury  for  trial,  and  the  evidenee  pro- 
duced disclosed  the  facts,  that  tbe  plaintiff  was  employed  as  a  train- 
hand  and  laboi*er,  and  at  tbe  time  of  the  injury  was  engaged  in  dig- 
ging gravel  under  the  direction  of  one  T.  W.  Lowrie,  and  that  said 
Lowrie  was  engineer,  superintendent,  conductor  and  master  of  the 
gravel  and  material  train  of  the  defendant,  whose  business  it  was 
to  employ  and  discharge  hands  connected  with  the  business  for  which 
the  gravel  train  was  used  ;  also,  that  he  had  entire  charge  of  this 
branch  of  business  on  his  section  of  the  railroad,  known  as  that  of 
digging  gravel,  putting  the  same  upon  the  track,  diggin>(  ditches  and 
repairing  the  same,  and  also  repairing  culverts,  etc. 

After  hearing  this  evidence,  his  honor  expressed  the  opinion  that 
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the  plaintiff  could  not  recover,  admitting  that  he  was  injured  by  the 
De^igence  of  said  Lowrie,  for  the  reason  as  he  alleged  that  Lowrie 
was  a  mere  fellow-servant  of  the  plaintiff. 

Who  is  a  fellow-servant  within  the  meaning  0£  the  law  appertain- 
ing to  this  subject,  is  a  difflcalt  question,  one  tl)at  has  never  been 
decided  in  this  State.  And  so  far  as  we  have  been  able  to  find,  no 
definition  of  the  relation  as  a  test  applicable  to  all  cases,  has  as  yet 
been  adopted  by  the  courts,  and  we  do  not  think  can  be,  so  variant  are 
the  relations  subsisting  between  master  and .  servant,  principal  and 
agent,  colaborer  and  employee,  in  the  various  enterprises  and  employ- 
ments, with  their  numerous  and  divers  branches  and  departments ; 
the  cases  frequently  verging  so  closely  on  the  line  of  demarcation 
between  fellow-servants  or  colaborers  and  what  are  called  **  middle 
men,"  that  it  is  difficult  to  decide  on  which  side  of  the  line  they  falL 
Each  ease  in  the  future  as  heretofore  will  have  to  be  determined  by 
its  own  particular  facts. 

Where  the  relation  of  fellow-servants  or  colaborers  is  found  to 
subsist,  it  is  well  established  by  the  English  as  well  as  Americar 
authorities,  and  is  conceded  in  the  argument  of  this  case,  that  th< 
master  is  not  responsible  for  an  injury  to  one  of  his  servants  occa- 
sioned by  the  negligence  of  a  fellow-servant  engaged  in  the  sam^ 
business  or  employment.  This  principle  has  been  so  universally 
recognized  by  the  courts,  that  it  may  be  regarded  as  a  general  rule 
of  law.  And  the  reason  of  the  rule  is,  that  where  one  engages  to 
serve,  he  andertakee,  as  between  him  and  his  master,  to  run  all  the 
ordinary  risks  of  the  service,  which  includes  the  risk  of  the  negli- 
genoe  of  his  fellow-servants,  acting  in  the  discharge  of  his  duty  as 
servant  of  the  common  master,  and  engaged  in  the  same  common 
emplojrment.  But  he  dpes  not  undertake  to  incur  the  risks  that  may 
result  from  the  negligence  of  the  master,  or  such  person  to  whom  he 
may  chooee  to  delegate  his  authority  in  that  branch  or  department 
of  business  in  which  he  is  engaged.  To  impute  the  negligence  of 
such  an  agent  to  the  master,  he  must  be  more  than  a  mere  foreman 
to  oversee  a  batch  of  hands,  direct  their  work  under  the  supervision 
of  the  master,  see  that  they  perform  their  duty,  and  in  case  of 
dereliction,  report  them.  He  must  have  entire  management  of  the 
bnsiDess,  such  as  the  right  to  employ  hands  and  discharge  them,  and 
direct  their  labor  and  purchase  materials,  etc.  He  must  be  an  agent 
clothed  in  this  respect  with  the  authority  of  the  master,  to  whom 
the  laborers  are  put  in  subordination,  and  to  whom  they  owe  the 
Vol.  XXXI  — 66 
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duty  of  obcdierne.  Such  au  agent  is  what  is  kcoTT^i  ?.s  a  "  middle 
man,''  who  as  well  as  the  Ir^borer  is  the  servact  o^  the  ^'aaster,  and 
although  he  may  work  with  the  laoorer  in  farthering  the  commoD 
business  of  the  master,  he  is  yet  not  a  ^'fellow-servant^  in  the  sense 
of  that  term  as  used  by  the  courts,  because  he  represents  the  mastt^r 
in  his  authority  to  direct,  control  and  manage  the  business.  To  such 
nu  agency,  the  maxim  of  ^'  qui  facit  per  alium  ^  applies.  His  acts 
arc  the  acts  of  the  master;  his  duties  the  duties  of  the  master;  and 
his  neglects  and  omissions  the  neglects  and  omissions  of  the  master. 

We  think  this  principle  clearly  deducible  from  the  more  recent 
and  most  approved  adjudications  on  this  subject. 

In  the  case  of  Laning  v.  N,  T.  Cent,  R.  K  Co.^  49  N.  T.  529; 
&  (7.,  10  Am.  Rep.  417,  it  was  held  that  where  the  business  is  of 
such  a  nature  that  it  is  necessarily  committed  to  agents,  as  in  the 
case  of  corporations,  the  principal  is  liable  for  the  neglects  and 
omissions  of  duty  of  one  charged  with  the  selection  of  other  servants, 
in  employing  and  selecting  such  servants,  and  the  general  conduct  of 
the  business  committed  to  his  care.  To  the  same  effect  is  FUhe  v 
Boston  and  Albany  E.  R,  Co.,  68  N.  Y.  549;  S.C,  13  Am.  Rep.  545. 

In  Corcoran  v.  Holbrooke  59  N.  Y.  520;  8.  C,  17  Am.  Rep.  3'".D, 
which  was  the  case  where  an  operative  had  been  injured  by  the  /ail- 
ing of  an  elevator  in  consequence  of  a  defect  in  the  chain  by  which 
it  was  operated,  the  court  held  that  when  the  master  delegates  to 
one  agent  the  performance  of  duties  which  he  is  bound  to  perform 
towards  his  employees,  the  agent  occupies  the  place  of  the  master^ 
and  he  is  deemed  to  be  present  and  is  liable  for  the  manner  in  which 
they  are  performed. 

And  in  Rrothers  v.  Cartter^  52  Mo.  373 ;  &  (7.,  14  Ant  Rep.  424, 
where  the  plaintiff  was  injured  by  the  falling  of  a  bridge,  the  super- 
intendence of  the  construction  of  which  had  been  oororaitted  to  a 
head  carpenter,  it  was  held  if  the  master  deputes  the  superintendins: 
control  of  the  work,  with  the  power  to  employ  hands  and  purchase 
and  remove  materials,  to  an  agent,  then  the  master  acts  through  the 
agent,  and  the  agent  becomes  the  master,  the  duties  are  the  duties 
of  the  master,  and  he  cannot  evade  the  responsibUities  which  are 
incident  and  cling  to  them ,  by  thus  delegating  to  another.  In  such 
case  the  agent  represents  the  master,  and  though  in  tmtn  he  nuiy  be 
and  is  a  servant,  yet  in  those  respects,  he  is  not  a  ooservaot,  a 
oolaborer,  a  coemployee,  in  the  common  acceptation  of  the  term. 
He  is  an  agent  and  stands  instead  of  the  principal,  and  is  not  a 
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fellow-seiTUit  within  the  meaning  of  the  rule  as  appliei  to  laboren 
or  workmen. 

And  again,  in  the  case  of  Brickner  y.  NIY.  Cent,  JR.  JR,  Co.j  2  Lans. 
506,  it  was  held  that  the  corporation  cannot  act  personally.     '*  It 
requires  some  person  to  superintend  structures,  to  purchase  and  control 
the  running  of  cars,  to  employ  and  discharge  men  and  provide  all  need- 
fol  appliances.    This  can  only  he  done  hy  agents.    When  the  directors 
themselves  personally  act  as  such  agents,  they  are  representatives  of 
the  corporation.    They  are  then  the  executive  head  or  master.     Their 
acts  are  the  acts  of  the  corporation^    The  duties  above  described  are 
the  duties  of  the  corporation.     When  these  directors  appoint  some 
person  other  than  themselves  to  superintend  and  perfoi-m  all  these 
executive  duties  for  them,  then  such  appointee  equally  with  them- 
"selves  represents  the  corporation  as  master  in  all  these  respects;  and 
though,  in  the  performance  of  these  executive  duties,  he  may  be  and 
is  a  servant  of  the  corporation,  he  is  not  in  those  respects  a  coser* 
rant,  a  colaborer,  a  coemployee,  in  the  common  acceptation  of  those 
terms,  any  more  than  is  a  director  who  exercises  the  same  authority. 
Though  such  superintendent  may  also  labor  like  other  cotaborers, 
and  may  be  in  that  respect  a  colaborer,  and  his  negligence  as  such 
colaborer,  when  acting  as  colaborer,  may  be  likened  to  that  of  any 
other,  yet  when,  by  appointment  of  the  master,  he  exercises  the 
daties  of  master — as  in  the  employment  of  servants,  in  the  selection 
for  adoption  of  the  machinery,  apparatus,  tools,  structures,  appli- 
ances and  means  suitable  and  proper  for  the  use  of  the  other  and 
subordinate  servants  —  then  his  acts  are  executive  acts,  are  the  acts 
of  a  master,  and  then  corporations  are  responsible  that  he  shall  act 
with  a  reasonable  degree  of  care  for  the  safety,  security  and  life  of 
the  other  persons  in  their  employ.     These  executive  duties  may  also 
be  distributed  to  different  heads  of  different  departments,  so  that 
each  superintendent  within  his  sphere  may  represent  the  corporation 
as  master.     In  controlling  and  directing  structures,  in  employing  and 
dismissing   operatives,  in   selecting  machinery  and   tools,  thus  he 
speaks  the  language  of  a  master.    Then  he  issues  their  orders  to 
their  operatives.      Then   he   is  the  mouthpiece  and  interpreter  of 
their  wilL    Their  voice,  which  is  silent,  is  spoken  by  him.    He  theu' 
only  speaks  their  executive  will,  not  the    irresponsible  will  of  a 
fellow-workman  or  colaborer.    The  corporation  can  speak  and  act 
in  no  other  way.     His  executive  acts  are  their  acts,  his  negligence  is 
their  negligence;  his  control,  their  control.   *He  has  in  his  executive 
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daty  no  eqaal.  He  is  not,  whild  in  the  performance  of  these  ezee«- 
tive  dntiee,  only  the  eqnal  of  the  common  colaborer  or  ooMnrtai. 
Harper  y,  ItuL  and  i^.  Zouia  R.  B.  Co.,  47  Mo.  567  ;  8.  (7.,  4  Am. 
Hep.  858 ;  MuUan  v.  PMla.  and  So.  Mail  and  Sieamboat  Co.^  76 
Penn.  St.  25;  8.  C.y  21  Am.  Rep.  2. 

We  might  refer  to  other  decisions,  but  we  think  those  cited  estib- 
linh  the  principle  which  governs  the  present  case.  We  hare  examined 
the  authorities  cited  by  the  counsel  of  the  defendant,  and  r^^t  that 
«^veral  of  them  were  inaccessible ;  but  those  we  have  been  able  to 
examine  do  not  controvert  the  general  doctrine  recognized  in  the 
cases  heretofore  cited,  except  in  the  case  of  8/ierman  v.  JRoch.  and 
St/racuge  It,  R.  Co.^  1 7  N.  Y.  105.  Bat  in  that  case  two  of  the  jadgea 
did  not  sit,  and  another  expressed  no  opinion.  In  Davi»  v.  J/etroU 
and  MiL  R.  R.  Co.,  20  Mich.  105 ;  &  (7.,  4  Am  Rep.  364,  the  caive 
of  action  was  an  injury  sustained  by  a  yard-man  of  the  company  by 
the  negligence  of  an  engineer  who  was  alleged  to  be  incorapeteot, 
'and  it  retained  him  in  service  after  notice  of  his  incompetency.  But 
^he  case  was  decided  in  favor  of  the  defendant,  because  plaintiff 
ifailed  to  show  that  defendant  had  knowledge  of  the  incompetency 
x>f  the  employee.  And  the  case  of  TindaU  v.  Ohio  a»id  Miss.  R.R 
€o.f  13  lud.  366,  was  w^here  a  set  of  hands  were  at  work  for  tbe 
company  graveling  a  part  of  the  track.  The  same  hands  loaded 
»nd  unloaded  the  cars  conveying  the  gravel,  and  rode  back  and  forth 
on  the  cars.  While  thus  engaged  the  train,  through  the  alleged 
carelessness  of  the  engineer,  ran  against  an  ox,  was  thrown  off  the 
track,  and  one  of  the  employees  was  killed.  It  was  held  that  the 
engineer  and  the  deceased  were  engaged  in  the  same  general  unde^ 
taking,  and  the  representative  of  the  deceased  could  not  recorer. 
"^^he  case  is  not  in  conflict  with  those  cited  above.  The  person  killed 
and  the  engineer  were  colaborers.  The  engineer  had  no  authority 
ever  the  laborers. 

Applying  the  principle  to  be  gathered  from  the  current  of  authori- 
ties to  our  case,  we  think  it  is  clear  that  I^wrie  was  what  is  termed 
«  middle  man  ;  for  it  was  in  evidence  that  he  was  engineer,  superu- 
tendent,  conductor  and  master  of  the  gravel  and  material  train,  who« 
business  it  was  to  employ  and  discharge  hands  connected  with  the 
business  for  which  the  gravel  train  was  used,  and  that  he  had  entin 
charge  of  the  business  on  his  section  of  the  railroad.  He  was  no 
colaborer  with  the  plaintiff ;  he  had  no  eqnal  in  this  business ;  he  wm 
the  representative  of  the  defendant.    The  laborers  engaged  in  the 


JUNE  TERM,  18V».  517 

State  ?.  Holder. 

lame  bnsioefle  were  Id  subordination  to  bis  authority,  as  master  pro 
hoc  vice;  they  were  bound  to  yield  obedience  to  his  commands ;  and 
his  acts  were  the  acts  of  the  defendant,  and  his  neglects,  the  neglects 
of  the  defendant. 

We  are  of  the  opinion  there  is  error,  and  the  nonsuit  must  be  set 
wide.  Let  this  be  certified  to  the  Superior  Court  of  Rowan  county^ 
that  further  proceedings  may  be  had  in  accordance  with  this  opinion 
and  the  law. 


State  ▼•  Hold] 
en  N.  a  vn.) 

Dc^  are  not  the  subject  of  larceny  in  this  State.* 

TNDICTMENT  for  larceny  of  a  dog.    The  indictment  was  quashed* 

AUomey-Oeneralf  for  State. 

AsBs,  J.  The  defendant  was  indicted  for  stealing  a  dog.  It  is 
DO  offense  at  common  law.  4  Bl.  Com.  236;  Arch.  Cr.  PL  175;  1 
Hale  P.  C.  512.  The  common  law  is  the  law  of  this  State  except 
where  altered  by  statute ;  and  we  have  no  statute  making  it  larceny 
to  steal  a  dog,  therefore  the  indictment  cannot  be  sustained. 

There  is  no  error.    Let  this  be  certified  to  the  Superior  Court  ol 

Davidson  county. 

No  error. 

Affirmed 

▼.  JM0t  a  McAithw,  89), »  Am.  BipimS;  Mkpartt  OcfMr  (8  T«e.  Ct  App.  Ml 
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a 

cn  N.  a  fon) 

An  accomplice  who  is  introduced  afl  a  witness  and  testifies  to  the  facts  witUa 
his  knowledge,  withholding  nothing  because  of  its  tendency  to  self-crimlxis* 
lion,  has  an  equitable  claim  to  executive  clemency,  or  the  solicitor  may  enter 
h  fwUe  prtmquit  but  the  fact  does  not  constitute  a  legal  defense  to  a  proeel1^ 
tion  against  him  for  the  same  offense.    (See  note,  p.  522.) 

PETITION  for  certiorari.    The  fiacta  are  saffideiitly  atotad  in  the 
opinion. 

Attorney'  General^  for  State. 

TkoB.  R^ffin  and  J,  W.  Oraham^  for  priaoner. 

Smith,  Ch.  J.  The  prisoner,  Rebecca  Ann  Lyon,  was  examined  b 
the  Bummer  of  1877  as  a  witness  upon  an  inquisition  of  the  ooroner'i 
jury  into  the  causes  of  the  death  of  Nannie  Blackwell,  and  on  behalf 
of  the  State,  before  two  successive  grand  juries  in  Orange  Saperior 
Court,  on  bills  of  indictment  charging  Robert  Boswell  with  the 
murder  of  the  deceased,  and  again  upon  his  trial  at  fall  term,  1878, 
before  the  petty  jury  by  whose  verdict  he  was  convicted.  At  the 
same  term  the  prisoner  herself  was  indicted  for  the  same  crime,  as  an 
accomplice,  mainly  upon  the  testimony  of  Robert  Boswell,  and  at 
spring  term,  1879,  another  bill  was  found  against  the  prisoner  in 
which  she  is  charged  with  the  murder  of  one  Ned  Lyon.  The  reconl 
does  not  show,  nor  is  it  suggested  that  the  testimony  was  obtaine«i 
upon  any  assurances  of  leniency  or  favor  to  be  extended  to  the  pri^ 
oner  or  that  it  was  not  voluntarily  given  in.  After  the  verdict  wu 
rendered  against  Boswell,  the  solicitor  proposed  to  put  the  pristoner 
on  tnal  for  complicity  in  the  same  crime,  which  her  counsel  resisted 
insisting  that  by  reason  of  her  having  been  used  as  a  witness  oq 
these  several  occasions,  and  the  materiality  of  her  testimony,  she  was 
equitably  entitled  to  be  discharged  from  this  prosecution  and  asked 
the  court  so  to  rule.  In  answer  thereto  the  court  made  an  order,  so 
much  of  which  as  is  necessary  to  a  proper  understanding  of  the  esse 
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18  as  follows:  "  It  farther  appearing  to  the  court  here  that  the  present 
indictment  against  the  accused  charges  her  with  the  murder  of  Nan- 
nie Blackwelly  of  which  said  offense  one  Robert  Boswell  hath  been 
tried  at  this  term,  and  against  whom  this  accused,  Rebecca  Ann 
LjOD,  was  used  and  examined  as  a  witness  on  behalf  of  the  State, 
it  is  declared  by  the  court  here  that  it  is  not  just  and  right  that  the 
aocQsed  be  tried  for  the  crime  whereof  she  now  stands  indicted,  and 
it  is  therefore  ordered  that  the  said  Rebecca  Ann  Lyon  be  not  put 
to  answer  the  present  indictment  and  to  say  whether  she  be  guilty  or 
not  guilty  of  the  felony  and  murder  whereof  she  stands  charged.'* 

Upon  the  announcement  of  the  decision  the  solicitor  remarked  that 
he  had  other  charges  against  the  prisoner  and  was  awaiting  the 
resalts  of  an  analysis  of  the  contents  of  the  stomach  of  Ned  Lyon, 
and  thereupon  the  prisoner  was  remanded  to  the  custody  of  the 
aheriS 

At  spring  term,  1879,  the  solicitor  proposed  again  to  arraign  and 
try  the  prisoner  for  the  murder  of  Nannie  Blackwell,  and  on  the 
renewal  of  the  motion  of  her  counsel  for  an  order  of  discharge,  be 
stated  that  it  was  not  his  intention  at  the  present  term  to  bring  on 
the  trial  of  the  charge  for  the  murder  of  Ned  Lyon,  if  the  prisoner 
was  entitled  to  be  discharged  from  the  other  indictment.  The  court 
refused  the  motion  for  the  prisoner,  but  continued  the  case  that  she 
might  have  time  to  apply  for  such  relief  as  her  counsel  should 
advise. 

This  is  a  summary  of  the  material  facts  contained  in  the  application 
for  the  certiorari  and  in  the  record  sent  up  in  obedience  to  the  writ, 
and  they  do  not  call  for  or  authorize  any  interference  by  this  court 
in  the  proceedings  depending  in  the  Superior  Court  below.  It  is 
plain  they  constitute  no  legal  defense  against  the  prosecution,  or  if 
they  did,  they  could  be  put  in  proper  form  and  made  available  at  the 
trial  The  prisoner's  evidence  was  not  elicited  upon  any  promise  or 
expectation,  aside  from  that  produced  by  the  act  of  examination,  of 
release  or  other  individual  advantage  to  the  witness  to  be  derived 
therefrom;  and  if  such  assurance  had  been  given,  its  only  effect 
would  be  to  influence  the  solicitor  to  enter  a  nolle  prosequi  under  a 
proper  sense  of  official  duty,  which  the  court  might  affirm,  but  would 
not  undertake  to  control.  The  pardoning  power  after  conviction  it 
vested  alone  in  the  Governor,  and  the  court  can  do  no  more  than  to 
forbear  and  give  opportunity  to  the  prisoner  to  make  application  to 
him  with  a  recommendation  for  its  favorable  exercise.     This  is  the 
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pnotioe  dedaoed  from  an  examination  of  the  cases  in  which  jadicial 
action  has  been  invoked.  The  aabjeot  is  discussed  in  one  of  the 
series  of  cases  lately  determined  in  the  Supreme  Court  of  the  United 
States  {Ui  8.  y.  Ford^  not  yet  reported)  tracing  the  rule  of  practice 
from  its  origin  through  successive  precedents  down,  and  we  are  con- 
tent to  reproduce  some  of  the  authorities  cited  and  views  expressed 
in  the  very  elaborate  opinion  of  the  court  as  delivered  by  Mr.  Jii^ 
tice  Cliffobd:  ''In  the  present  practice,  says  Mr.  Starkie,  when 
accomplices  make  a  full  and  fair  confession  of  the  whole  truth,  and 
are  in  consequence  admitted  to  give  evidence  for  the  crown,  if  they 
afterwards  give  their  testimony  fairly  and  openly,  although  they  are 
not  entitled  of  right  to  a  pardon,  the  usage,  lenity,  and  practice  of 
the  court  are  to  stay  the  prosecution  against  them,  and  they  have  an 
equitable  title  to  a  recommendation  to  the  King's  mercy.**  2  StarL 
Ev.  15. 

"  They  cannot  plead  this  in  bar  to  an  indictment  against  them,  nor 
can  they  avail  themselves  of  it  as  a  defense  on  their  trial,  though  it 
may  be  made  the  ground  of  a  motion  for  putting  off  the  trial  in  order 
to  give  the  prisoner  time  to  present  an  application  for  executive 
clemency.**  Ros.  Cr.  Ev.  507.  ''  Interviews  for  the  purpose  men- 
tioned "  (between  the  prosecuting  officer  and  the  accomplice  proposing 
to  testify,  to  ascertain  the  value  and  materiality  of  the  evidence) 
"  are  for  mutual  explanation,  and  do  not  commit  either  party,  bat  if 
the  accomplice  is  subsequently  called  and  examined,  he  is  equally 
entitled  to  a  recommendation  for  executive  clemency.  Promise  of 
pardon  is  never  given  in  such  an  interview,  nor  any  inducement  held 
out  beyond  what  the  before-mentioned  usage  and  practice  of  the 
courts  allow.** 

The  difficulty  of  giving  specific  effect  to  the  usage  from  a  want  of 
power  in  the  executive  (as  in  this  State)  to  pardon  until  after  trial 
and  conviction  may  be  removed  by  the  exercise  of  the  right  vested 
in  the  solicitor,  when,  in  his  judgment,  the  case  calls  f«»r  it,  to  enter 
a  nolle  prosequi  and  allow  the  prisoner's  discharge,  which  practically 
accomplishes  the  same  ends  as  the  pardon. 

The  opinion  refers  to  a  suggestion  of  Mr.  Bishop  that  .  he  prisoner 
may  be  permitted  to  plead  guilty,  under  an  arrangement  with  the 
prosecuting  officer  that  he  may  *^  retract  his  plea  and  plead  one  to 
the  merits,  if  his  application  for  a  pardon  shall  be  unsueeessfnL*  1 
Bish.  Cr.  Proc,  §  1 006,  note.  The  suggestion  does  not  coaoMBd 
itself  to  our  approval    If  the  record  discloses  the  entire  traneaedoa. 
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the  applieation  oould  not  be  entertained,  since  there  has  been  no  saoh 
convictior  as  the  Constitution  contemplates;  and  if  the  sapposed 
outdde  arran^ment  is  withheld,  it  is  an  attempted  evasion  of  a 
plain  provision  of  law  and  makes  the  record  present  an  incomplete 
and  nntmthfal  statement  of  the  facts.  To  this  no  jadicial  tribunal 
should  be  a  party.  In  sach  case  the  power  to  relieve,  and  the 
responsibility  for  its  exercise,  must  remain  in  the  sound  discretion  of 
the  prosecuting  ofScer,  where  the  law  places  them. 

In  the  quotation  from  Starkie  it  is  said  the  witnesses  ^  must  give 
their  testimony  fairly  and  operdy^  and  the  opinion  of  the  court 
speaks  of  the  equitable  claim  of  the  witness  as  depending  **  upon  the 
condition  that  he  makes  a  fxiU  and  fair  disclosure  of  the  guiU  of 
him$dfand  that  of  his  associates.^  If  it  be  meant  by  these  expres- 
sions that  the  witness  must  disclose  what  he  knows  and  withhold 
nothing  because  of  its  tendency  to  self-crimination,  the  qualification 
>8  wise  and  proper.  But  if  it  be  intended  to  say  that  the  testimony 
mnst  be  full  and  fair,  and  of  this  the  court  to  be  the  judge,  the 
restriction  does  not  meet  our  concurrence.  It  is  sufficient  if  the 
witness  testifies  to  such  facts  as  are  within  his  knowledge  and  refuses 
no  material  and  admissible  information  which  he  possesses,  whether 
the  evidence  be  favorable  or  adverae  to  the  State,  to  entitle  him  to 
the  recommendation  to  executive  clemency,  since  it  is  the  introduction 
and  examination  of  the  witness  upon  the  incriminating  facts  of  the 
corpus  delicti  that  form  the  basis  of  his  claim,  and  not  the  character 
and  effect  of  the  testimony  delivered.  Any  further  qualification 
tends  to  intensify  an  eagerness  to  convict,  and  weakens  confidence  in 
the  truthfulness  oi  the  evidence. 

What  has  been  said  applies  exclusively  to  the  one  prosecution  for 
the  murder  of  Nannie  Blackwell.  With  another  indictment  pending 
for  a  similar  crime,  while  the  prisoner  is  entitled  to  a  speedy  trial 
according  to  the  course  of  the  court,  she  cannot  ask  for  a  discharge. 
Nor,  in  our  opinion,  is  the  case  affected  by  the  order  of  fall  term, 
1878.  It  was  not  warranted  for  the  reasons  assigned,  and  its  opera- 
tion was  suspended,  if  not  neutralized,  by  the  suggestion  of  the 
solicitor  that  there  was  another  charge  depending  against  the  prisoner. 
The  application  to  us  for  a  discharge  must  be  refused  and  the  cause 
be  left  in  the  Superior  Court  to  be  proceeded  with  according  to  law. 

Per  Cktriaim. 

Motion  r^fkiseA 

Voi-XXXI— 60 
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Kora  BT  Tm  RnoBnot.  —The  caae  of  U,  8,  ▼.  Jhrtf,  cited  In  the  prliiefiMl  eue,  le  te  hw> 
Monjr  with  it,  hut  also  holds  that  the  proeecotlng  oiBoer  hu  no  anthoritj  to  agree  with  thi 
accomplice  that  he  shall  not  be  prosecated  If  he  wUl  give  evidence  for  the  gffTfrnnwt  Thi 
following  are  the  material  portions  of  the  opinion : 

CuwoBD,  J.  AccompUoes  in  gnilt,  not  preyionsly  convicted  of  an  InfluBoas  crins  whet 
•eparstely  tried,  are  competent  witnesses  for  or  agaiost  each  other,  and  the  nnivuMl  umgt  if 
that  each  a  party,  if  called  and  examined  by  the  public  prosecator  on  the  trial  of  his  asaodstaf 
In  gailt,  will  not  be  prosecuted  for  the  same  offense,  provided  it  appears  that  he  actsd  la  (ood 
faith  and  that  he  testilled  fnlly  and  fairly. 

Where  the  case  is  not  within  any  statute  the  general  rule  is  Uiat  if  an  aoo(HnpUee,  wbes 
examined  as  a  witness  by  the  public  prosecutor,  dlsdooes  fnlly  and  Ihlily  the  guilt  of  hiois^ 
and  his  associates,  he  will  not  be  prosecuted  for  the  offense  disclosed,  but  It  is  equally  dear  that 
he  cannot  by  law  plead  such  facts  In  bar  of  any  indictment  against  him,  nor  avail  himself  of  it 
upon  his  trial,  for  it  is  merely  an  equitable  title  to  the  merey  of  the  execntive,  sabjeet  to  Um 
conditions  before  stated,  and  can  only  come  before  the  court  by  way  of  appltcatfon  to  pat  eff  ths 
trial  in  order  to  give  the  prisoner  time  to  apply  to  the  executive  for  that  pnrpoec  Ba  v.  RiM, 
1  Cowp.  889. 

Suppose  the  plea  to  be  amended,  as  stipulated  at  the  aignment,  the  flrst  queetioo  is  wksiher. 
as  amended,  it  sets  np  a  good  defense  to  the  several  actions.  Taken  in  that  view  It  alkg».  is 
substance  and  effect,  that  the  dlsMct  attorney  promised  the  defendants  that  If  they  wosld 
testify  in  behalf  of  the  United  States,  fiankly  and  truthfully,  when  rsqnlrsd,  in  refemioe  tos 
eomqiiracy  among  certain  government  officials  in  the  internal  revenue  service  and  other  psrtiei 
then  known  to  exist,  whereby  the  honest  manufacturer  of  distilled  spirits  and  the  oolleetioa  of 
the  tax  thereon  had  been  rendered  practically  impoesible,  and  would  plead  gnllty  to  one  coast 
In  an  indictment  then  pending  against  them  in  said  District  Court,  and  would  wlthdiaw  tholr 
pleas  in  certain  condemnation  cases  then  pending  against  their  property  in  said  District  Court, 
for  the  purpose  onfy  of  insuring  their  good  fhith  in  so  testifying  on  behalf  of  the  Unltsd  Ststsi. 
then  the  United  States  would  recall  any  and  all  assessments  under  the  internal  revenae  1s« 
made  against  them,  and  that  no  more  assessments  under  said  law  should  be  made  agaiast  them; 
that  no  more  proceedings  against  them  should  be  commenced  on  account  of  violatieiis  of  tbs 
Internal  revenue  laws  then  passed,  and  that  no  penalties  or  forfeitures  should  in  any  manner  be 
enforced  or  recovered  against  them  or  their  property ;  that  all  suits  for  penalties  and  for  fo^ 
feitures  then  pending  against  them  and  their  property  should  be  dismissed,  and  that  fall  sad 
complete  indemnity  should  be  granted  to  them  as  the  said  dalmanta. 

Complete  performance  on  their  part  is  alleged  by  the  claimants,  and  they  allcgs  that  ths 
pending  suits  are  for  the  condemnation  and  oonflscation  of  their  property  which  was  ssiaed  bj 
the  United  States  on  the  ground  of  the  alleged  violation  of  the  internal  revenue  law  prior  te 
entering  into  the  said  agreement  Assessments  made  against  the  claimants  or  their  pioperir 
are  to  be  recalled  and  they  and  their  property  are  to  be  free  of  internal  revenae  taxation.  Pr»> 
eeedings  pending  against  tbem  for  violations  of  the  internal  revenne  laws  to  be  diuasliasj  sad 
no  more  are  to  be  instituted,  and  the  claimants  are  promised  full  and  complete  indemnity,  dfU 
and  criminal,  if  they  will  consent  to  testify. 

Considering  the  scope  and  comprehensive  character  of  the  supposed  agreement  It  Is  not 
strange  that  the  district  attorney  deemed  it  proper  to  demur  to  the  plea.  He  took  two  objco* 
tions  to  it  but  the  court  will  examine  the  second  one  first,  as  if  that  is  sustained  the  other  will 
become  immaterial. 

Waiving  for  the  present  the  question  whether  the  district  attorney  may  contract  sritt  la 
accomplice  of  an  accused  person,  on  trial  that  if  he  will  testify  in  the  case  his  taxes  shall  b« 
abated,  or  that  he  and  his  property  shall  be  exempt  from  Internal  revenue  taxation,  the  eoen 
will  consider.  In  the  first  place.'  whether  the  district  attorney,  as  a  public  prosecutor,  nay  pKp- 
erly  enter  Into  an  agreement  with  such  an  accomplice  that  if  he  will  testify  fnlly  and  Ihirlj  ia 
such  a  prosecution  a^ain!«t  his  Httsociate  in  gnilt  he  shall  not  be  prosecuted  for  the  sanleoffea«^ 
and  if  so  whether  snch  an  agreement,  if  the  witness  performs  on  his  part,  will  aval]  the  w'wea 
as  a  defense  to  the  criminal  charp^e  in  case  of  a  subsequent  prosecution. 

Considered  in  its  full  scope  the  agreement  is  that  in  consideration  of  the  defendants  teidfy- 
big  against  their  coconspirators  who  were  indicted  for  defrauding  the  revenne^  UMy.  tbs 
defendants,  shonld  have  a  full  and  complete  discharge,  not  only  from  all  criminal  liability,  M* 
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fnm  an  pcwJttfls  and  foif«ltiires  thoj  had  Inctmed  and  ftom  llabUlly  for  their  Internal  refenaa 
taxM  wbkh  tb^  had  fkandnlently  refuted  to  pay,  givlns  them  foil  and  complete  Indemnity^ 
dTil  and  erimlnal,  for  all  their  frandolent  and  illegal  acta  in  respect  to  the  public  revenae. 

CourtB  of  jnatlce  ererywhere  agree  that  the  eetabUahed  luage  Ib  that  an  accomplice  doly  admit- 
ted as  a  witneea  in  a  criminal  prosecotion  a^rainat  hia  aaaodatea  in  gnilt  if  he  testiflee  folly  and 
raittr  wiU  not  be  praeecoted  for  the  same  otTenee,  and  some  of  the  decided  caaea  and  standard 
tf  xi-wiiters  give  reiy  satisfactory  explanations  of  the  origin  and  scope  of  the  osage  in  its 
nrdlDsry  application  In  actoal  practice.  Beyond  doubt  some  of  the  elements  of  the  usage  had 
uirir  origin  In  the  ancient  and  obsolete  practice  called  appravemmt  which  may  be  briefly 
expUined  aa  follows:  When  a  person  Indicted  of  treason  or  felony  waa  arraigned  he  might  con- 
fet»  the  charge  before  plea  pleaded  and  appeal  or  accose  another  as  his  accomplice  of  the  same 
crime  in  order  to  obtain  his  pardon.  Such  appr09tmmU  was  only  allowed  in  capital  ofTenses 
and  was  equivalent  to  indictment,  as  the  appellee  waa  equally  required  to  answer  to  the  cluuge, 
awl  if  proved  guilty  the  Judgment  of  the  law  was  against  him,  and  the  approver^  so  called,  waa 
entitled  to  his  pardon  «b  MUoJtutilim,  On  the  otlier  hand,  if  the  appellee  waa  acquitted,  the 
iadgment  was  that  the  a§ipro96r  should  be  condemned.   4  BL  Com.  880. 

&»pealcing  upon  that  subject  Lord  MiJiaFiaLD  said,  more  than  a  century  ago,  that  there  were 
three  ways  In  the  law  and  practice  of  that  country  in  ,which  an  accomplice  could  be  entitled  to  a 
pardon :  First,  In  the  case  of  appravanmi,  which,  aa  he  stated  then  still  remained  a  part  of  the 
ounmion  law,  though  he  adndtted  it  had  grown  into  disuse  by  long  discontlnaanoe.  Secondly, 
hr  dlscoTerlng  two  or  more  oifendere  as  required  in  the  two  acts  of  parliament  to  which  he 
referred.  Thirdly,  persons  embraced  in  some  royal  proclamation  aa  authorised  by  an  act  of 
parliament,  to  which  he  added  that  in  all  these  cases  the  court  will  bail  the  prisoner  in  order  to 
gtTe  him  an  opportunity  to  apply  for  a  pardon. 

AfproMn^  as  well  aa  thoee  who  disclosed  two  or  more  aooompUcea  in  guilt  and  thoae  wlio 
come  within  the  promise  of  a  royal  proclamation,  wore  entitled  to  a  pardon ;  and  the  same  hli(h 
aathority  statea  that  beeidee  thoee  ancient  statutory  regulations  there  was  another  prsctice  in 
respect  to  aceompUcea  who  were  admitted  as  witnesses  in  criminal  prosecutions  against  their 
seMcistea,  which  he  ejcplains  aa  follows :  Where  the  accomplice  has  made  a  full  and  fair  con- 
fession of  the  whole  truth  and  is  admitted  aa  a  witness  for  the  crown,  the  practice  is,  if  he  act 
fairly  and  openly  and  dlscoyer  the  whole  truth,  though  he  is  not  entitled  of  riffhl  to  a  pardon, 
yet  the  nssge,  the  lenity  and  the  practice  of  the  court  is  to  stop  the  prosecution  againat  the 
accomplice,  the  understanding  being  that  he  has  an  equitable  title  to  a  recommendation  for  the 
kiDg*a  mercy. 

Subsequent  remarka  of  the  court  in  that  opinion  showed  that  the  ancient  atatutea  referred  ta 
were  wholly  inapplicable  to  the  case,  aud  that  there  remained,  even  at  that  date,  only  the  equi- 
table practice  which  gives  a' title  to  recommendation  to  the  mercy  of  the  crown.  Ssq^lanatione 
then  follow  which  prove  that  the  practice  referred  to  was  adopted  in  subetitution  for  the  ancient 
doctrine  of  approvemnU^  modified  and  modeled  so  as  to  be  received  with  greater  favor.  As 
modified  it  givea,  aa  the  court  said  in  that  case,  a  kind  of  hope  to  the  accomplice  that  if  he 
behaves  fairly  and  discloses  the  whole  trath  he  may,  by  a  recommendation  to  mercy,  save  him 
self  from  punishment  and  secure  a  pardon,  which  ahows  to  a  demonstration  that  the  protection, 
If  any,  to  be  given  to  the  accomplice  rests  on  the  described  usage  and  his  own  good  behavior, 
for  if  he  acts  in  bad  faith  or  falls  to  testify  ftally  and  fairly,  he  may  still  be  prosecuted  as  if  ho 
had  never  been  admitted  as  a  witneea.  Sex  v.  Sudd,  1  Cowp.  884 ;  Sams  v.  8am$^  1  Leach's  Cr. 
L.119. 

Great  inconvenience  arose  from  the  practice  of  <ig^prooemmit  in  consequence  of  which  a  mode 
of  proceeding  waa  adopted  in  analogy  to  that  law  by  which  an  accomplice  may  be  entitled  to  a 
reoommendaUon  to  mercy,  but  not  to  a  pardon  as  of  legal  right,  nor  can  he  plead  it  iu  bar  or 
avafl  himaelf  of  It  on  his  trial.  2  Hawkins'  P.  C.  ».  8,  p.  683 ;  8  Russ.  on  C.  and  H.  (9th  Am. 
ed.)808. 

In  the  present  practice,  says  Mr.  Siarkle,  where  accompllcee  make  a  full  and  fair  confessloo 
of  the  whole  truth  and  are  in  consequence  admitted  to  give  evidence  for  the  crown,  if  they 
afterwards  give  their  leetimony  fairly  and  openly,  although  they  are  not  of  right  entitled  to  i 
^wrdon,  the  usage.  *«nity  tod  practice  of  the  court  is  to  stay  the  prosecution  against  them,  and 
they  have  an  eqaitahle  tide  u>  a  recommendatioD  to  the  king's  mercy.  3  Starkie*8  Bv.  (4th 
Am.  ed.)  15. 
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Partkepn  erimllmit  ic  sneli  a  owe,  when  called  and  eiMnined  as  wttneitMe  for  the  | 
■i>'tt  Itusoue,  have  an  equitable  title  to  a  reoommendatlon  for  the  rojal  neicgr,  b«t  thiy 
plead  thik  tn  bar  to  ao  indictment  asalnst  them,  nor  can  they  avail  themaelvee  of  It  aa  a  ( 
on  their  trial,  though  It  may  be  made  the  ground  of  a  motion  for  patting  off  the  trial  la 
to  give  the  prisoner  time  to  preaent  an  application  for  the  executive  demencj.    Uotooe'B  d. 
Bv.  (»th  Am.  ed.)  607. 

Authorities  of  the  highest  character,  almoet  without  number,  support  thai  propoeitfam,  nor  to 
it  necessary  to  look  beyond  the  dedslona  of  this  court  to  establish  the  eonectness  of  therals. 
Ms  parU  WMs,  18  How.  81S. 

Special  reference  Is  made  in  that  case  to  the  three  andent  modes  of  practioe  whidi  aathsrisri 
accomplices,  when  admitted  as  witnesses  in  criminal  proseontionit,  to  claim  a  psidoa  as  a 
matter  uf  right ;  and  the  court  having  explained  the  coarse  uf  such  pioceedtags  rsssaitad,  ttsi 
except  in  those  cases  accomplices,  though  admitted  to  testify  for  the  praseentioii,  have  ao  abs»> 
lute  daim  or  legal  right  to  executive  demoncy. 

Much  consideration  appears  to  have  been  given  to  the  queetion  in  that  case,  aad  the  eovt 
held  that  the  only  daim  the  accomplice  haa  In  such  a  caae  ia  an  eqoltaUe  one  for  pardon,  sad 
that  only  upon  the  condition  that  he  makes  a  full  and  fair  dlsdoaore  of  the  gailt  of  I 
that  of  his  assodates,  that  he  cannot  plead  It  in  bar  of  an  indictment  agalBBi  liiB  for  the  < 
nor  use  It  In  any  way  except  to  sopport  a  motion  to  put  off  the  trial  In  order  to  glra  Um 
apply  for  a  pardon. 

Three-quarters  of  a  century  before  that,  ten  of  the  twdve  Judgea  of  Kagland  decided  la  ihs 
same  way,  holding  that  the  accomplice  In  such  a  case  cannot  set  up  aach  a  daim  la  bar  to  sa 
Indictment  against  him,  nor  avail  himself  of  It  upon  hia  trial,  that  each  a  daim  fsr  aoKj 
depends  upon  the  conditions  before  described,  and  that  It  can  only  come  before  the  eovt  by 
way  of  application  to  put  off  the  trial  In  order  to  give  the  party  tine  to  apply  for  a  psidoa. 
Bex  V.  Rwid,  1  Leach's  Cr.  L.  195 ;  1  Chltty*s  Cr.  L.  (ed.  1847)  88;  Mass.  Gr.  L.  i18i 

Attempt  was  made  sixty  years  later  in  the  same  court  to  convince  the  Judges  then  prcridint 
that  some  of  the  remarks  of  the  dtief  Justice  in  Beat  v.  AmM,  before  dted,  jnstifled  the  coada- 
don  that  the  accomplice  In  such  a  caae  waa  by  law  entiUed  to  be  exaaipCed  ftom.  panlshiaeai^ 
but  Lord  Dxivmah  replied  that  the  organ. of  the  court  on  that  occadon  was  not  speaU^  of  kfil 
rights  in  the  strict  sense,  nor  of  such  rights  as  would  constitute  a  defenae  to  an  tndktmeator  aa 
arewA*  to  the  qneetion  why  sentence  should  not  be  pronounced,  saying  tn  aabstaaceaad  <Ad 
that  the  rignt  mentioned  was  only  an  equitable  right  that  the  cuurt  would  postpone  the  uid  « 
any  action  In  the  case  to  the  prejudice  of  the  prisoner,  In  order  to  give  him  an  oppenauliy  to 
apply  to  the  crown  for  mercy.  King  v.  Okvriis,  8  Ad.  A  Ell.  875;  Ba  v.  lee,  R.  *  R.  Cr.  Cks. 
881 ;  Bex  V.  BrwUon^  id.  454. 

Other  text> writers  of  the  highest  repute,  besides  those  previously  mentioned,  ailrm  the  nik 
that  accomplices,  though  admitted  as  witnesses  for  the  prosecution,  are  not  of  ri^t  entitled  tc 
a  pardon,  that  they  have  only  an  equitable  right  to  a  recommendation  to  the  executive  dcmeacy, 
and  they  all  hold  that  prisoners  under  such  circumstances  cannot  plead  such  right  ia  bar  of  aa 
Indictment  against  them  nor  avail  themselves  of  it  aa  a  defense  on  thdr  trlaL 

None  of  thome  propositions  can  be  successfully  controverted,  but  it  is  equally  dear  that  the 
party,  if  ho  testifies  fully  and  fairly,  may  make  it  the  ground  of  a  motion  to  put  off  the  trtd  ia 
order  that  he  may  apply  to  the  executive  for  the  protection  which  immemorial  assge  coaesdss 
that  he  Is  entitied  to  at  the  hands  of  the  executive.    8  Rnss.  on  C.  and  M .  (9th  Am.  ed.)  891. 

Certain  andent  statutory  regulations,  as  already  remarked,  gave  nnoonditiooal  proaiftae  C9 
accomplices  of  pardon  and  complete  exemption  from  punishment,  and  In  such  cases  it  wMdwajs 
hdd  that  the  accomplice,  if  ho  was  called  and  examined  for  the  prosecution,  waa  entitled  as  of 
right  to  a  pardon,  provided  he  acted  in  good  faith  and  testified  fully  and  ftiriy  to  the  whole 
truth.  Instances  of  the  kind  are  adverted  to  by  Mr.  Phillips  In  his  valuable  treatise  oa  Cfl- 
dence,  but  he,  like  the  preceding  text-writer,  states  that  aocumplicea,  when  adnaltted  as  wlfr- 
aeases,  under  the  more  modern  usage  and  practice  of  the  courts,  have  only  an  eqaltable  title  la 
be  recommended  to  mercy,  on  a  strict  and  ample  performance,  to  the  satisfaction  of  the  piadd- 
liig  Jndge,  of  the  conditions  on  which  they  were  admitted  to  testify,  that  each  aa  eqaliaUe  iMt 
eaanot  be  pleaded  In  bar,  nor  in  any  manner  be  set  up  aa  a  defenae  to  an  Indlofaat 
them  with  the  same  offense,  though  It  may  be  made  the  ground  of  a  motion  for  pattlag  < 
(rial  In  order  to  allow  time  for  an  application  to  the  pardoning  power.    1  PhU.  Sv.  Cod. 
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of  fk»  kind  «•  not  admitted  to  testify  u  of  ooane,  and  raffldent  aathorltj 
««jflnc  tlMt  In  the  praetloe  of  the  Bngliahoonrt  it  ii  atnal  that  a  motion  to  the  court  la  made 
lor  th«  pwpoaa,  and  that  the  oonrt,  in  view  of  all  the  circumet&ncoa,  will  admit  or  diMllow  the 
«fideaoe  aa  will  beat  promote  the  enda  of  pnblic  jn»tloe.    1  Phil.  Sv.  (ed.  1868)  8T ;  8  Roaa.  on 
C.  and  M.  (9th  Am.  ed.)  fi98. 

Good  raaaooaeixiat  to  snppoac  that  the  same  coiir.<«i.>  is  ponned  In  the  eonrta  of  eome  of  the 
^latca,  where  the  Bngliah  practice  ieeme  to  have  been  adopted  without  mach  modifloation. 
I^tph  ▼.  IF3Mp|rif,  9  Cow.  711. 

Bach  offendera  everywhere  are  competent  witneeaea  if  they  see  lit  voluntarily  to  appear  and 
tMtlfy,  but  the  oonrae  of  proceeding  in  the  conrte  of  many  of  the  States  is  quite  dtflbrent  from 
that  Jost  described,  the  rale  being  that  the  court  will  not  advice  the  Attomey-Oooeral  bow  he 
•hall  condnct  a  criminal  prosecution.  Conaeqnently  It  Is  regarded  aa  the  province  of  the  public 
prosecntor  and  not  of  the  court  to  determine  whether  or  not  an  accomplice,  who  la  willing  to 
criminate  hlmaelf  and  his  associates  in  guilt,  shall  be  called  and  examined  for  the  State. 

Of  all  othera,  the  prosecutor  is  best  qualified  to  detormlne  that  question,  aa  he  la  alone  sup> 
rosed  to  know  what  other  evidence  can  be  adduced  to  prove  the  criminal  chaige.  Applicationa 
of  the  kind  are  not  always  to  be  granted,  and  in  order  to  acquire  the  information  necessary  to 
determine  the  qneatlon,  the  public  prosecutor  will  grant  the  accomplice  an  interview,  with  the 
■aderstanding  that  any  communications  he  may  make  to  the  proaecutor  will  be  strictly  confl- 
dentlaL  Interviews  for  the  purpose  mentioned  are  for  mutual  explanation  and  do  not  abao- 
taitely  commit  either  party,  but  if  the  accomplice  is  subsequently  called  and  examined,  be  la 
cqaally  entitled  to  a  recommendation  for  executive  clemency.  PromifM  of  paidon  la  never  given 
in  each  an  interview,  nor  any  Inducement  held  out  beyond  what  the  before-mentioned  uaage  and 
prsctiee  of  the  courta  allow. 

Prooecntors  In  such  a  case  should  explain  to  the  accomplice  that  he  Is  not  obliged  to  criminate 
hlmaelf.  and  inform  him  jnat  what  he  may  reasonably  expect  In  caae  he  acts  in  good  fiUth  and 
tertiflea  fully  and  fairly  as  to  his  own  acts  in  the  case  and  those  of  his  aasodatoa.  When  he  fnl- 
tlls  ihoae  conditiona,  he  la  equitably  entitled  to  a  pardon,  and  the  prosecutor  and  the  court,  J 
aeed  bo,  when  fully  informed  of  the  facts,  will  Join  in  such  a  recommendation. 

Modillcatlons  of  the  practice  doubtless  e»lst  in  Jurisdictions  where  the  power  of  pardon  does 
tjot  exiat  prior  to  conviction,  but  every  embarrassment  of  that  sort  may  be  removed  by  the 
prosecntor,  aa  In  the  absence  of  any  legislative  prohibition  he  may  not.  proi,  the  indictment  if 
pending,  or  advise  the  prisoner  to  plead  guilty,  he.  the  prisoner,  veacrving  the  right  to  retract 
Ida  p.aa  and  pldhd  over  to  the  merits  if  his  application  for  pardon  shall  be  unsuccessful.  1  Biah. 
Cr.  Pr.  (td  ed.),  1 1078,  and  note. 

Where  the  power  of  pardon  exists  before  conviction  as  well  as  after,  no  such  difflcultlea  can 
arlae.  aa  the  prisoner.  If  an  attempt  Is  made  to  put  him  to  trial  in  spite  of  his  equitable  right  to 
paidon,  may  move  that  the  trial  be  postponed  and  may  support  his  motion  by  his  own  affldarit, 
when  the  court  may  properly  insist  to  be  Informed  of  all  the  circumstances.  Power  under  such 
dfcnmstancee  Is  vested  In  the  court  in  a  proper  case  to  put  otr  the  trial  as  long  as  may  be  neoea 
aary,  in  order  that  the  caac  of  the  prisoner  may  be  presented  to  the  executive  for  decision. 

CODtntlca  have  elapsed  since  the  Judicial  usage  referred  to  was  substituted  for  the  ancient 
practice  of  approMnwn/,  and  experience  shows  that  throughout  that  whole  period  It  has  proved, 
both  here  and  In  the  country  where  it  had  lU  origin,  to  be  a  proper  and  satisfactory  protection 
to  the  aceomplice  in  all  caaea  where  he  acto  in  good  faith  and  testifies  fairly  and  fully  to  the 
whole  truth.  Caaes  undoubtedly  have  arisen  where  the  accomplice,  having  refused  to  comply 
with  the  conditions  annexed  to  his  equitable  right,  baa  been  subsequently  tried  and  convicted, 
ft  being  first  determined  that  he  baa  forfeited  his  equitable  title  to  protection  by  his  bad  faith 
and  false  repreaentationa.  Cbm,  v.  Knapp,  10  Pick.  498.  Such  offenders.  If  they  make  a  full 
diadoeuie  of  all  matters  within  their  knowledge  in  favor  of  the  prosecution,  will  not  be  sub- 
jected to  punishment,  but  If  they  refuse  to  testify  or  tretify  falsely,  they  are  to  be  tried  and 
nHiy  be  convicted  upon  their  own  confeaalon. 

Nothing  of  weight  by  the  way  of  Judicial  authority  can  be  Invoked  in  opposition  to  the  views 
hire  expressed,  aa  la  evident  from  the  brief  filed  by  the  defendanta.  which  exhiblto  proof  of 
research  and  diligence.  Bedded  caaea  may  be  dted  which  contain  unguarded  expreaalons.  of 
wh*.^  the  foP^owIng  are  atilklag  examplea:  Fiuple  v.  WhippU,  9  Oow.  7D6;  U.  3,  v.  £«t,  4 
McL^esn.  108. 
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Neither  of  thoee  anei,  however,  rapport  the  propoeition  for  whidi  they  are  dted. 
eppearB  in  the  flret  omo  to  show  that  It  was  objected  on  behalf  of  the  aooompUoe  that  the  i 
gave  him  no  certain  aasaranoo  of  a  pardon,  Inasmnch  aa  the  power  of  pardon  wae  Tied  la  (he 
Governor,  and  the  anthorlty  of  the  court  extended  no  further  than  the  nscommendatioB  for 
mercy,  to  which  the  court  responded  that  the  legal  presumption  wae  that  the  pnUic  ftdth  wfU 
be  preserved  inviolate  and  I  hat  the  equitable  claim  of  the  partj  will  he  ratliled  and  allowed. 

Public  policy  and  the  great  ends  of  Justice,  it  was  said  in  the  second  caee,  require  that  dM 
arrangement  between  the  public  prosecutor  and  the  accomplice  should  be  oarrfed  oat  sad  tht 
court  proceeded  to  remark,  that  if  the  district  attorney  failed  to  enter  a  noflif  jwost^Ml  to  tht 
indictment,  ^  the  court  will  continue  the  cause  until  an  application  can  he  made  for  a  paidoa,** 
which  of  itaelf  is  a  complete  recognition  of  the  usage  and  practice  established  in  the  pbetol 
the  ancient  proceeding  of  approoemetU,  More  evil  than  good  flowed  from  tiiat  regulatlea.  lad 
in  consequence  the  practice  now  acknowledged  was  substituted  in  its  plaee,  under  which  tbt 
accomplice  acquires  only  an  equitable  right  to  the  clemency  of  the  executive,  which,  aa  Uri 
Mansfisld  said,  rests  on  usage  and  the  good  behavior  of  the  accomplice,  who,  in  a  propveas^ 
will  be  bailed  by  the  court  in  order  that  he  may  apply  for  the  pardon  to  which  he  Is  «<t«MaUf 
entitled. 

Should  it  bo  objected  that  the  application  may  not  be  successful,  the  answer  of  the  ooort  anit 
be,  in  substance,  tliat  given  by  Lord  DsmcAir  on  a  similar  occasion,  that  we  are  not  to  pnsnat 
that  the  equitable  title  to  mercy  which  the  humblest  and  most  criminal  aooompliee  may  this 
acquire  by  testifying  to  the  truth  in  a  Federal  court  will  not  be  sacredly  accorded  to  him  \gj  tkt 
President,  in  whom  the  pardoning  power  is  vested  by  the  Federal  Constitution. 

Having  come  to  the  conclusion  that  the  district  attorney  had  no  authority  to  make  the  afree> 
ment  alleged  in  the  plea  in  bar,  it  follows  that  the  Circuit  Court  erred  In  the  two  cases  instlnlsd 
there  in  overruling  the  demurrer  to  it,  and  that  the  Judgment  must  be  reversed  and  the  eaasaa 
remanded  for  further  proceedings  in  conformity  with  the  opinion  of  the  court. 

Tested  by  these  considerations,  it  is  clear  that  the  Circuit  Court  also  erred  In  afllnniaf  (hi 
judgmeut  of  the  District  Court  in  all  the  other  cases,  and  that  the  Judgment  in  each  of  thoif 
cases  must  be  reversed  and  the  causes  remanded,  with  directions  to  reverse  the  Judgment  of  the 
District  Court,  and  for  further  proceedings  in  conformity  with  the  opinion  of  the  court. 

In  StaU  V.  Graham^  Supreme  Court  of  New  Jersey,  April,  1879,  ISVroom,  16;  S.  (7.,  C 
Am.  Rep.  174,  it  was  held  that  if  an  accomplice  be  convicted  after  being  made  a  witaesibr 
the  State  and  received  as  snch  by  the  court,  and  after  having  made  an  ingenuoos  eonfaasloB. 
such  aoocnnplice  has  an  equitable  plalm  to  a  Judicial  recommendation  to  the  mercy  of  tta 
pardoning  power  which  cannot  be  withheld  without  a  violation  of  an  established  rule  of  praclles. 
Or  It  la  competent  for  the  court  to  order  the  accomplice  to  be  acquitted  at  the  trial  for  the  p■^ 
pose  of  qualifying  him  as  a  witness  for  the  SUte,  or  (oaooept  a  plea  adaalttlng  guilt  to  «cha 
degree  aa  In  the  opinion  of  the  court  la  raqnlalte ;  or  fbr  the  eoort  to  aaMst  to  the  eaMriaf  if  • 
moBipnmgtd  by  tiie  AttonM7-General. 
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Wbflra  goods  are  told  for  oaah,  and  deliTerod,  the  vendor  taking  the  yendee'* 
cheek  for  the  price,  which  on  presentment  four  days  thereafter  1b  dishonored 
the  Tondor  may  rescind  the  contract  andrechdm  the  goods. 

REPLEVIN  against  Zeigler,  sheriff,  to  recover  coal  levied  upon  by 
him  as  the  property  of  Haubold  &  Son,  by  virtue  of  an  execu 
tion  in  favor  of  Brown.  The  coal  had  been  sold  to  Haubold  &  Son, 
by  the  plaintifib,  the  terms  of  sale  being  one-half  cash,  balance  by 
promissory  note  at  sixty  days.  On  the  day  of  the  sale,  Haubold  A 
Son  executed  and  delivered  their  note  for  half,  and  on  the  fol- 
lowing day,  for  the  balance  of  the  purchase-money,  gave  their  check 
on  a  Cincinnati  bank,  payable  on  demand.  The  other  facts  are  in 
the  opinion.  The  plaintiffs  had  judgment  at  the  trial,  whiob  was 
reversed  at  general  term. 

Moadbifp  Johfuan  A  OoUton^  for  plaintiff  in  error. 

J.  Shroeier  and  MouUon^  Johnton  Jb  lAoy^  for  defendants  in 
error.  The  title  to  the  coal  passed  to  Haubold  A  Son.  2  Kent's 
Com.  496,  497;  HiUkiM  v.  Warren^  115  Mass.  587  ;  Caldwell  v. 
BartUU^  8  Do^r,  841 ;  Mmrns  v.  JBane^  8  Wend.  257  ;  Chapman  ▼ 
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LcOhrop^  6  Cow.  110;  Outram  v.  Morewood^  5  T.  R.  281 ;  UpUm 
▼.  Cotton  Mills^  111  Mass.  458. 

SooTT,  J.  The  question  in  this  case  is,  whether,  under  the  state  of 
facts  shown  by  the  agreed  statement,  the  title  to  the  ooal  paswd 
nnconditionally  with  the  possesnon  to  the  vendees,  in  virtoe  of  the 
contract  of  sale  and  delivery ;  or  whether,  as  between  the  parties, 
the  vendors  had  a  right  to  rescind  the  contract,  and  reclaim  posses 
sion  of  the  coal. 

This  controversy  is  virtually  between  the  vendors  and  the  vendees; 
for  the  rights  of  the  defendant,  Barrett,  who  is  the  voluntary  assignee 
in  bankruptcy  of  the  vendees,  are  only  those  of  his  assignors.  No 
question  arises  as  to  the  rights  of  a  bona  fide  purchaser  for  value. 

The  terms  of  sale  were,  one-half  cash,  and  the  other  half  by  prom* 
issory  note  at  sixty  days.  The  delivery  of  the  coal,  and  payment 
therefor,  were  concurrent  conditions  of  the  sale.  Plaintiffs  ooold 
not  demand  payment  till  delivery,  and  upon  delivery  they  had  a 
right  to  expect  present  payment.  A  delivery  under  such  ciroam- 
stances,  without  more,  is  in  law  conditional ;  and  if  payment  be  not 
made,  the  vendor  may  resume  possession  of  the  thing  sold.  Wabcuh 
Elevator  Co.  v.  Mrst  Nat.  Bk.  of  Toledo^  23  Ohio  St.  811,  and 
authorities  there  cited  ;  Benj.  on  Sales,  §§  592,  677. 

We  must  therefore  regard  the  delivery  mentioned  in  the  agreed 
statement  as  conditional  only,  nothing  being  stated  which  would 
give  it  a  different  character.  The  purchasers  proceeded  to  the  exe- 
cution of  the  contract,  on  their  part,  by  making  and  delivering  their 
promissory  note  for  the  deferred  payment.  For  some  unexplained 
reason,  the  cash  payment  was  not  made  till  the  next  day.  But  ve 
cannot  infer,  from  the  mere  fact  that  a  night  Intervened  before  t!ie 
cash  payment  was  made,  that  the  plaintiffs  consented  to  waive  their 
right  to  require  present  payment,  or  to  resume  possession  of  the 
barge  and  its  cargo,  if  payment  should  be  refused.  Such  temporary 
delay  is  quite  consistent  with  the  idea  that  the  parties  intended  their 
respective  rights  to  remain  in  statu  quo^  until  payment  should  be 
made.  The  burden  is  on  the  defendant  to  show  that  the  ptaintiffi 
waived  any  of  their  rights  under  the  contract.  On  the  next  day  th* 
I'lireliasers  gave  a  check  on  their  banker  for  the  cash  payment,  and 
on  the  following  day  became  bankrupts.  This  was  only  a  condi- 
tional payment)  which  would  become  absolute  if  the  check  was  paid 
on  presentation,  or  if  presentation  was  unreasonably  delayed  to  the 
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injuiy  of  the  drawers.  The  drawing  of  this  check  was  a  false  rep- 
resentation that  the  drawers  had  funds  sufficient  to  meet  it,  in  the 
hands  of  the  drawees ;  and  its  acceptance  hy  plaintiffs'  agents  was 
not  an  election  to  take  security  instead  of  cash.  The  law  on  this 
subject  is  thns  stated  by  Mr.  Benjamin,  in  his  treatise  on  Sales,  sec- 
tion 731  :  '^  But  a  man  who  prefers  a  check  on  a  banker  to  payment 
in  money  is  considered  as  electing  to  take  a  security  instead  of  cash, 
for  a  check  is  accepted  as  a  particular  form  of  cash  payment^  and  if 
dishonored  the  vendor  may  resort  to  his  original  claim,  on  the 
ground  that  there  has  been  a  defeasance  of  the  condition  on  which 
it  was  taken.  But  if  a  check  received  in  payment  is  not  presented 
within  reasonable  time,  and  the  drawer  is  injured  by  the  delay,  the 
check  will  operate  as  an  dbsoluU  payment.**  This  doctrine  is  abun- 
dantly sustained  by  the  authorities.  Everett  t.  CoUina^  2  Camp.  515 ; 
Smith  V.  Ifkrrand^  7  B.  A  C.  19 ;  Pearce  v.  DaviSy  1  Moody  &  Rob. 
365 ;  Sough  v.  Mayy  4  Ad.  &  Ell.  954  ;  Small  v.  JPhanklin  Mining 
Oo,^  99  Mass.  277  ;  Weddigen  v.  Boston  Elastic  JPahric  Co.f  100  Mass. 
422.  And  on  the  latter  point,  Hopkins  v.  Ware^  L.  R.  4  Ex.  268  ; 
Smith  V.  MUler,  43  N.  Y.  171 ;  8.  (7.,  3  Am.  Rep.  690. 

The  plaintiffs  reside  in  Pittsburg,  and  their  agents,  in  Cincinnati, 
transmitted  the  check  to  that  point,  whence  it  was  returned  to  a  Cin- 
cinnati bank  for  collection,  and  thus  a  delay  of  four  days  occurred 
from  the  date  of  the  check  till  its  presentation  for  payment.  The 
drawees,  for  good  cause,  refused  payment.  The  drawers  had  no 
funds  in  their  hands,  and  were  wholly  insolvent.  The  drawees 
were  still  solvent,  and  the  drawers  sustained  no  loss  by  the  delay. 
We  cannot  infer,  from  the  agreed  statement,  that  the  check  would 
have  been  paid  if  it  had  been  presented  on  the  day  of  its  date.  No 
state  of  facts  is  shown  which  would  have  justified  the  drawers  in 
expecting  that  it  would  be  honored.  They  had  not  then  provided, 
and  did  not  afterward  provide,  means  for  its  payment,  and  were 
otherwise  indebted  to  the  drawees.  They  had  assumed  to  appropri- 
ate absolutely  a  sum  of  money  in  their  banker's  hands,  and  have  no 
right  to  complain  that  the  plaintiffs'  agents  believed  in  the  existence 
of  the  fund,  and  expected  it  to  lie  in  the  hands  of  the  bankers  till 
called  for.    Byles  on  Bills  (6th  ed.),  20. 

As  between  the  parties,  then,  upon  the  dishonor  of  the  check,  we 

think  the  plaintiffs  were  clearly  entitled  to  resume  poMession  of  the 

coal.    But  in  the  meantime,  the  coal  had  passed  out  of  the  control 

of  the  purchasers,  and  was  in  the  possession  of  the  sheriff;  the  pnr^ 
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chasers  bad  made  a  voluntary  assignment  of  all  their  property,  and 
were  wholly  insolvent.  Under  these  circumstances  a  delay  of  three 
or  foar  days  occurred  before  the  dishonored  check  and  worthleflt 
note  of  the  purchasers  were  tendered  back,  and  a  return  of  the  coal 
demanded.  Whether  the  plaintiffs'  agents,  Walton  <&  Co.,  were  still 
in  Cincinnati,  or  had  left  that  place  before  the  protest  of  the  check, 
does  not  appear.  Be  this  as  it  may,  it  would  be  the  duty  of  the  Cin- 
cinnati bank,  which  had  received  the  check  for  collection,  to  inform 
its  correspondent,  at  Pittsburg,  of  its  protest.  Information  of  the 
fact  would  naturally  reach  the  plaintiffs  through  a  circuitous  channel, 
and  they  would  seem  to  have  lost  no  time  in  going  to  Cincinnati,  and 
asserting  their  rights.  No  such  delay  is  shown  as  would  manifest  an 
election  not  to  rescind;  nor  does  it  appear  that  Haubold  &  Son  were 
in  any  way  injured  thereby.  It  ought  not,  therefore,  to  affect  the 
right  of  plaintiffs  to  treat  the  supposed  payment  by  check  as  a  ani- 
lity, and  wholly  to  avoid  the  contract  of  sale. 

The  judgment  of  the  court  in  general  term  will  be  reversed,  and 
that  of  the  court  in  special  term  will  be  affirmed. 


Abklbdxb  v.  Ltkbhbmait, 

(88  Ohio  Bt  77.) 

l^ial — inoolufUarjf  i^Mraiion  (fjurjf, 

k  separation  of  the  jurors  in  a  civil  case,  after  the  Jury  has  retired  to  ooDiider 
of  the  verdict,  induced  by  a  sudden  alarm  of  fire  in  the  vicinity  of  the  Jniy* 
room,  ]b  not  of  itself  such  misconduct  as  will  vitiate  the  ventict  made  on 
reassembling.* 

ACTION  on  account.    The  opinion  states  the  facta.    The  plaintiC 
had  judgment,  which  was  reversed  on  appeal. 

David  TTumuUj  for  plaintiff  in  error. 

Ji  2E  ManhaXl^  for  defendant  in  error. 


*  Oom|«n  EoHft  ▼.  BUiU  (1  Tex.  CL  App.  SISX  M  Am.  Bip. 
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AsHBURN,  J.     Two  questions  are  presented : 

I.  Whether  the  District  Court  erred  in  reversing  the  judgment  of 
the  Court  of  Common  Pleas,  on  the  ground  of  alleged  misconduct 
of  the  jury? 

IL  If  it  did,  can  the  judgment  of  reversal  be  sustained  on  consid- 
eration of  the  whole  evidence  ? 

L  The  alleged  misconduct  of  the  jury:  1.  By  reason  of  its  separa- 
tion without  permission  from  the  court.  2.  By  reason  of  a  conver- 
Bation  had  by  one  of  the  jurors  when  separated  from  his  fellows. 

After  the  jury  had  retired,  in  charge  of  an  officer,  to  the  jury-room, 
to  consider  the  verdict,  an  alarm  of  lire  waA  heard.  What  appeared 
to  be  a  dangerous  fire  broke  out  in  a  large  block  of  buildings  within 
less  than  one  hundred  and  fifty  feet  of  the  jury-room.  Immediately 
"there  was  much  noise  in  the  court-house  and  halls;  the  court-house 
bell  rang  an  alarm.  Suitors,  witnesses,  members  of  the  bar,  the  courts 
and  officers,  rushed  in  great  haste  out  of  the  couiirhouse."  Seeing 
and  hearing  this,  the  jury  rapped,  in  apparent  alarm,  and  requested 
the  officer  in  charge  to  let  them  out.  He  did  so.  '^As  soon  as  the 
fire  was  extinguished,  all  of  the  jurors  returned  to  their  room." 

W.  W.  McKnight  says,  in  his  affidavit,  that  he  saw  two  or  three 
of  the  jurors  in  the  case  on  the  outside  of  their  jury-room,  and  with- 
out the  presence  of  the  officer  in  charge,  and  standing  on  the  steps  in 
front  of  the  court-house,  and  mixing  with  the  crowd  on  the  outside. 

[Omitting  certain  facts.] 

Section  268  of  the  Code  provides :  ''  When  the  case  is  finally  sub- 
mitted to  the  jury,  they  may  decide  in  court  or  retire  for  delibera- 
tion. If  they  retire,  they  must  be  kept  together  in  some  convenient 
place,  under  the  charge  of  an  officer,  until  they  agree  upon  a  verdict 
or  are  discharged  by  the  court,  subject  to  the  discretion  of  the  court 
to  permit  them  to  separate  temporarily  at  night,  and  at  their  meals. 
The  officer  having  them  under  his  charge  shall  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself,  except  to  ask 
them  if  they  have  agreed  upon  a  verdict,  unless  by  order  of  the 
court,"  etc. 

Section  297  provides  that  a  new  trial  will  be  granted  for: 

"1.  Irregularity  in  the  proceedings  of  the  court,  jury,  referee  or 
prevailing  party,  etc.,  by  which  the  party  was  prevented  from  having 
%  fair  trial. 

*•  2.  Misconduct  of  the  jury  or  prevailing  party." 

1.  Section  268  of  the   Code,  whether  considered  mandatory  or 
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directory  merely,  clearly  requires  that  Jurors  remain  together  during 
the  term  of  their  deliberation,  except  when  permitted  to  separate  bj 
order  of  the  court.  Yet  every  departure  from  this  letter  will  not 
be  treated  as  an  irregularity  or  misconduct  on  the  part  of  the  jury, 
such  as  to  require  the  verdict  to  be  set  aside.  When,  from  the 
irregularity  or  misconduct  of  the  jury,  there  is  reason  to  believe  a 
fair  trial  has  been  prevented,  or  that  the  verdict  is  the  result  of  bad 
motive,  it  should  be  set  aside. 

Many  of  the  old  rules,  regulating  the  conduct  of  the  jury  after 
retiring  to  the  jury-room  to  consider  of  their  verdict,  have  been 
abrogated.  They  are  now  to  be  treated  as  reasonable  men,  and 
their  conduct  will  be  considered  and  judged  in  the  light  of  the  cir- 
cumstances under  which  they  acted,  as  well  as  the  motives  that 
influenced  the  conduct  to  be  considered.  The  separation  of  tbii 
jury  was  an  irregularity,  and  technically,  might  be  called  misoon* 
duct.     But  what  were  the  circumstances  inducing  the  separation  ? 

While  deliberating,  an  alarm  of  fire  is  heard  in  the  jury-room. 
The  fire  is  blazing  in  a  large  block  of  buildings  near  the  jury-room. 
The  court,  officers,  attorneys,  witnesses,  all,  in  demoralixed  eager- 
ness, are  hastening  from  the  court-house.  The  jurors  see  and  hear 
all  this,  and  partaking  of  the  general  feeling  of  excitement,  and, 
perhaps,  curiosity,  are  let  out  of  their  jury-room  —  not  to  do  an 
unlawful  act  —  not  with  the  purpose  to  violate  their  oath  or  smirefa 
their  verdict.  The  act  of  separation  was  technically  a  violation  of 
the  statute,  but  involved  no  moral  wrong,  and,  in  our  opinion,  could 
not  in  any  degree  tend  to  prevent  a  fair  trial  or  an  honest  verdiei 
Daumer  v.  Boaster,  30  Vt.  467  ;  Parsons  v.  Buff^  38  Mo.  187;  HilKaid 
on  New  Trials,  ch.  10,  §  52,  and  cases  cited;  1  G.  A  W.  on  New 
Trials,  84,  86. 

[Omitting  the  other  questions  indicated.] 

We  find  no  substantial  error  in  the  judgment  of  the  Court  of  Ckm* 
mon  Pleas  in  refusing  to  award  a  new  trial. 

It  follows  that  the  judgment  of  the  District  Court  most  be 
reversed;  and  this  court  now  proceeding  to  render  the  judgment  the 
District  Court  should  have  rendered,  affirms  the  judgment  of  the 
Court  of  Common  Pleas. 
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SCBABFLSB  T.  CttT  OF  SaNDXTBKT. 
(VtOUoStMC) 

Jhmkipal  eorparaiion-^neffligeTice — e<mtHlnUorjf^'iei^md9wUk, 

L  penon  who  Tohmtanlj  attempts  to  pass  over  a  sidewalk  of  a  dty,  which  ho 
knows  to  be  dangerous  by  reason  of  ice  upon  it,  which  he  might  easily  avoid, 
cannot  be  regarded  as  exorcising  ordinary  prudence,  and  cannot  maintain  an 
action  against  the  city  to  recover  for  injuries  sustained  by  falling  upon  the  ice.* 

ACTION  to  recover  damages  for  an  injury  by  a  fall  ocoasioned  by 
flDOW  and  ice  on  a  sidewalk  of  the  defendant. 
The  jury  retamed  a  general  verdict  in  favor  of  the  plaintiff,  and  a 
special  verdict  in  response  to  interrogatories  bubmitted  to  the  jury 
by  the  court,  as  follows: 

1.  '*  Was  the  sidewalk,  at  the  time  the  injury  happened,  aside  from 
the  accumnlation  of  snow  and  ice,  in  good  condition  and  repair?" 
A.  "Yes." 

2.  ^  Was  the  obstruction  complained  of  an  unnatural  and  artificial 
•ocnmulation  of  snow  and  ice,  or  a  natural  and  ordinary  one?"  A. 
''A  natural  one." 

3.  **  Did  the  plaintiff  see  and  know  the  nature  and  character  of 
this  obstrnction  before  and  at  the  time  of  passing  over  it  ?  And 
did  he,  knowing  this,  voluntarily  pass  over  it  ?  "    A.  '*  He  did." 

4.  '*  Could  he  have  easily  avoided  it,  either  on  the  same  walk,  in 
the  street,  or  on  the  opposite  side,  or  on  any  other  walk,  and  reach 
his  destination  ?  If  so,  how,  and  in  what  way  ? "  A.  ''  He  could 
have  avoided  it." 

On  the  special  findings  the  court  gave  judgment  for  defendant 
below. 

ILAL.II.  Ooodunn^  for  plaintiffs  in  error,  cited  Shear.  &  Red. 
on  Neg.,  §§395,  414;  City  of  Ftovidmce  v.  Clapp^  17  How.  161; 
Loker  v.  Brookiine^  13  Pick.  346,  347;  West  v.  Village  of  Brockport^ 
16  N.  T.  163-6,  note ;  Chicago  City  v.  Bobbins^  2  Black,  418;  Chaa^ 
Y.Cabot  Bridge  Co.  J  6  Allen,  512;  Wallace  v.  Mayor,  etc.,  2  Hilt.  440; 
Beed  v.  Northfidd,  13  Pick.  04-8;  Smith  v.  LaweU,  6  Allen,  30; 
Snow  V.  Houmtonic  B.  Co.,  8  id.  441,  450,  and  137;  B¥ost  v.  TFo^ 

•  Sm  Jkrttif  ^.OUyqf  MmiOm  (44  Conn.  117),  S6  Am.  R<p.  418. 
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tham^  12  id.  85,  86;  Whittaker  v.  West  BoyUton^  97  Ma8&  273;  Fool 
V.  Sackettj  10  Allen,  535;  liler  v.  Nl  Y.  Cmt,  K  R.  Co,y  49  N.  Y. 
47;  8.  (7.,  10  Am.  Rep.  327  ;  Barton  v.  St.  LouU  R.  R.  Co.^  62  Ma 
253;  8.  (7.,  14  Am.  Hep.  418;  Wharton  on  Negligence,  §  403,  and 
anthoritiea  cited ;  Thurber  y.  Hudson  River  R,  R.  Co,j  60  N.  Y. 
331,  332. 

M  R.  it  C.  TT.  Sadler^  for  defendant  in  error. 

Day,  J.  The  liability  of  the  city  for  the  unsafe  condition  of  the 
streets,  especially  when  it  arises  from  natural  causes,  is  contested; 
but  the  view  we  take  of  the  case  renders  it  unnecessary  to  determine 
that  question  ;  for  if  it  exists,  and  the  negligence  of  the  city  be  con- 
ceded, the  plaintiff  was  not  entitled  to  recover,  if  his  injury  resulted 
from  the  want  of  ordinary  care  on  his  part.  His  negligence  i^ 
claimed  to  be  established  by  the  special  verdict ;  and  we  think  the 
question  made  on  this  point  is  decisive  of  the  case. 

In  rendering  a  general  verdict  in  favor  of  the  plaintiff,  the  jaij 
necessarily  found  that  he  was  without  fault.  Was  this  finding  con- 
sistent with  the  facts  specially  found  by  them  ? 

The  plaintiff  charged  that  the  defendant  suffered  snow  and  ice  to 
accumulate  and  remain  on  the  sidewalk,  in  such  manner  that  tU 
udewalk  '*  became  unsafe  and  dangerous.''  The  unsafe  and  danger 
ous  character  of  the  obstruction  was  the  gravamen  of  the  complaint; 
for  if  it  did  not  render  the  sidewalk  unsafe,  there  was  uo  such  negli- 
gence of  the  city  as  would  afford  a  ground  of  complaint.  It  mast 
be  assumed,  then,  to  entitle  the  plaintiff  to  recover,  that  the  obstruc- 
tion was  of  an  unsafe  and  dangerous  character ;  and  the  jury  must 
have  so  found,  or  they  could  *not  have  found  against  the  defendant 

In  regard  to  this  unsafe  and  dangerous  obstruction,  the  jury  bj 
their  special  verdict  found,  that  as  matter  of  fact,  the  plaintiff  knew 
its  nature  and  character  before  he  attempted  to  pass  over  it;  and 
that  having  such  knowledge,  he  voluntarily  passed  over  it,  when  be 
could  have  avoided  it,  and  reached  his  destination  without  going 
over  it.  Indeed,  it  is  fairly  inferable  from  the  special  findings  that 
he  could  have  ''  easily  "  avoided  the  obstruction.  Under  sacb  ci^ 
enmstances  it  was  his  duty  to  avoid  the  danger. 

If  the  snow  and  ice  presented  a  dangerous  obstruction,  which  th« 
defendant  was  bound  to  remove,  so  that  it  was  negligence  to  leave  it 
on  the  sidewalk,  it  must  follow,  since  its  "  nature  and  character* 
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were  known  to  the  plaintiff,  that  it  was  imprudence  in  him  to  venture 
open  it,  or  that  if  it  was  prudent  for  him  to  pass  over  it,  he  did  not 
exercise  due  care. 

The  case,  as  found  by  the  special  verdict,  is  not  one  where  there 
\i  an  obstruction  not  known  to  be  perilous.  In  thikt  class  of  cases 
negligence  cannot  be  imputed  to  one  who  uses  such  carefulness  as 
a  man  of  ordinary  prudence  would  exercise.  But  where  there  is 
danger,  and  the  peril  is  known,  whoever  encounters  it,  voluntarily  and 
unnecessarily,  cannot  be  regarded  as  exercising  ordinary  prudence, 
and  therefore  does  so  at  his  own  risk,  Durkin  v.  City  of  Troy^  6  J 
Barb.  437;  Eoans  v.  City  of  Utica,  69  N.  Y.  166,  8.  (7.,  25  Am. 
Rep.  166;  Wihon  v.  City  of  Charlestown^  8  Allen,  137;  JieUon  v. 
£aaaer,  64  N.  Y.  246;  8.  C,  13  Am.  Rep.  678;  Fennayloania  Co.  v. 
JtcUhgebj  32  Ohio  St.  66.  This  was  the  case  of  the  plaintiff,  as  shown 
by  the  special  verdict  Ho  was  then  not  without  fault  on  his  part 
But  the  general  verdict  necessarily  exculpates  him  from  negligence. 
The  special  and  general  verdicts  are  therefore  inconsistent.  In  such 
cases,  "  the  former  controls  the  latter,  and  the  court  may  give  judg- 
ment accordingly."    Code,  g  277. 

It  follows  that  the  court  did  not  err  in  refusing  to  render  judgment 

on  the  general  verdict,  nor  in  rendering  judgment  on  the  special  vor- 

dist  in  favor  of  defendant. 

Judgmeni  qfflrmed. 


Gk>ODALL  T.  CSOFEOV. 

an  Ohio  St  m.) 

iTttiiantff — aeffoMng  nuuMnery — it^ncUon. 

An  injunction  wHl  not  Issue  to  restrain  one  from  operating  machinery  in  a  law 
All  business,  on  the  ground  that  it  shakes  and  cracks  the  walls  of  the  plain 
tUPn  adjoining  houses,  and  diminishes  their  rental  value,  it  appearing  that  ac 
adequate  remedy  existed  in  an  action  for  damages,  and  that  the  plaintiff  did 
not  object  to  the 'erection  of  the  machinery  but  submitted  to  its  use  for  seven 


PROCEEDING  to  enjoin  a  nuisance.    The  parties  were  owners  of 
adjoining  lots  in  Cincinnati,  the  plaintiff's  lots  being  occupied 

•CoBpara  JOnibfT.  B^mum  (Bim.  4501),  10  Am.  Hep.  SS;  Orten  t.  Lake  (S4  MIm.  640^  IS  Am 
Btp.  S18L  and  refefenci. 
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by  honses  which  he  rented,  and  the  defendant  nring  his  lots  m  • 
stone  yard.  In  the  defendant's  basiness  he  nsed  steam  machinery 
for  sawing  and  dressing  stone,  which  the  plaintiff  alleged  camed  s 
great  noise,  and  caused  the  walls  of  his  houses  to  crack  and  Bhskc, 
and  his  tenants  to  leave,  and  diminished  the  rental  valae  of  hu 
property.  The  plaintiff's  houses  were  erected  in  1862;  the  defesdant 
owned  his  lots  and  used  them  as  a  stone  yard  before  that  time,  but 
introduced  the  machinery  in  question  in  1863.  The  court  made  the 
following  decree: 

^  The  court  therefore  adjudges  and  decrees,  that  defendant  be  pe^ 
petually  enjoined  from  conducting  said  business,  and  he  is  hereby 
prohibited  from  permitting  said  business  to  be  conducted  so  ai  to 
cause  or  occasion  any  perceptible  trembling,  oscillation,  or  Tibration 
of  the  plaintiff's  said  buildings,  or  so  as  to  dbturb  the  enjoyment  of 
the  occupants  of  said  buildings." 

Forestf  Cramer  eft  Mayer ^  for  plaintiff  in  error. 

Fox  A  Bird^  for  defendant  in  error.  It  is  well  settled,  that  where 
any  business  is  carried  on  by  power  of  steam,  and  in  carrying  on  the 
business  the  owners  of  adjoining  property  are  injured  in  their  build- 
ings, whether  by  cracking  the  walls,  by  rendering  the  buildings 
untenable  or  lees  convenient,  by  reducing  their  renting  value  or  othe^ 
wise,  the  carrying  on  such  business  is  a  nuisance.  McKeon  v.  Set^ 
4  Robt,  440;  affii*med  in  51  N.  Y.  800;  10  Am.  Rep.  659.  If  the 
Injury  is  a  continual  one  the  remedy  is  by  injunction.  51  N.  Y. 
807.  The  same  principle  is  recognized  and  established  in  Ptdi  v. 
lilder^  3  Sandf.  126-281;  Fish  v.  Dodge^  4  Den.  311 ;  CaUxn  v.  Voir 
entitle^  0  Pai.  675;  4  E.  S.  C.  L.  and  Equity,  16;  I>uncan  v.  Bayett 
22  N.  J.  Eq.  25;  Cleveland  v.  Citizens*  iSash  Co.^  20  id.  201;  Camp- 
beU  V.  Seaman,  2  T.  A  C.  233;  S.  C.  (63  N.  Y.  668),  20  Am.  Rep.  567 ; 
113  E.  C.  L.  66,  80,  overruling  Rale  v.  BarUWy  93  E.  C.  L. 

AsHBURN,  J.  It  would  be  almost  impossible  to  enumerate  the 
cases  in  which  courts  of  equity,  in  this  and  other  countries,  have 
interfered  or  refused  to  interfere  in  cases  of  alleged  nuisance,  public 
and  private.  It  will  suffice  to  say,  the  result  of  all  these  cases  seems 
to  be,  that  when  the  right  is  clearly  made  out,  and  the  oaisaace 
established,  a  court  of  equity,  in  case  of  private  nuisance,  will  intei^ 
fere  to  prevent  t*hat  which  violates  the  rights  of  another  in  his  prop* 
erty  in  an  essential  degree. 
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In  this  State,  however,  we  understand  the  nile  to  be,  that  a  ooait 
of  equity  will  only  interfere  to  restrain  an  alleged  nuisance,  when 
the  mischief  to  the  plaintifiTs  property,  or  rights  in  his  property,  are 
irreparable,  and  there  is  no  adequate  remedy  at  law  to  make  repara- 
tion. Although  the  restraint  of  an  established  nuisance  "is  an 
admitted  ground  of  equity  jurisdiction,"  that  branch  of  the  law 
"  will  carefully  abstain  from  interference  where  the  injury  will  sup- 
port an  action  at  law,  unless  the  party  seeking  such  aid  brings  him- 
self within  the  clearest  principles  of  equitable  relief."  Mc  Cord  v. 
ifer,  12  Ohio,  388.  To  the  end  that  right  may  be  done  and  injury 
prevented,  courts  having  jurisdiction  in  equity  will  determine  each 
case,  as  it  arises,  upon  its  own  facts  and  circumstances.  When,  from 
the  nature  of  the  case,  and  the  right  claimed  to  be  infringed,  no 
adequate  remedy  can  be  had  in  the  courts  of  law,  equity  will  enter- 
tain the  action,  where  the  thing  sought  to  be  prohibited  is  not  a 
nuisance  per  «e,  but  may,  under  some  circumstances,  prove  so,  the 
court  will  not  interfere  without  a  previous  trial  at  law.  1  Grant's 
Cases,  412;  19  Eng.  L.  &  E.  639. 

We  think  the  plaintiff  below,  upon  the  showing  made  in  his  peti- 
tion, and  by  his  proofs,  has  an  adequate  remedy  at  law.  There  is 
no  complaint  that  the  alleged  nuisance,  in  any  degree,  interferes  with 
his  health  or  that  of  his  family;  that  it  works  a  personal  inconvenience 
or  discomfort.  He  complains,  in  his  petition,  that  by  reason  of  the 
offensive  noise,  together  with  the  vibration  and  shaking  of  his  build- 
ings by  the  alleged  nuisance,  his  rents  were  reduced ;  that  the  steam 
power,  with  the  gearing  and  machinery  attached,  by  jarring  and 
shaking  his  buildings,  has  caused  the  walls  thereof  to  crack  ;  that 
the  vibration  and  jarring  of  the  eastern  building  alarmed  the  tenants 
and  caused  them  to  leave,  so  that  that  building  cannot  be  rented  for 
the  same  sum  of  money  as  the  adjoining  buildings,  though  of  the 
same  size  and  finish. 

Plaintiff's  right  to  invoke  the  interference  of  equity  is  not  clear 
on  the  face  of  his  petition.  Injury  to  his  building,  of  the  nature 
alleged,  and  loss  of  rents,  could  be  compensated  in  damages  by  a 
jury.  He  alleges  no  injury  arising  from  the  offensive  noises  made 
by  the  defendant's  machinery,  save  as  it  affects  the  rental  value  of 
his  property.  Where  an  assessment  of  damages  will  compensate  for 
the  loss  suffered  from  a  nuisance,  equity  will  not  interfere  ;  and  as  a 
general  rale,  that  mischief  or  damage  which  is  susceptible  of  com- 
pensation in  damages  is  not  irreparable. 
Vol.  XXXI— 68 
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We  have  carefully  considered  the  evidence  in  the  case,  and  irheo 
applied  to  the  pleadings  and  issues  we  have  no  doubt  bat  that  the 
injury,  sustained  by  the  plaintiffs,  by  reason  of  the  alleged  nuisance, 
could  be  compensated  in  an  action  for  damages.  Where  a  party  has 
a  plain  and  adequate  remedy  at  law,  and  his  right,  as  in  this  case, 
does  not  appear  perfectly  clear  for  equitable  jurisdiction,  the  party 
will  be  required  to  first  establish  his  right  at  law.  RichardTs  Appeal, 
bl  Penn.  St.  105. 

There  is  another  ground  upon  which  the  party  should  be  required 
to  establish  his  right  at  law  before  resorting  to  equity.  Plaintiff 
admits  the  business  carried  on  by  defendant,  of  which  he  complains 
is  not  a  nuisance  per  se.  Plaintiff  stood  by  and  saw  defendant  erect- 
his  business-house,  place  his  steam  power  and  other  machinery  therein, 
knowing  the  use  to  which  it  was  to  be  applied,  and  for  seven  or  more 
years,  without  objection,  saw  the  business  carried  on  during  tli^ 
same  hours  and  to  the  same  degree.  This  delay  and  apparent  acqui 
escence  will  not,  perhaps,  jeopardize  his  legal  rights,  but  are  circam- 
stances  justifying  the  chancellor  in  sending  plaintiff  to  a  court  of 
law,  to  establish  his  right  and  seek  compensation,  before  equity  will 
interfere  by  injunbtion.  Weller  v.  Smeatoriy  Cox's  Cases  in  Eq.  l'*»2; 
Reid  V.  Qifford,  6  Johns.  Ch.  1 9. 

A  court  of  chancery  may  interfere,  by  injunction,  when  the  injury 
is  conceded,  or  is  clearly  established,  yet  the  power  should  always  be 
exercised  cautiously  and  be  sparingly  used.  Where  the  business 
complained  of  is  lawful,  and  conducted  in  the  most  approved  and 
orderly  manner,  in  a  place  where  there  are  in  operation  numerous 
establishments  of  kindred  description,  contributing  to  the  needs  of 
the  community,  and  where  the  destruction  of  a  business  would 
occasion  more  injury  to  the  defendant  than  advantage  to  the  plain* 
tiff^  the  chancellor  will  exercise  the  high  prerogative  of  injuoctioB 
with  great  care  and  caution. 

In  this  case  the  decree  of  the  court  is  distinctively  severe  od 
defendant.  In  the  light  of  the  testimony  it  amounts  to  prohibition. 
It  orders  that  defendant  'Ms  hereby  prohibited  from  permitUngsaii 
business  to  be  conducted  so  as  to  cause  or  occasion  any  percept ib.^ 
trembling,  oscillation  or  vibration  of  the  plaintiff's  said  buildings  ^ 
This  is  to  be  done  in  sixty  days.  If  the  testimony  can  be  credited, 
this  decree  would  operate  to  the  total  destruction  of  defendant*! 
business,  working  apparently  a  far  greater  injury  to  him  than  ad  ran* 
tage  to  plaintiff.    This,  too,  when  plaintiff,  for  the  aUeged  iojorr 
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has  an  ample  remedy  at  law.  The  principle,  if  such  exists,  that  will 
support  this  decree  to  the  full  extent  would  cause  every  heavy  laden 
wagon  passing  over  Geneaee  street  to  do  ro  at  the  peril  of  an  injunc- 
tion. The  case  of  GUb^rt  v.  Shoioerman,  23  Mich.  448,  is  in  principle 
Mmilar  to  this.  A]vplying  substantially  a  remark  of  Coolkt,  J.,  ic 
that  case  to  this,  we  cannot  shut  our  eyes  to  the  obvious  truth  that 
if  the  miming  of  defendant's  engine  and  machinery,  in  the  manner 
It  appears  to  have  been  carried  on,  can  be  enjoined,  almost  any 
manufactory  in  any  of  our  towns  and  cities  may  be  enjoined  upon 
similar  reasons. 

We  think  the  testimony  admitted,  over  the  objection  of  defendant 
below,  was  incompetent.    As  a  question  of  law,  its  importance  does 

not  require  farther  consideration. 

Judgment  reversed. 


Saooim  National  Baitk  of  Clbybland  t.  McQuibb. 

(380hloSt.t96.) 

NegtMtiU  inrtrumenU  ^toaiwr  of  protest — general  aesignmeni  by  maker  te 

indoner, 

M.  was  Indoraer  upon  a  series  of  notes  made  by  C,  who  had  assigned  all  his 
property,  for  the  benefit  of  all  his  creditors  equally,  to  M.  After  the  assign* 
ment,  M.  told  the  bank,  holder  of  the  notes,  to  bring  them  to  him  as  they 
matured,  and  he  would  pay  them,  or  waive  protest  on  them.  This  was  done 
upon  all  the  notes  but  the  last  At  noon  of  the  day  the  last  became  due,  the 
bank  clerk  presented  it  to  M.  for  payment,  who  said  he  would  not  pay  it  or 
waive  protest  on  it,  because  the  signature  was  not  his,  but  a  forgery.  Hdd, 
the  necessity  of  demand  and  notice  was  not  dispensed  with. 

ACTION  on  a  promissory  note,  against  maker  and  indorser.  At 
the  time  the  plaintiff  discounted  this  note  it  held  several  other 
notes  made  by  the  defendant,  Carr,  and  indorsed  by  the  defendant, 
McGuire.  Subsequent  to  the  discounting  of  the  note  in  suit,  and  before 
its  maturity,  and  before  the  maturity  of  the  other  notes,  the  defendant, 
Carr,  made  a  general  assignment,  for  the  benefit  of  his  creditors,  to 
the  defendant,  McGuire.  Subsequent  to  the  assignment,  and  while  the 
plaictiff  was  the  holder  of  said  note,  the  defendant,  McGuire,  told  a 
elerk  of  the  plaintiff  that  Carr  had  assigned  to  him,  and  that  the  bank 
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need  not  present  the  notes  for  payment,  but  to  bring  to  him  all  the 
notes,  as  they  became  due,  and  he  would  either  pay  or  waive  protest 
on  them.  The  clerk  did  present  to  McGnire  all  the  notes,  ss 
they  severally  matured,  and  MoGnire  cither  paid  tliem  or  waived 
in  writing  demand  of  payment,  and  notice  of  non-payment,  of  all 
of  them,  except  the  one  in  suit,  which  matured  later  than  the  others. 
About  noon  on  the  day  of  the  maturity  of  the  note  in  suit  he  pre- 
sented this  note  to  McGuire  for  payment,  and  McGuire  answered 
that  he  would  not  pay  the  note,  nor  waive  protest  on  it,  because  the 
signature  on  its  back  was  not  his,  but  was  a  forgery.  No  demand 
was  made  upon  the  maker,  Carr.  Carr's  assets  were  insaffideot  to 
pay  his  liabilities.  The  plaintiff  had  judgment  at  the  trial,  which 
was  reversed  by  the  District  Court. 

W,  J,  Boardrnxm^  for  plaintiff  in  error.  There  was  no  neoessity 
for  demand  and  notice.  Brett  v.  Zevett^  13  East,  213 ;  1  Pars,  on  Notes 
and  Bills  (ed.  1867),  562,  566, 567,  569;  Mechanics^  Bk.  v.  OriswoU, 
1  Wend.  166;  Bond  v.  JParnham^  5  Mass.  170;  Barton  v.  Baker^  1 
S.  &  R.  334;  WcUkins  v.  Crouch^  5  Leigh.  538. 

I^ler  A  Deniaon  and  HamUton  A  DenUon^  for  defendant  in  error 

Wbioht,  J.  It  is  not  necessary  to  consider  the  question  of  forg- 
ery in  this  case,  as  the  jury  did  not  seem  to  give  it  mach  oonsiden- 
tion,  and  perhaps  with  good  ground  for  so  doing. 

But  it  lis  claimed  by  McGuire's  counsel  that  the  Superior  Court 
erred  in  its  charge  to  the  jury,  and  therefore  the  District  Court  were 
right  in  reversing  the  judgment,  and  the  District  Court  should  be 
affirmed  here. 

The  part  of  the  charge  complained  of  is  this:  **  If  upon  this  evi- 
dence, however,  you  do  not  find  that  McGuire  either  waived  demand 
and  notice,  or  did  not,  by  his  conduct,  mislead  the  plaintiff,  and  so 
prevent  a  demand  upon  the  maker  and  notice  to  himself,  I  say  to  yon 
(and  because  requested  by  the  plaintiff,  and  so  I  understand  the  law 
to  be),  that  if  before  the  maturity  of  this  note,  McGuire,  the  defend- 
ant, as  assignee  in  insolvency,  had  received  a  transfer  from  Carr,  the 
maker,  of  all  his,  Carr's,  property,  and  that  on  the  day  of  the 
maturity  of  the  note,  the  plaintiff  made  a  demand  on  him,  MeOoire, 
for  the  payment  of  the  note,  that  would  be  in  law  a  saiBoieiil 
demand  and  notice  to  charge  him,  as  indorser." 
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The  ooiinsel  for  the  bank  seem  to  claim  that  this  assignment  of  all 
Carr's  property  to  his  indorser,  McGnire,  instead  of  making  the 
demand  on  the  latter  a  sufiicient  demand,  was  rather  an  excuse  for 
DOt  making  any  demand  at  all.  They  say,  ^'  MoGuire,  having  obtained 
an  assignment  to  himself  of  all  the  maker's  property,  the  holder  was 
thereby  released  from  making  demand  upon  the  maker  of  the  note, 
for  the  reason  that  such  a  demand  would  have  been  useless,  and  also 
for  the  reason  that  McGuire  knew  that  a  demand  would  be  useless.'* 

It  has  been  often  said  that  an  assignment  of  all  the  maker's  prop- 
erty to  an  indorser,  dispensed  with  demand  and  notice,  but  exactly.what 
the  role  is,  is  a  matter  of  some  doubt,  as  will  be  seen  by  reference  to 
the  learned  notes,  in  Redfield  &  Bigclow's  Leading  Cases  on  Bills 
and  Notes,  and  see  Barton  v.  Baker^  1  S.  &  R.  334  ;  1  Pars.  Notes  and 
Bills,  560-675,  and  the  notes  thereto.  In  this  case  we  deem  it  enough 
to  say,  that  unless  the  assignment  was  sniHcient  to  protect  the  indorser, 
demand  and  notice  is  not  dispensed  with.  The  ground  of  this  rule 
iS)  that  as  the  indorser  is  secured  by  the  property  in  his  hands,  there 
k  no  ooeasion  for  demand  and  notice.  Kent  states  that  the  fact  that 
the  indorser  is  '^  protected,"  occasions  the  waiver  of  his  legal  rights. 
8  Kent,  113.  The  evidence  shows  that  Carr's  assets  were  not  suffi- 
cient to  meet  his  liabilities,  and  the  .charge  thereupon  was  erroneous. 
The  assignment  did  not  make  the  demand  on  McGuire  a  sufficient 
demand,  nor  did  it  dispense  with  the  necessity  of  demand.  It  has 
already  been  held  by  this  court  in  Beard  v.  Weaterman^  32  Ohio  St 
29;  that  **  demand  and  notice  are  not  necessary  as  against  an 
indorser,  who,  at  the  date  of  the  maturity  of  the  note,  has  sufficient 
property  of  the  maker  in  his  possession  held  as  security  against  his 
liabiHty." 

But,  on  behalf  of  the  bank,  it  is  claimed,  that  conceding  this 
charge  to  be  error,  yet  the  verdict  upon  the  whole  was  right,  inas- 
much as  MoGoire  had  waived  demand  and  notice,  or  rather  that  he 
had  led  the  bank  to  suppose  he  had  dispensed  with  them. 

The  evidence  on  this  point  we  understand  to  be  thi^ :  There  were 
several  of  these  notes,  and  McGuire  had  told  the  bank  they  need  not 
present  them  to  Carr,  but  they  should  bring  them  to  him  as  they 
became  due,  and  he  would  either  pay  them  or  waive  protest.  This 
he  did  until  the  day  of  payment  of  the  note  in  controversy.  At  noon 
of  that  day  the  clerk  came  to  McGoire  with  his  note,  and  MoGuire 
laid  *'  he  would  not  pay  the  note  nor  waive  protest  upon  it,  because 
the  signature  on  its  back  was  not  his,  the  said  McGaire's,  signature, 
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but  was  a  forgery."  This  is  the  clerk's  statement.  MoGuire's,  which 
is  in  effect  the  same,  is:  He  says  the  clerk  asked  him  "to  pay  or  to 
waive  protest  on  said  note,  which  he  (McGaire)  then  and  there 
refused  to  do,  and  so  expressly  told  Proudfoot,  because  said  indorse* 
nicnt  on  the  back  of  the  note  was  a  forgery,  and  he  would  never  piy 
the  note." 

We  understand  the  upshot  of  tliis  conversation  to  be  that  McGaire 
intended  to  take  back  all  he  had  said  and  done  in  the  matter  of  waiv- 
ing protest,  and  intended  the  bank  so  to  understand.  Under  this 
agreement  he  had  been  pursuing  a  certain  line  of  conduct,  waiving 
protest  (which  includes  demand,  notice  and  all  steps  necessary  to 
charge  the  indoracr)  upon  the  notes  as  they  came  along,  but  now 
there  is  one  which  is  forged,  or  he  thinks  it  is  forged,  or  says  it  is 
forged.  Thereupon  he  repudiates  on  the  spot  all  existing  arrange- 
ments, waivers  and  understandings,  and  tells  the  bank  to  parsae  its 
legal  remedies,  whatever  they  are.  This  is  the  way  the  evidence 
stiikes  a  majority  of  the  court. 

It  is  said,  with  a  great  deal  of  force,  that  McGuire  stood  in  two 
characters,  that  of  assignee  and  that  of  indorser ;  and  that  in  hii 
character  of  assignee,  he  did  not  intend  to  insist  on  demand,  know- 
ing it  to  be  useless.  But  we  think  he  did  not  intend  to  waive  any- 
thing, or  dispense  with  anything,  either  as  assignee  or  indorser. 

If  the  demand  had  been  made  at  the  close  of  bank  hours,  non 
constcU  but  that  the  note  might  have  been  paidL  Perhaps  the  6u>- 
position  is  far  fetched.  We  concede  it  to  be  so.  But  the  indorser 
had  the  right  to  have  that  done  which  would  exclude  the  possibility 
of  any  supposition,  reasonable  or  unreasonable.  He  had  to  the  last 
minute  of  the  last  hour  of  the  last  day,  and  if  no  one  by  that  time 
stepped  in  to  meet  the  demand  of  payment,  he  was  liable.  But  how 
does  a  demand  three  or  four  hours  before  this  time  show  that  no  pay- 
ment could  or  would  be  made  at  this  time  ?  This  may  be  said  to  be 
technical.  So  is  the  law  with  regard  to  demand  and  notice.  It  most 
be  complied  with,  and  it  is  no  excuse  to  show  that  there  was  no  use 
in  complying  with  it. 

The  law  on  this  subject  is  strict  and  well  defined,  and  a  waiver  of 
che  steps  to  charge  the  indorser  must  be  clear  and  beyond  dispnta 
The  bank  had  plenty  of  time  to  take  these  steps  after  the  indorsci 
bad  retracted  his  previous  agreement,  and  to  fasten  a  waiver  on  hia 
now,  it  must  be  upon  acts  or  words  that  are  not  doubtful  Parsom 
well  says  (1  Bills  &  Notes,  465):  *'  We  are  unwilling  to  dose  this 
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topic  of  excnse  for  non-presentment  without  remarking  that  the 
rale  requiring  presentment  is  so  stringent,  and  rests  upon  reasons 
which  require  so  rigid  an  adherence  to  the  rule,  that  it  is  not  safe 
or  prudent  to  rely  upon  any  of  these  excuses,  except  perhaps  an 
ezpresi  waiver  in  writing  upon  the  paper  itself." 

JudgmerU  of  the  District  Court  is  afflrtned. 


PhvBBinMH,  GnroorHATX  and  St.  Louib  Railway  Compavt  t. 

MOOBS. 

(SSObloStaSl) 

Skiiuie  «>  eons^metion  ^fmfdkire  or  pmaXtif, 

k  itatnte  which  prohibits  any  railroad  corporation  from  demanding  and  receiv- 
ing for  the  transportation  of  passengers  more  than  three  cents  per  mile,  for  a 
distance  of  more  than  eight  miles,  gives  the  party  aggrieved  a  right  to  recover 
fitm  such  corporation  a  forfeiture  of  not  less  than  twenty-five  dollars  for  each 
case  of  overcharge.* 

ACTION  to  recover  the  forfeitures  provided  by  a  statute  which 
reads  as  follows:  *'Any  corporation  operating  a  railroad  in 
whole  or  in  part  in  this  State  may  demand  and  receive  for  the  trans- 
portation  of  passengers  on  said  road,  not  exceeding  three  cents  per 
mile  for  a  distance  of  more  than  eight  miles;  «  «  «  i^q^ 
every  such  corporation  ♦  ♦  ♦  ^[^q  ^y^^\  violate,  or  per- 
mit to  be  violated,  the  provisions  of  this  act,  or  any  other  corporation, 
company,  person  or  persons  who  shall  demand  or  receive  a  greater 
sum  of  money  for  the  transportation  of  passengers  «  «  « 
on  or  over  their  railroad  than  the  sum  allowed  by  law,  shall  forfeit 
snd  pay  to  the  party  aggrieved  a  sum  equal  to  double  the  amount 
of  the  overcharge,  but  in  no  case  shall  the  amount  of  the  forfeiture 
be  less  than  twenty-five  dollars." 

Nineteen  distinct  violations  of  this  statute  were  charged,  in  each 
of  which  the  distance  traveled  over  the  road  of  defendant  below  is 
fltated,  and  also  the  fare  demanded  and  received  by  said  defendant 
for  such  travel,  which  in  each  case  exceeds  the  rate  of  three  cents 
per  mile.  In  no  one  of  the  cases  alleged,  however,  did  such  excesi 
tmonnt  to  twelve  dollars  and  a-half,  nor  did  the  aggregate  of  such 
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excess,  in  all  the  cases,  amount  to  that  sum.  .  Plaintiff  below 
demanded  and  had  a  judgment  for  twenty-five  dollars  for  each  of 
the  alleged  violations  of  the  statute. 

J.  H,  Swatiy  for  plaintiff  in  error.  The  penalty  against  railroad 
companies  under  the  act  of  April,  1873,  for  charging  more  for  trans- 
portation than  the  law  allows,  is  double  the  overcharges  and  not  the 
twenty-five  dollars  mentioned  in  the  proviso.  When,  therefore,  ao 
action  is  brought  to  recover  double  the  overcharges  at  different 
times,  we  claim,  if  the  aggregate  amount  of  the  overcharges  when 
doubled  is  less  than  twenty-five  dollars,  the  plaintiff  is  entitled  to  a 
judgment  for  twenty-five  dollars  to  cover  such  double  overcharges 
and  to  cover  the  expenses  of  prosecuting  the  action;  and  on  the 
other  hand,  if  the  overcharges  doubled  amount  to  more  than  twenty- 
five  dollars  the  plaintiff  is  entitled,  under  the  section,  to  a  jadgment 
for  double  the  overcharges.  As  a  penal  statute  will  be  oonstraed 
strictly,  and  penalties  not  be  implied  or  multiplied  beyond  its  expre« 
terms,  we  refer  the  court  to  the  peculiar  language  of  the  statnte. 
will  be  observed  that  it  does  not  provide  that  the  twenty-five  dollars 
shall  be  recovered  for  each  and  every  overcharge  where  doable  the 
amount  of  each  overcharge  is  less  than  twenty-five  dollars.  It  wooM 
have  so  provided  if  it  had  adopted  the  usual  and  customary  language 
of  penal  statutes,  had  such  been  the  intention.  To  find  that  inten- 
tion the  court  must,  after  the  word  *' forfeiture "  in  the  proviao, 
interpolate  the  words  ''  for  each  and  every  overcharge.**  So,  too,  if 
double  the  overcharges  sued  for  amounts  to  twenty-five  dollars  or 
over,  it  is  dear  the  plaintiff  can  recover  no  more  than  double  the 
overcharges,  and  in  such  case  the  twenty-five  dollars  mentioned  in 
the  proviso  has  nothing  to  do  with  the  amount  of  the  recovery  or 
forfeiture.  Msher  v.  Ni  T  C.  B.  JR.,  46  N.  Y.  644.  We  claim  in 
this  case  that  the  overcharges  when  aggregated  and  doubled  being 
less  than  twenty-five  dollars,  the  plaintiff  below  could  claim  a  verdict 
and  Judgment  for  twenty-five  dollars  only,  and  that  he  shoold  hare 
prosecuted  this  action  before  a  justice  of  the  peace. 

Jl  B.  Cde^  for  defendant  in  error. 

Scott,  J.     (Omitting  a  question  of  pleading.) 

The  only  remaining  question  is,  whether  the  court  below  erred  is 
rendering  judgment  for  a  forfeiture  of  twenty-Are  ddlan  in  mA 
ease  of  overcharge. 
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We  do  DOt  understand  that  the  plaintiff  in  error  denies  that  the 
fereral  paragraphs  in  plaintiflTs  petition  each  state  a  distinct  cauf^c  of 
aetion.  Plaintiff  in  error  demurred  to  eight  of  them  as  distinct 
caiisos  of  action,  and  we  think  this  was  properly  done.  Nor  did 
plaintiff  in  error,  by  demurrer  or  otherwise,  question  the  right  of 
plaintiff  below  to  nnite  in  one  petition  several  distinct  causes  of 
action  arising  nnd^r  the  same  statute.  Bnt  the  claim,  as  we  undor^ 
stand  it  from  the  answer  below,  and  from  the  argument  of  counsel 
for  plaintiff  in  error,  is  that  the  statute  gives  to  the  party  aggrieved 
a  right  to  recover  double  the  amount  of  the  overcharges  by  way  of 
penalty  or  forfeiture,  and  that  the  sum  of  twenty-five  dollars  is 
awarded  only  as  a  eonditional  compensation  in  cases  where  the 
ftgg>^Kg<^  amount  of  doable  the  overcharges  complained  of  in  any 
action  shall  be  found  to  be  less  than  twenty-five  dollars,  and  cannot, 
therefore,  be  recovered  for  each  overcharge,  inasmuch  as  the-  statute 
do*s  iMe,  iQ  terms,  provide  that  such  sum  sball  be  recovered /(>r  each 
and  every  overcharge. 

In  support  of  this  position,  we  are  referred  to  the  case  of  JFUher  v. 
K  Y.  C.  jR,  H,  Co,  decided  by  the  Court  of  Appeals  of  New  York, 
and  reported  in  46  Ndw  York,  644.  There  the  plaintiff  sued  for 
namerons  overcharges,  as  in  this  case,  and  claimed  to  recover  the 
penalty  of  fifty  dollars  on  each  overcharge,  together  with  the 
amount  of  the  overcharges.  The  law  of  New  York  provided  **  that 
any  railroad  company  which  shall  ask  and  receive  a  greater  rate  of 
fare  tbaa  that  allowed  by  law,  shall  forfeit  fifty  dollars,  which  sum 
ijiay  be  recovered,  together  with  the  excess  so  received,  by  the  party 
paying  the  same."  The  court  held  that  *Uhe  forfeiture  of  fifty  dol- 
lars was  not  given  as  a  satisfaction  of  the  injury  received  —  that  is 
frnkLy  satisfied  by  %  retom  of  the  sum  extorted,  with  interest ;  but 
the  fifty  dollars  is  given  to  compensate  the  party  injured  for  liis 
expenses  in  the  prosecution,  and  to  compel  the  company  to  pay  such 
a  sum  as  would  stop  the  practicer" 

This  New  York  statute,  it  will  be '^  perceived,  gave  the  party 
aggrieved  a  right  to  recover  two  sums  of  money,  to  wit,  fifty  dol- 
lar*, as  a  forfeiture,  together  with  the  excess  received  by  the  railroad 
company.  The  court  held  that  the  recovery  of  such  excess  was  not 
intended  by  the  statute  as  a  satisfaction  for  the  injury  sustained,  and 
that  the  penalty  of  fifty  dollars  was  given  to  the  party  injured  by 
way  of  compensation  for  expenses  of  prosecution,  and  to  compel  the 
company  to  desist  from  extortion.  But  the  Ohio  statute,  under 
Vol.  XXXI  — 69 
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which  this  action  was  brought,  allows  a  recovery  of  bnt  one  Bum, 
and  that  by  way  of  penalty  or  forfeiture  for  each  case  of  its  yiolation. 
It  gives  nothing  but  a  forfeiture  '*  equal  to  double  the  amount  of  the 
overcharge,  but  in  no  case  less  than  twenty-five  dollars."  The  (»/«e« 
referred  to  in  the  clause  which  provides  that  "  in  no  case  shall  ih« 
amount  of  the  forfeiture  be  less  than  twenty-five  dollars,"  clearly 
appear,  from  the  preceding  context,  to  be  cases  of  overchargeSb  The 
New  Tork  statute,  to  which  reference  has  been  made,  contained  no 
such  clause.  And  a  majority  of  the  court  are  unable  to  perceive  a 
substantial  difference  between  the  meaning  of  this  language,  and  that 
of  a  provision  declaring  that  in  ea^h  arid  every  case  of  overcharge 
the  forfeiture  should  be  not  less  than  twenty-five  dollars. 

If  the  amount  of  the  forfeiture  can,  in  no  case^  be  leas  than  twenty- 
five  dollars,  then  it  must,  in  each  and  every  case,  be  as  great  as 
twenty-fi.ve  dollars. 

We  think  the  judgment  of  the  Court  of  Common  Pleas  most  be 
affirmed. 


Workman  v.  Wbioht. 

*  (88Oldo8t401) 

NegaUobtlA  itutrufn&nU  ^forgery  ^rat{fioaUon, 

A  mere  promise  to  pay  a  forged  note,  when  such  promise  is  given  l^  ths  sup* 
posed  maker  of  the  note  without  any  new  consideration;  and  after  the  proniisN 
has  acquired  the  note,  is  not  binding.    (5w  naU,  p.  548.) 

ACTION  on  a  promissory  note.    The  opinion  sufficiently  mdicatei 
the  facts.    The  defendant  had  judgment  below. 

Harrison^  Olds  db  Marshy  for  plaintiff  in  error,  cited  as  to  ratifica- 
tion. Story  on  Agency  (Bennett's  ed.),  §§  263,  242,  250;  Bank  v. 
Warren^  15  N.  Y.  577;  Crout  v.  De  Wolf,  1  R.  I.  893 ;  Barper  v. 
Deveney  10  La.  Ann.  724;  Thomson  on  Bills,  218;  £ank  v.  Orqftt^ 
4  Allen,  447;  Farsythe  v.  Day,  46  Me.  176;  Bank  v.  IRddUbrook, 
83  Conn.  05;  Howard  v.  Duncan^  8  Lans.  174;  Livings  y.  WiUt^ti 
III  387 ;  HoUU  y.  Fond^  7  Humph.  228. 

BuUer  <k  Mtffmany  for  defendants  in  error. 
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Wbight,  J.  Under  the  pleadings  and  finding  A  the  ooart  below, 
it  may  be  assumed  that  the  name  of  Calvin  Wnght  was  a  forgery, 
as  there  was  evidence  tending  to  show  the  fact,  and  we  cannot  say 
that  the  conclusion  reached,  in  this  respect,  was  clearly  against  the 
testimony.  It  is  claimed,  however,  that  his  admissions  and  promises 
to  pay  the  note  ratified  the  unauthorized  signature. 

Had  Workman,  the  owner  of  the  note,  taken  it  upon  the  faith  of 
these  admissions,  or  had  he  at  all  changed  his  status  by  reason 
thereof,  such  facts  would  create  an  estoppel,  which  would  preclude 
Wright  now  from  his  defense.  This  appears  from  most  of  the 
authorities  cited  in  the  case.  But  no  foundation  for  an  estoppel 
exists.  All  these  statements  of  Wright,  whatever  they  were,  were 
made  after  Workman  became  the  owner  of  the  paper.  Workman  did 
'  not  act  upon  them  at  all.  He  was  in  no  way  prejudiced  by  them, 
nor  did  they  induce  him  to  do,  or  omit  to  do,  anything  whatever  to 
his  disadvantage.  But  it  is  maintained  that  without  regard  to  the 
principle  of  estoppel,  these  admissions  and  promises  are  a  ratification 
of  the  previously  unauthorized  act,  upon  the  well  known  maxim,  omnU 
ratihaldtio  retrotrahUur  et  mandcUo  priori  csquiparatur. 

It  is  said  that  a  distinction  exists  between  the  classes  of  cases  to 
which  this  principle  applies.  Where  the  original  act  was  one  merely 
voidable  in  its  nature,  the  principal  may  ratify  the  act  of  his  agent, 
although  it  was  unauthorized.  But  where  that  act  was  void,  as  in 
case  of  a  forgery,  it  is  said  no  ratification  can  be  made,  independent 
of  the  principle  of  estoppel,  to  which  we  have  alluded.  Most  of  the 
authorities,  cited  by  counsel  for  plaintiff  in  error,  are  of  the  first 
class,  where  the  act  was  only  voidable. 

Bank  v.  Warren^  16  N.  Y.  677,  was  where  one  partner,  without 
authority,  and  for  his  own  exclusive  benefit,  indorsed  his  own  note 
in  the  firm  name,  his  copartner  was  held  bound  by  a  subsequent 
promise  to  pay  it,  without  any  independent  consideration. 

In  Crota  V.  De  Wol/y  1  R.  I.  393  the  third  clause  of  the  head-note 
if:  "Where  the  person,  whose  signature  is  forged,  promises  the 
forger  to  pay  the  note,  this  amounts  to  ratification  of  the  signature, 
and  binds  him."  But  an  examination  of  the  case  shows  that  evi- 
dence was  offered  to  prove  that  plaintiff  had  bought  the  paper  in 
eouseqnence  of  what  defendant  said  to  him,  and  the  court  charged, 
that  if  before  purchasing  the  note,  plaintiff  asked  defendant  if  he 
should  buy,  and  was  told  he  might,  defendant  could  not  excuse  him- 
self  on  the  ground  of  forgery.     So  that  the  case  may  be  put  upon 
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the  grotmd  of  estoppel,  without  relying  upon  the  ground  stated  in 
the  head-note  quoted. 

Harper  v.  Dev^ne^  10  La.  Ann.  724,  was  where  a  clerk  of  a  house 
signed  the  name  of  the  house  hy  himself  as  agent.  Defendant,  a 
member  of  the  house^  afterward  took  the  note,  oorreeted  its  date, 
and  promised  to  pay  it;  and  this  was  held  a  ratification  to  make  hiro 
liable.  In  this  case,  and  many  like  it,  it  may  be  remarked  that  the 
agent  assumed  to  have  authority,  and  does  the  act  under  that  belief; 
but  in  case  of  a  foi^ery,  there  is  no  such  authority  and  no  such 
belief. 

The  case  of  Fcreythi  v.  2>ay,  40  Me.  177,  involyesthe  principle  of 
sstoppeL 

The  eases  of  Bcmk  y.  OraifU^  4  Allen,  447,  and  Hmeard  v.  Dwi- 
emn^  3  Lans.  176,  smtsdn  the  views  of  plaintiff  in  error,  holding  that 
a  forgery  may  be  ratified,  independently  of  the  principle  of  estoppel, 
and  in  the  absence  of  any  new  consideration  for  the  ratifying 
promise —  a  conclofdon,  howerer,  to  which  we  cannot  agree. 

The  case  in  d  Lan^ng,  is  criticised  in  3  Albany  Law  Journal,  33). 

Upon  the  other  hand,  th«^  are  authorities  holding  that  a  forgery 
cannot  be  ratified,    l^ere  is  a  fully  considered  case  in  the  English 
Exchequer.     Brook  y.  Hooky  d  Albany  Law  Jour.   255 ;  24  Law 
Times,  34.    This  was  a  case  where  defendant's  name  was  forged,  and 
be  had  givea  a  written  memorandum,  that  he  would  be  responnble 
for  the  bill     Chief  Baron  Kbllt  places  his  opinion  upon  the  gronnds: 
1.  That  defendant's  agreement,  to  treat  the  note  as  his  own,  was  in 
consideration  that  plaintiff  would  not  prosecute  the  forger;  and  S, 
that  there  was  no  ratification,  as  to  the  act  done — the  signature  to 
the  note  was  illegal  and  void.    And  though  a  voidable  act  may  be 
ratified,  it  is  otherwise  n^fhen  the  act  is  originally,  and  in  its  inception, 
void.    The  opinion  fully  recognizee  the  proposition,  that  where  acts 
*or  admissions  alter  the  condition  of  the  bolder  of  the  paper,  the  party 
is  estopped,  but  it  is  necessary  that  such  a  case  should  be  made.    It 
is  further  held,  that  oases  of  ratification  are  those  where  the  act  was 
pretended  to  have  been  done  for,  or  under  the  authority  of,  the  party 
sought  to  be  charged,  which  cannot  be  in  case  of  a  forgery.     A  di^ 
tinction  is  also  made  between  civil  acts,  which  may  be  made  good  by 
subsequent  recognition,  and  a  criminal  offense,  which  is  not  capable 
of  ratification.    Baron  Martik  did   not  concur.    In  Wbodn^  t, 
Munroey  33  Md.   147,  this  is  held:    *'If,  in  an  action  against  as 
iadorser  of  a  promissory  note  by  the  bona  fide  holders  theteof^  it  bt 
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shown  that  the  iDdonement  was  not  genuine,  and  the  defendant  did 
not  ratify  or  *  sanction  it  prior  to  the  maturity  of  the  note  and  its 
transfer  to  plaintiff,  he  is  not  liable.  But  if  he  adopted  the  note 
prior  to  its  maturity,  and  by  such  adoption  assisted  in  its  negotiation, 
be  would  be  estopped  from  setting  up  the  forgery  in  a  suit  by  a  baiia 
fide  holder.  But  any  admissions  by  the  defendant,  made  subse- 
quently to  the  maturity  of  the  note,  would  not  be  evidence  that  he 
had  authorized  the  indorsement  of  his  name  thereon.**  See,  also, 
Williams  v.  Bayley  (L.  R.),  1  App.  H.  L.  200. 

In  McJBugk  v.  C(mrUy  of  Schuylkill,  67  Penn.  St.  391;  S.  C,  6 
Am.  Rep.  445,  the  defense  to  a  bond  was  forgery.  The  court  below 
charged  that  if  the  obligor  subsequently  approved  and  acquiesced  in 
the  forgery  or  ratified  it,  the  bond  was  binding  on  hiuL  It  was  held 
that  there  being  no  new  consideration,  the  instruction  was  error; 
also,  that  a  contract  infected  with  fraud  was  void,  not  merely  void* 
able,  and  confirmation  without  a  new  consideration  was  fiudum 
pachan.  See,  also,  Negley  v.  Lindsay,  67  Penn.  St.  427;  S.  (7.,  5 
Am.  Rep.  427.  Daniels  recognizes  this  proposition.  2  Dan.  Neg. 
Inst,  §  1352. 

Upon  principle  we  cannot  see  how  a  mere  promise  to  pay  a  forged 
note  can  lay  the  foundation  for  liability  of  the  maker  so  promis- 
ing, when  the  promise  was  made  under  the  circumstances  set 
forth  in  the  record.  In  addition  to  the  fact  that  there  are  no  circum- 
stances to  create  an  estoppel,  there  was  no  consideration  for  the 
promise.  Wright  received  nothing,  and  it  is  a  simple  7ivdum  pactum. 
The  consideration  for  a  promise  may  be  either  an  advantage  to  the 
promisor  or  a  detriment  to  the  promisee,  but  here  neither  exists. 
Wright  had  signed  a  note,  and  when  the  one  in  suit  was  shown  him, 
said  he  would  pay  it,  supposing  it  to  be  the  one  he  had  signed.  He 
was  an  ignorant  man  who  could  not  read  writing,  though  he  could 
sign  his  name,  and  when  he  saw  the  paper,  seeing  that  the  signature 
spelt  his  name,  and  being  unable  to  read  the  body  of  the  instrument, 
he  said  it  was  all  right  and  he  would  pay  it.  But  the  promise  was 
without  that  consideration  which  would  make  it  a  binding  contract. 

Judgment  affirmed, 

NoTB  BY  TBB  RiFOBTSB.— In  Btook  T.  Book^  dted  In  the  prlndpAl  caM,  the  plalnUff  had 
RcelTed  the  note  fh>m  J.  on  the  day  of  Its  date,  and  afterwards  and  before  its  maturity  he  had 
an  tnterrlew  with  the  defendant,  and  showed  him  the  note.  The  defendant  denied  that  the  st^ 
oatnre  was  his,  and  said  it  mnst  be  a  forgery  of  J/s ;  npon  which  the  plaintiff  said  he  should 
Hmsalt  a  lawyer  with  a  tiew  to  proceeding  criminally  aieainst  J.  The  defendant  said  rathef 
than  that  he  would  pay  the  money,  and  therenpon  he  signed  the  following  paper:  **  Memoim» 
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dam,  that  I  hold  myself  responsible  for  a  bill  dated  Not.  7,  I860,  fur  SOIL,  besrlng  my  sicnitaif 
Mid  J.'e,  of  Mr.  Brooke  — Kicuard  Hook." 

Thii  following  Judgments  were  di'hvered : 

The  judtfTiieoi  of  Kkllt,  Ch.  B.,  Cbahmbll  aud  Pioott,  BB.,  by  Kbllt,  Ch.  B.  (after  tU'JtiC 
U.c  fuel;}) :  Upon  this  evidence  it  has  been  contended,  on  behalf  of  the  plaiutlfl^  that  this  pspvf 
^84  a  mtiilcaiiuii  of  the  making  of  the  note  by  the  defendant;  and  upon  the  priudpie  omttU 
r  i-.ikutiUvt  rttrotratiUur  el  manUato  priori  aguiparatw.  the  Jury  were  directed  to  find  tbsi  tu*' 
bote  wild  (lie  nute  of  the  defendant,  and  that  the  plttiniiff  wa:*  entitled  to  the  renlict.  I  am  *ft 
cpLiiiiin  that  thitf  verdict  cannot  be  sustiaiiied,  aud  lliai  the  learned  Judge  should  hav«  direcu^ 
s  verdici  for  the  defendant,  or  at  least  have  left  a  question  to  iho  Jury  as  to  the  real  uieaiiiu;,'  &i.J 
elTect  of  the  nientorandura  and  the  conversation  talcen  together.  And  this,  first,  upon  ilicgroa^d 
that  this  was  no  ratiflcaiion  at  all,  but  au  rgreement  upon  the  {lart  of  the  defendant  tu  uvst  tlw 
note  as  his  own,  aud  to  become  lishle  upon  it,  in  Cfmsideration  that  the  piaintilT  would  tor'.uai 
to  prosi.-cute  his  son-in-law,  Jones ;  and  that  this  agreement  is  against  public  policy,  and  v-iid,  m 
founded  upon  an  illegal  consideration.  And  secondly,  tlie  paper  In  question  Is  no  raiiilai*^i'- 
inasmuch  as  the  act  done  — that  is,  the  signature  to  the  note  — is  H'egal  aud  void;  and  ik.: 
although  a  voidable  act  may  be  ratified  by  matter  subsequent,  it  is  otherwise  when  ac  act  i* 
originally  and  in  Its  inception  void.  Many  cases  were  cited  to  show  that  where  one  sutd  ii;-.l 
a  bill  or  note  has  declared  or  admitted  that  the  signature  is  his  own,  and  has  therrbj  a\uu-6  '■.  «- 
condition  of  the  bolder  to  whom  the  declaration  or  admission  has  been  made,  he  is  <*^t<>pi-<J 
from  denying  his  signature  upon  an  Issue  Joined  in  an  action  upon  the  iustrumeui.  iti.;  i.>rc 
there  was  no  such  declaration  and  no  such  admission.  On  the  contrary,  the  defendant  «li*iitt<  .  v 
declared  and  protested  that  his  alleged  signature  was  a  forgery ;  and  although  In  the  pap<T  «i:n'<  *: 
by  the  defendant,  he  describes  the  bill  as  bearing  his  own  signature  and  Jones*.  I  am  of  opu  :<>u 
that  the  true  effect  of  the  paper,  taken  together  with  the  previous  conversation  1$,  that  tv. 
defendant  declares  to  the  plaiutifi':  **  If  you  will  forbear  to  prosecute  Jones  for  the  foq^ery  of 
my  signature,  1  admit,  and  will  be  bound  by  the  admission,  that  the  signature  is  mine.''  Ttua. 
therefore,  was  not  a  statement  to  the  plaintiff  that  the  signature  was  his,  and  which.  tH'iay 
believed  by  the  plaintiff,  induced  him  to  take  the  note,  or  in  any  way  alter  his  condition;  hat 
on  the  contrary,  it  amounted  to  the  corrupt  and  illegal  contract  before  mentioned,  and  sro'L**: 
no  estoppel  precluding  the  defendant  from  showing  the  tmth,  which  %ras  that  the  si^^naiare  ««« 
a  forgery,  and  that  the  note  was  not  his  own.  In  all  the  cases  cited  for  the  plaintiff,  tbescl 
ratified  was  an  act  pretended  to  have  been  done  for  or  under  the  authority  of  the  party  mo^M 
to  be  charged ;  and  such  would  have  been  the  case  here.  If  Jones  had  pretended  to  have  bsd  tbe 
authority  of  the  defendant  to  put  his  name  to  the  note,  and  tliat  he  had  signed  the  note  for  tbs 
defendant  accordingly,  and  had  thus  induced  the  plaintiff  to  take  it.  In  that  case.  sltboQ^^b 
there  had  been  no  previous  authority,  it  would  have  been  ainipetent  to  the  defendant  u>  nxitj 
the  act,  and  the  maxim  before  mentioned  would  have  applied.  But  here  Jones  had  tuTged  ttii 
name  of  the  defendant  to  the  note,  and  pretended  that  the  signature  was  the  defendant's  ■ifU' 
tore ;  and  there  is  no  instance  to  be  found  in  the  books  of  such  au  act  being  held  to  have  beea 
ratified  by  a  subsequent  recognition  or  statement.  Again,  in  tbe  cases  cited,  the  act  done,  xhv^ 
nnauthorixed  at  the  time,  w^as  a  civil  act  and  capable  of  being  made  good  by  a  subsequent  reCMf- 
nition  or  declaration,  but  no  authority  is  to  be  found  that  an  act  which  Is  itself  a  crimiosl  offeoM 
is  capable  of  ratification.  The  decision  at  nM  priut  of  Crompton,  J.,  referred  to  in  arsamenL 
is  inapplicable,  it  being  unccruin  whether  the  plaintiff  in  tluit  case  knew  that  the  alleged  sip*- 
ture  of  the  defendant  was  forged,  and  there  being  no  illegal  contract  in  that  case  to  forbear  is 
prosecute.  The  same  observation  may  be  made  upon  the  case  from  Ireland,  died  opoo  tkt 
anthority  of  Burton,  J.  I  am  therefore  of  opinion  that  the  rule  must  bu  madeabsolBie  furs 
new  trial,  and  that  upon  this  evidence  the  Jury  ought  to  have  been  directed  to  find  a  Tcrdict  for 
the  defendant,  or  at  all  events  (which  is  enoui^h  for  the  purposes  of  this  rule),  that  if  any  qa«s- 
tion  should  have  been  left  to  the  Jury,  it  ought  to  have  been  whether  the  paper  and  the  coorcr 
•atiou  taken  together  did  not  amount  to  the  Illegal  agreement  above  mentioned.  My  brotktt 
OiUMNBLL  and  my  brother  Pigott  concur  in  this  Judgment. 

Martin,  B.  (after  stating  the  facts  as  above),  proceeded :  The  mle  for  a  new  trial  in  thtf  esM 
was  obtained  upon  the  following  grounds:  First,  that  the  verdict  was  against  tLe  eTidcnee.  ui 
secondly,  for  misdirection,  via. :  that  the  Judge  misdirected  the  Jary  in  telling  them  ihst  ^ 
mily  question  for  them  was  whether  the  memorandum  of  the  seventeenth  Decsmber  was 
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tij  the  defendant.  The  eUtement  as  to  my  direction  It  nibBtantlall  j  oorrect.  and  if  I  was  wrong 
In  holding  ihat  the  sifniing  and  making  by  the  defendant  of  the  mcmorandnm  of  the  seventeenth 
Deoenibo-  entitled  the  plaintiff  to  the  verdict  apon  the  Issue  joined,  the  defendant  is  entitled  to 
hsve  the  rale  made  absolute,  and  to  have  a  new  trial.  In  the  argnment  I  asked  the  learned  conn- 
lel  for  the  defendant  what  he  deemed  to  be  the  proper  direction  to  the  jnry.  and  he  stated  it 
OQght  to  have  been  as  foUows :  '*  That  havinsr  regard  to  what  took  place,  and  the  circamstances 
lodcr  which  the  meraorandam  was  given,  the  jary  onght  to  have  been  asked  whether  the  defend* 
ini  intended  to  ratify  and  confirm  what  bad  been  done  by  Jones  In  forging  his  name,  or  whether 
he  ntended  to  guarantee  the  payment  of  the  note."  Now.  I  am  of  opinion  that  I  conld  not 
lt« folly  have  sabmittcd  this  qaestinn  to  the  jury.  In  the  first  place,  I  am  of  opinion  that  when 
Ihe  defendant  signed  a  memorandum  professing  to  be  an  entire  and  complete  writing  evidenc- 
ing a  tmnsactlon,  the  trne  constrnction  of  that  document,  and  not  his  intention  other  than 
shown  by  the  wriilnfr,  is  the  tme  test ;  and  further,  that  it  is  a  matter  of  law  for  the  Jadge  to 
oonetrne  the  docnmcnt.  and  its  construction  was  not  a  matter  to  be  submitted  to  the  Jury. 

A  case  was  cited  from  an  Irish  report  {WUHnson  v.  Stonty,  1  Jebb.  A  Symes,  509),  that  under 
the  circumstances  in  that  case  there  was  a  question  for  the  Jury.  I  have  no  doubt  that  that  case 
was  rightly  decided,  but  there  the  writing  was  a  letter,  and  there  were  other  facts  bearing  upon 
the  transaction ;  but  the  present  was  the  case  of  a  single  writing  made  for  the  purpose  of  evi- 
dencing a  transaction,  and  I  entertain  no  doubt  that  such  a  writing  is  to  be  construed  by  the 
Jadge  and  noc  by  the  Jury.  If  it  were  not  so,  there  would  be  no  certainty  in  the  law.  And  In 
the  second  place,  I  am  of  opinion  that  there  was  no  evidence  that  the  document  was  a  gnaranty, 
or  intended  to  be  a  guaranty,  but  the  evidence  was  merely  that  the  defendant  was  responsible 
upon  the  note.  I  am  therefore  of  opinion  that  I  should  have  acted  erroneoui>ly  if  I  had  sub- 
mitted the  above  question  to  the  Jury,  and  I  remain  of  opinion,  that  under  the  circumstances 
of  this  case,  the  only  question  for  the  Jury  was,  whether  the  memorandum  of  the  seventeenth 
December  was  the  memorandum  of  the  defendant,  and  that  my  ruling  was  right,  that  if  It  were, 
it  was  a  ratification  of  the  contract  made  in  the  name  of  the  defendant,  and  binding  upon  him, 
upon  the  legal  principle  that  "  omnin  railhaHtio  rttrotrahUur  et  mandaio  cequiparatur.^*  Ccx 
Utt  fMa.  I  apprehend  that  the  circumstance  of  Jones  being  a  party  to  the  note  is  immatc  rial, 
and  that  the  question  is  the  same  as  if  the  note  was  several,  and  the  defendants  name  alone  ot 
H ;  and  in  my  view  of  the  case,  the  facts  may  be  taken  to  be  that  upon  the  morning  of  the 
•srenteenth  December  the  defendant  was  not  liable  tipon  the  note,  because  his  signature  was 
fofgad;  that  the  plaintiff  took  and  held  the  note,  believing  tha*  the  signature  was  a  genuine 
one,  asd  that  the  contract  to  pay  was  the  contract  of  the  defendant,  and  that  the  defendant, 
upon  the  statement  that  a  awyer  would  be  consulted  as  to  the  criminal  responsibility  of  Jones, 
iigoed  the  document  of  the  seventeenth  December.  In  my  opinion,  this  was  a  ratification 
within  the  meaning  of  the  above  maxim,  and  rendered  the  defendant  liable  to  pay  the  note.  A 
ratification  is  the  act  of  giving  sanction  and  validity  to  something  done  by  another. 

Jones,  purporting  to  utter  an  obligatory  and  binding  security,  had  given  to  the  plaintiff  the 
note  bearing  the  defendant's  name,  and  the  defendant,  by  the  writing  signed  by  him,  declared 
that**  he  held  himself  responsible  upon  it  — it  bearing  his  signature;'*  and,  if  that  was  not 
giving  sanction  and  validity  to  the  act  of  Jones  in  delivering  the  note,  so  signed,  to  the  plaintiff 
I  am  at  a  loss  to  know  what  a  sanction  or  ratification  is.  To  say  It  is  not,  seems  to  me  a  plain 
misconstruction  of  a  written  document—  the  denial  of  a  self-evident  proposition.  Suppose 
nothinfc  had  been  said  as  to  criminal  proceedings  against  Jones,  and  that  the  defendant,  upon 
being  shown  the  note  by  the  plaintiff,  had  merely  said  **  the  writing  is  not  mine,  but  I  am 
mponslble  for  It,"  can  any  one  doubt  that  the  maxim  would  have  applied,  and  that  the  defend- 
ant  would  liave  ratified  the  transaction  ?  It  is  so  stated  by  Burton,  J.,  in  the  case  of  WUkUuon 
V.  SUfnev  before  dted,  and  he  was  one  of  the  most  eminent  of  modern  lawyers.  Theu  does  the 
circumstance  ttiat  the  plaintiff  said  that  he  would  consult  a  lawyer  in  regard  to  criminal  pro- 
ceedings against  Jones  make  any  difference?  I  think  not.  A  ratification  of  a  contract  is  not  a 
eontnct ;  it  Is  an  adoption  of  a  contract  previously  made  in  the  name  of  the  ratifying  party. 
Ths  cotitract.  If  a  simple  contract,  must  have  been  made  upon  valuable  consideration ;  If  it  wer« 
not,  the  adoption  or  ratification  of  It  would  be  of  no  avail.  This  is  the  true  meaning  of  th« 
sections  dted  by  Mr.  Lopex  from  Story  on  Agency  (|$  940-943).  If  a  contract  be  void  upon  ths 
gnmnd  of  Its  being,  of  itself  and  iu  its  own  nature,  illegal  and  void,  no  ratification  of  it  by  the 
psrtf  Id  whoss  name  It  was  made  br  another  will  render  it  a  valid  contract ;  but  if  a  contract  be 
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▼old  upon  ike  groiud  that  th«  party  who  made  it  in  tho  name  of  another  bad  do  aatborirr  t> 
make  It,  thia  ia  the  very  thlDg  which  the  ratiflcation  cnrea,  and  to  which  the  maxim  applits*  liitt 
**€mnU  raUAadUio  reirotroAUuretmandato priori  aqviparaiur.'**  No  worda  cau  be  mort  ts^/tm- 
■iTe ;  the  ratifloatioD  ia  dragged  l>aclc  aa  it  were,  and  made  e<|aal  or  equipollent  to  a  prior 
command.  A  ratification  ia  not  a  contract,  and  reqclroa  no  conaideration.  It  waa  to  ^aid  by 
BiTBTov,  J.,  in  the  caaua  referred  to.  It  may  be  and  ia  tlut  a  cou tract,  tliat  In  cooftldcxiutL 
that  the  holder  uf  a  promiaaory  note  wonld  not  proaecnte  a  man  for  the  felony  of  f  org^nx  a  urn* 
to  the  note,  the  defendant  would  pay  the  iiote,  or  jsnarantee  the  pajmeut  of  it,  would  be  illegal  aad 
Toid ;  but  there  waa  no  eTidence  of  anch  a  contract,  even  in  worda,  in  the  preaent  caae,  aad  if 
there  were,  there  would  be  a  legal  principle  to  prevent  Ita  operation,  for  the  written  mi-oKirau* 
dam  waa  made  and  aigned  for  the  porpoae  of  evidencing  the  tranaaction ;  and  there  la  not  a 
word  of  contract  in  it,  either  on  behalf  of  the  plaintiff,  or  indeed,  of  the  defendant.  It  ia  what 
it  waa  intended  to  be,  a  ratiflcation  or  adoption  by  the  defendant  of  the  aignatnre  and  ceotnct 
made  in  hla  name,  it  may  have  been  by  a  forger,  or  it  may  have  been  under  drcamatanceawhicfa 
would  not  have  Juatifled  a  conviction  for  that  offenae ;  for  the  porpoae  of  my  Judgment  I  aatame 
it  waa  a  forgery,  for  which  Jonea  might  have  been  convicted.  The  caae  of  WUton  v.  TWrsma. 
6  M.  ft  Q.  236,  waa  cited  on  both  aidea.  It  ia  a  caae  of  great  authority,  and  la  a  oonudero. 
Judgment  It  ia  there  laid  down  that  an  act  done  for  another  by  a  person  not  aanntnlng  to  ict 
for  himaelf,  but  for  auch  other  person,  though  without  any  precedent  auth(/rit^  wkaUmr^  beoomci 
the  act  of  the  principal,  if  aubaequently  ratified  by  him.  In  anch  case  the  principal  ia  booad  b? 
the  act,  whether  it  be  for  hia  detriment  or  advantage,  and  whether  it  be  founded  on  a  ton  or  a 
contract,  to  the  aame  extent,  and  with  all  the  aame  conaequencea,  which  follow  from  tltt  mnw 
act  done  by  hia  previous  authority.  Several  other  caaea  were  cited  to  the  aame  effect,  bat  there 
ia  no  doubt  about  it  Totdal,  Ch.  J.,  laya  it  down  aa  the  known  and  wcll-establiahed  nl«  of  law, 
and  aa  it  aeema  to  me,  it  ia  coucluaive  in  ihvor  of  the  plaintiff  in  the  preaent  caae.  Bat  it  vsf 
aaid  that  a  forged  aignature  cannot  be  ratified.  No  authority  waa  cited  for  thia,  and  I  b«lMv« 
none  can  be  found.  In  one  aenae,  perhaps,  a  forgery  cannot  be  ratified  or  condoned  aa  regard 
tho  forger,  but  there  ia  no  authority  whatever  to  diatinguish  the  ratifioatlun  of  a  parol  contTACt 
and  of  a  written  one  made  by  one  peraon  in  the  name  of  another  withont  aoilnrity.  Toidai, 
Ch.  J.*8  expresaion  if,  **  made  without  any  precedent  authority  whateier,*^  which  would  dean; 
include  a  foiged  document 

There  la  in  Hr.  Broom^s  Treatise  on  Legal  Maxima  (5th  ed.  867>,  a  commeit  'spon  t^« 
maxim,  and  alao,  in  Justice  Stobt^s  book  on  Agency  (beginning  at  |  i89).  and  In  aetihdr 
of  theae  treatiaea  ia  one  word  to  be  found  drawing  any  diatinctiim  between  the  ratlflcatioa 
of  a  written  contract,  which  waa  in  ita  inception  a  forgery,  and  one  which  ma  not  of 
that  character.  The  foundation  of  ratification  of  contracta  ia  thnnighoat  deemed  to  be 
that  the  contract  originally  purported  to  be  by  and  in  the  name  of  the  peraon  imtifyic&'. 
But  there  ia  authority  to  the  contrary.  In  the  before  cited  caae  of  WUkknton  v.  SUmt^,  Btmov. 
J.  dearly  ahows  that  he  thought  a  forged  acceptAnce  of  a  bill  could  be  ratified ;  and  in  AtkfiUi 
▼.  Bryan,  8  B.  A  S.  4W ;  83  L.  J.  91,  (^  a ;  7  L.  T.  B.  (N.  8.)  708,  the  kte  CBoarroa,  J.  slated 
that  a  cause  had  been  tried  before-bim  where  a  father  waa  sued  upon  hia  acceptance  focged  by  bii 
son.  The  party  who  held  the  bill  went  to  the  father  and  aaid :  **  We  ahall  proceed  against  yoar 
aon ;  ia  thia  your  acceptance  7*^  and  the  father  aaid,  *'It  la,**  and  upon  thia  evidence  he  thoogfct 
the  rule  as  to  estoppel,  in  Freeman  v.  Cooke,  S  Ex.  654,  applied,  and  that  the  father  was  liable. 
He  says  that  a  bill  of  exceptlona  was  tendered  to  his  ruling  by  a  very  learned  person,  but  tlut 
consideration  it  was  abandoned.  He  goea  on  to  say  that  he  was  not  sore  whetker  tlie  party  had 
Jcnowledge  that  it  waa  not  the  acceptance  of  the  father,  but  he  aaya  that  in  liia  oplaioa,  tu: 
waa  immaterial,  and  that  the  person  making  the  statement  maat  be  oonaidered  aa  aaylng:  **  Tba 
instrument  may  be  treated  aa  if  accepted  by  me.'*  Thia  caae  seems  to  me  to  be  Identtcsl  with  tb« 
present,  and  with  me  no  higher  authority  exists  than  the  Judicial  opinion  of  CnavmB,  J.  Q« 
put  this  case  on  the  ground  of  estoppeL  I  think  the  doctrine  of  ratifieation  the  more  appUcahtt : 
bat  whether  such  a  document  as  that  of  the  aeventeenth  Deiember  operatea  by  w«y  of  wmpp*! 
or  by  that  of  ratiflcation,  in  my  opinion  It  rendered  the  defendant  liable.  In  my  apinkA.mynis 
at  niei  pri'Jt  waa  right,  and  the  rule  ought  to  be  discharged. 

In  WUOamt  v.  BayUy,  cited  in  tho  principal  caae,  the  element  of  ooopOttaUng  a  fdoay 
entered.  A  fatl  er  had  agreed  to  execute  a  mortgage  to  take  np  certain  notes  on  wUch  Us  aaat 
had  been  forged  by  hla  aon.    This  waa  done  in  compliance  with  the  reqneat  of  the  hoMaK.  t^ 
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kb  talk  of  '*  prewnre,**  althongli  withont  any  threat  of  proaecatlon,  and  the  notes  were  mrrai* 
dered.  The  fiome  of  Lorda  held  that  he  was  not  a  free  mocal  agent,  and  that  the  agreement 
cotld  aat  be  enforoed. 

ibrvyCA  v.  Aqf,  45  Me.  176>  was  a  case  of  agency,  and  not  of  forgery.  The  inrtractlon  given 
ifid  MUtained  was,  that  If  the  defendant  had  given  D.  authority  to  make  notes  and  pnt  thereoa 
Uie  defendant^B  name,  as  a  party  thereto,  and  to  pnt  notes  thus  executed  into  geuenU  circular 
tton,  ss  bearing  the  defendant's  signature,  and  had  not  at  the  date  of  the  note  in  suit  revoked 
Itch  authority,  and  D.,  acting  upon  snch  authority,  executed  said  note  and  passed  it  to  the 
fdalatlffas  the  note  of  the  defendant,  bearing  his  genuine  signature,  and  it  was  received  by  the 
^jtUitiff  as  snch,  the  defendant  would  be  bound  thereby.  The  authority  to  execute  snch  note;*, 
it  was  held,  might  be  inferred  from  the  fact  that  the  defendant  had  previously  acknowledged 
oiher  similar  notes.  This  therefore  raised  the  element  of  estoppel,  as  stated  in  the  principal 
ease.  Bot  upon  the  point  of  the  admission  of  the  defendant  of  the  genuineness  of  the  signa- 
ture sfter  the  plaintiff  had  acquired  the  note,  the  court  in  the  principal  opinion  said:  "  If  the 
plaintiff  suffered  no  detriment  from  the  induction  of  such  belief,  the  excepting  defendant  would 
Dot  be  esiopped  from  showing  that  he  did  not  intend  to  make  the  note  his/*  Therefore  a  new 
trial  was  granted  because  of  an  instruction  that  such  admiifsion  would  be  eondusive  proof  of  the 
idoption  of  the  note.  Davis,  J.,  in  a  separate  opinion,  said  that  '*  the  defendant  was  not  eetop- 
p«d  by  t  jch  admission  from  denying  the  signature,  nnlees  the  note  was  taken  in  consequence 
of  It,  or  the  holder  was  otherwise  injnrcd  by  being  induced  thereby  to  refrain  from  enforcing  it 
tgtinst  the  other  party  when  he  might  tiave  secured  it**  This  case  is  theref  ere  an  authority  iu 
favor  of  the  principal  case.  In  both  opinions,  Hall  v.  Bute,  10  Mass.  S9,  was  cUed,  holding  that 
notwithstanding  the  admission  the  defendant  might  prove  the  signature  not  to  te  hla. 

Ctttco  Bank  t.  Kmm^  58  Me.  108,  is  a  case  where,  on  account  of  the  defendant'c  ndml^cion  of 
the  genuineneaa  of  the  signature,  the  bank  refrained  from  proceedings  against  the  person  from 
whom  they  received  the  note  to  secure  payment.  The  instruction  excepted  to  and  sustained 
waa,  that  **it  the  plaintiffs,  relying  upon  the  defendant's  admission,  were  induced  to  refrain 
from  obtaining  secnrity  of  Jordan,  by  hia  arrest  or  by  an  attachment  of  his  property',  and  they 
thereby  sustained  an  injury,  then  the  defendant  would  be  estopped  from  denying  his  signature.** 
Ihis  therefore  doee  not  Impugn  the  principal  case. 

Ointrr.  Bani^  41  N.  H.  94,  to  some  extent,  supports  the  principal  case.  The  court  said :  '^  1 
•eeraa  to  have  been  contended  by  the  counsel  for  the  plaintiff,  that  if  the  defendant,  when  he 
called  at  the  bank  and  examined  the  note,  and  was  requested  to  pay  it,  did  not  disavow  it,  he 
would  be  afterwards  precluded  by  law  from  denying  it ;  and  on  the  other  hand,  the  defendant's 
counsel  contended  that  no  legal  consequence  arose  from  the  defendant's  omission  to  denounce 
the  note,  unless  the  Jury  found  that  by  such  omission  the  bank  had  been  prejudiced.  Neither 
of  theee  pointa  are  weU  taken.**  The  court  then  allude  to  estoppel  by  sUencu  or  acquiescence, 
with  knowledge  that  the  note  waa  being  offered  for  discount,  upon  the  acquirement  of  the  note, 
fl^Ting*  **^7  these  tacit  admisaions  he  would  be  forever  concluded  to  deny  the  note  to  be  his  in 
esse  the  hank  discounted  it**  And  they  conclude :  ''  Uix>n  the  same  principle,  if  the  defendant 
here,  knowing  the  true  condition  of  the  case,  had  by  his  silence  prevented  the  bank  from  taking 
neaanres  which  they  were  proposing  to  adopt  at  once  to  secure  themselves  on  the  property  of 
John  H.,  fMm  a  doubt  of  the  gennhieness  of  the  defendant's  signature,  he  would  be  bound  by 
his  sUenoe  and  estopped  to  deny  his  signature.  But  in  such  a  case  it  would  be  a  complete 
answer  to  a  claim  that  a  party  was  thus  concluded,  to  show  that  the  adverse  party  had  not  Hcted 
upon  such  an  admission,  and  were  not  thns  prejudiced  by  snch  silence ;  as  for  Ini'tancc.  if  it 
eonld  be  shown  that  they  were  perfectly  aware  of  the  truth  and  were  not  misled.  But  nei  ther  of 
these  prlndplea  were  applicable  in  this  case.  There  is  no  pretense  of  evidence  that  the  bank 
were  in  any  respect  Indoced  to  chuige  their  position  by  anything  that  occurred  when  the  defend- 
ant called  at  the  bank;  nor  la  there  room  for  the  suggestion  that  the  bank  were  aware  of  the 
actual  eooditioa  of  the  note  until  afterward." 

ShiaStr  ▼.  Van  Difke,  Pennsylvania  Supreme  Court,  1880,  is  a  strong  authority  for  the  principal 
case.  The  court  said,  "The  question,  however,  remains;  could  the  foiled  endorsement  con- 
ceding it  to  be  toch,  be  ratified,  and  thus  made  good  ?  This  question  must  be  answered  in  the 
Bcgative,  if  we  aoeept  as  authority  the  case  of  McHugh  v.  SchuylAa  County^  7  P.  F.  S.  891 ; 
A  C,  5  An.  Beik  447.  This  caae  is  in  point ;  there,  as  here,  the  question  was  whether  there 
Mvld  he  an  after-imtUcation  of  a  forged  obligation,  and  it  waa  held  that  there  could  be  no  such 
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ntUlcation.  It  It  true,  the  tHcta  of  this  case,  going,  ag  it  doet,  beyond  the  point  ruled.  iroaM 
Indicate  that  no  contract,  vitiated  by  frand  of  any  kind,  is  the  enbject  of  tnltseqaeoi  ratifics- 
Uon.  Bat  this  cannot  be  sustained,  as  it  is  opposed  to  those  decisions  now  r^arded  ss  law, 
biy,  PeanoU  ▼.  Chapin,  8  Wr.  9,  and  Negley  v.  Lindsay,  17  P.  F.  S.  SIT.  The  distinction 
these  case*  seems  to  be  this :  where  the  fraud  Is  of  such  a  character  as  to  involve  a  crime,  tks 
mtiflcation  of  the  act  from  which  it  springs  Is  opposed  to  public  policy,  and  hence  carjio:  b« 
permitted ;  but  where  the  transaction  ic  contrary  only  to  good  faith  and  fail  dealing;  where  ^ 
effects  the  individual  interests  and  nothing  el^e,  ratification  is  allowable.  It  Is,  indeed,  coo 
£eded,  in  the  cases  last  above  cited,  that  if  the  original  contract  be  illegal,  or  void  for  waoicf 
:on8ideration,  no  ftubscqtient  raiifioatlon  will  help  it.  If.  however,  the  indorsement  nndercuc- 
sldcration  was  forged,  it  was  not  only  void  for  want  of  authority,  but  it  was  aUra  illegsl.  sod  ee 
comes  under  the  condemnation  of  all  authority.'* 

In  Union  Bank  v.  MiddUbrcok^  83  Conn.  05.  the  signature  of  one  of  two  brothers  bad  bees 
forged  upon  a  note  made  by  the  other  but  fraudulently  altered  by  their  vister's  husband,  vbtcb 
note  had  been  discounted  by  the  plain  tiff.  The  avails  of  the  note  were  laid  out  in  bnylDK  t^m-i* 
In  the  name  of  one  of  the  brothers,  which  the  other  brother,  after  notice  of  the  fraud,  bat  «i:u 
out  informing  the  bank  of  them,  bought  in  from  him  at  a  low  price  and  sold  atagmrer.  It 
was  held  that  the  Jury  might  infer  a  ratification  from  this.  But  the  court  also  held  that  tbe 
gouds  ought  to  be  regarded  as  those  of  the  bank,  as  the  purchase-money  had  been  obtsioed  frm 
It  by  frand,  and  that  the  money  into  which  they  had  been  turned  stood  in  place  of  the  grK»i% 
In  BUzpalrick  v.  School  CommUtionen,  7  Humph.  984,  it  was  held  that  a  ratification  mlL'bi  l<c 
inferred  from  the  taking  of  security  by  the  party  whose  name  was  foiged. 

Similar  to  the  two  lact  cases  is  Livrifft  v.  WiUr,  SS  111.  8S7.  The  holder  of  a  forged  note  in.i 
mortgage,  rendered  an  itemized  account  to  the  alleged  mortgagor,  showing  a  credit  for  the  pro- 
ceeds of  the  mortgage  and  a  balance  in  favor  of  the  mortgagor,  and  the  latter,  with  knowirv:^ 
of  the  note,  mortgage  and  credit,  sued  and  recovered  Judgment  on  the  aooount.  This  was  be  d 
a  ratification  of  the  note  and  mortgage.  ''  The  defendant  had  received  and  appropriated  ibe 
proceeds  of  the  mortgage  to  her  own  use,  just  as  moch  as  if  she  had  received  the  proceeds  iii 
gold,  and  placed  it  in  her  pocket" 

In  Howard  v.  Duncan^  S  Lans.  17&,  a  note  purporting  to  be  signed  by  Spencer  Duncan  tod 
Smith  Dancan  was  indorsed  to  the  plaintitT  by  the  former.  The  name  of  Smith  Duucao  Ud 
been  forged,  but  it  was  contended,  and  evidence  introduced  to  prove,  that  after  the  deUvery  "f 
the  note  he  told  the  payee  of  the  note  that  **  it  was  all  right''  The  court  charged  the  Jory  ^^^ 
unless  they  should  find  that  the  said  Smith  Duncan  had  admitted  that  he  bad  anthoriud  bit 
son,  the  other  defendant  to  affix  his  name  to  the  note,  they  muat  find  against  Che  plaintiff.  •< 
the  act  of  forging  the  name  was  not  the  subject  of  ratification.  Bzcepttons  to  thi»  d-tr^e 
were  sustained  by  the  general  term,  in  a  very  brief  opinion.  The  only  anthoritie^  cit"d 
are :  Bank  of  Commerce  v.  UnUm  Bank,  8  Coms.  S80,  and  7?iom  ▼.  BeU,  Lalor's  Snpplemeot. 
480.  The  Albany  Law  Journal,  cited  in  the  principal  case,  observes :  **  On  examinatiOD  v« 
have  been  entirely  unable  to  discover  in  what  manner  the  first  of  these  cases  can  be  coc- 
sidered  an  authority  in  point  The  learned  judge  closes  his  opinion  as  follows:  *I  cacu.t 
perceive  any  reason  why  a  person  whose  name  has  been  forged  may  not  adopt  and  atBrm  tb« 
signature  as  his  own  act  A^d  thereby  subject  himself  to  whatever  civil  liability  may  foil  >« 
from  it.'  It  seems  to  us  that  there  are  several  very  excellent  reasons  against  it ;  one  la.  thai. 
there  having  been  no  pretended  authority  for  the  forgery,  the  doctrine  of  ratification  does  Bt>T 
apply  ;  another  is,  that  the  promise  to  adopt  the  signattire  was  really  a  promlae  given  for  \tt 
purpose  and  in  the  consideration  of  stlfiing  a  prosecution,  and  was  therefore  void  as  agaiuA 
public  policy." 

The  case  of  Oreer\/Uld  Bank  v.  Or<tftt^  4  Allen.  447,  is  an  authority  against  the  principal  ca«c- 
The  court  said:  '*The  only  queii>tion  upon  this  part  of  the  case  is,  whether  a  siguatars  msi* 
by  an  nnauthoriaed  person  under  such  circumstances  as  show  that  the  party  placing  the  w» 
apon  the  note  was  thereby  committing  the  crime  of  forgery,  can  be  adopted  and  lattfled  by  set 
acta  and  admissions  of  the  party  whose  name  appears  on  the  note,  boverer  full  and  loteaoos 
ally  made  and  designed  to  signify  an  adoption  of  the  slgnatnre.  The  defendant  insists  thai  it 
cannot  by  such  evidence  as  would,  in  other  cases,  warrant  the  Jury  in  flndlng.an  adoptioa :  i:^ 
ttiat  nothing  short  of  an  estoppel,  having  the  element  of  actnal  damage  firoin  delayer  ps* 
poaement  occasioned  by  the  acta  of  the  person  whose  name  la  borne  apon  the  note. 
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tin  holder  of  !t.  will  have  this  effect.  As  to  the  person  bimself  who^e  name  Is  so  signed,  It  Is 
diiBcalt  to  perceiTe  any  sound  reaiwn  for  tho  proponed  distlnctiun.  as  to  the  effects  of  ratifying 
IB  nnaathorlsed  act«  in  the  two  supposed  ones.**  (The  other  case  supposed  was  that  of  an  afi^eut 
honestly  exceeding  hi»  authority.)  "  In  the  lln>t  cai^e  the  actor  has  no  authority  any  more  than 
Is  the  last.  The  contract  receives  its  whole  validity  from  the  raiitlcatioii. ,  It  may  be  ratified 
where  there  was  no  pretense  of  agency.  In  the  other  case,  the  iudlvidual  who  presents  tho  note 
thiu  signed,  passes  the  note  as  a  note  signed  by  the  promisor,  either  bv  hi.^  own  proper  band 
3r  by  9ome  ono  by  his  authority.  It  was  clearly  compeieiit.  If  duly  authorixccl.  ihns  to  sign  thf 
iiote.  It  is,  as  It  seems  to  us.  equally  competent  for  the  {larty.  he  knowing  nil  the  clrcnnif  tuuces 
K«  to  the  signature  and  Inten.ling  to  adopt  ttie  note,  to  ratify  the  same,  and  thns  confinn  wlial 
«■»  ori^nally  an  unauthorized  and  Illegal  act.  We  are  supposing  the  case  of  a  party  acting 
9\ia  fall  knowledge  of  the  manner  in  which  ihe  note  was  iiigiiud,  and  tho  want  of  authority  on 
the  part  of  the  actor  to  sign  hi»  name,  bnt  who  nndtfrstandingly  and  unequivocally  adopt**  the 
»SnsiDre,  and  assumes  the  note  aa  his  own.  It  is  difficult  to  perceive  why  such  adoption  should 
not  bind  the  party  whose  name  Is  placed  on  the  note  as  promisor,  as  elfecinully  as  if  he  had 
adopted  the  note  when  executed  by  one  professing  to  be  authorised,  and  to  act  ns  an  agent.  a« 
Indicated  by  the  form  of  the  signature,  but  who  In  fact  had  no  authority.  It  is  however  ur«<:(vl 
that  public  policy  forbids  sanctioning  the  ratlflcation  of  a  forged  notA,  as  It  may  have  a  tendency 
to  stifle  a  proaecntlon  for  the  criminal  offense.  It  would  seem,  however,  that  this  must  sund 
ipoB  the  general  principles  applicable  to  other  contracts,  and  is  only  to  be  defeated  where  tlK 
•greement  waa  upon  the  understanding  that  If  the  signature  was  adopted,  the  guilty  party  was 
not  to  be  prosecuted  for  the  criminal  offense."  The  only  case  cited  by  the  court  was  Fbrtt/Ui  v. 
Asy,fi4pra. 
Tbecaseof  Btfhtr  v.FomfolaA,  6S  Dl.  483;  S,  (7.,  14  Am.  Rep.  KM,  is  also  against  the  prindpa! 
»;  bat  upon  the  fof^going  rtrlew,  and  apon  principle,  we  ar«  Inclined  to  think  the  prindpa] 
weUdedded. 
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(S8  Ohio  8L  409.) 

Inmranee — Ufe  ^-flraud  of  ituurer — resciman  — foTfeUure — r&fMdf, 

When,  hy  the  terma  of  a  policy  of  life  insurance,  the  non-payment  of  the 
required  annual  premium,  at  the  designated  time,  is  declared  to  be  a  ground 
of  forfeiture,  but  the  uniform  custom  of  the  insurance  company  has  been  to 
give  notice  of  the  time  when  the  premiums  fall  due.  and  to  collect  the  same 
at  the  residence  of  the  policyholder  through  a  local  agent  residing  in  his 
neighborhood,  this  mode  of  collection  cannot  be  discontinued,  and  pa3'menl 
required  at  the  company's  office,  without  notice  to  the  insured;  and  where 
the  insurance  company,  under  such  circumstances,  with  a  view  to  avoid  tlie 
policy,  gives  private  instructions  to  the  local  agent  not  to  give  such  customary 
notice  to  the  insured,  and  not  to  call  on  him  as  usual,  for  the  payment  of  the 
premium,  no  right  arises  to  declare  tiie  policy  forfeited,*  and  if  the  company 
refuses  to  accept  the  premium  when  duly  tendered,  and  to  give  the  insured 


•  Tb  MOM  effect,  Jr<y«r  ▼.  KMektrbock^  Uf%  Int.  Cb.  (78  N.T.  616),  99  Am.  Rep.  900,  and  note  M& 
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the  customary  renewal  receipt,  the  assured  Is  in  equity  entitled  to  a 

of  the  contract,  and  a  return  of  the  premiums  paid  thereon,  with  interait  from 

the  times  of  payment. 

ACTION  to  rescind  a  policy  of  life  insurance  and  recovef  pre- 
miums paid.    The  facts  sufficiently  appear  in  the  opinion.    Tht 
plaintiffs  had  judgment  below. 

Matthews^  Ramsey  <b  Matthews^  for  plaintiff  in  error. 

«7.  CreutZy  for  defendant  in  error. 

Scott,  J.  Had  the  plaintiff  in  error  a  right  to  declare  the  policy 
in  controversy  forfeited  for  the  non<>payment  of  the  annual  payment 
falling  due  October  31,  1873?  Under  the  circumstances  disclosed 
by  the  evidence  offered  on  the  trial,  we  are  clearly  of  opinion  that 
it  had  no  such  right. 

A  similar  policy  of  insurance  had  been  issued  to  plaintiffs  bdow, 
by  the  Home  Mutual  Insurance  Company,  in  1868.  This  was 
effected  through  one  Holtman,  a  local  agent  of  the  company,  resid- 
ing in  the  neighborhood  of  the  assured.  He  took  their  application, 
received  the  premium  then  paid,  and  delivered  the  policy  to  them, 
agreeing  at  the  same  time  that  he  would  give  them  notice  before  tbt 
maturing  of  each  annual  premium,  and  would  oollect  the  same  at 
their  residence. 

This  arrangement  was  complied  with  by  the  parties,  and  the  pre- 
miums were  regularly  collected  at  the  residence  of  the  assured,  till 
October  14,  1871,  when  the  risk  was  transferred  to  plaintiff  in  error, 
and  the  policy  in  question  was  substituted  for  that  of  the  Home 
Mutual.  Holtman's  agency  was  continued  by  plaintiff  in  error;  by  him 
the  change  of  policies  was  effected;  and  to  him  the  asnared  paid  the 
premiums  falling  due  in  1871  and  1872.  He  collected  these  preminma 
as  before,  representing  to  the  assured  that  the  change  of  companief 
would  induce  no  change  in  the  manner  of  collecting  the  premiums. 
Whether  this  local  agent,  Holtman,  had  authority  to  bind  the  com- 
pany by  a  verbal  agreement  at  variance  with  the  terms  of  the  policy, 
we  need  not  stop  to  inquire.  The  assured  had  a  right  to  show  what 
had  been  the  uniform  custom  and  practice  of  both  the  insurance 
companies  in  regard  to  the  payment  of  premiums.  On  this  uniform, 
and  perhaps  liberal,  mode  of  dealing  between  the  parties,  the  asaured 
had  a  right  to  rely,  and  to  assume  that  it  would  not  be  changed  tc 
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their  prejadice,  without  notice  to  them.  Good  faith  required  no 
lens  than  thi&  For  **  forfeitures  are  odious,  and  enforced  only  where 
there  k  the  clearest  evidence  that  that  was  what  was  meant  by  the 
Btipulations  of  the  parties.  There  must  be  no  cast  of  management 
or  trickery  to  entrap  a  party  into  a  forfeiture."  JIdme  v.  Philadelphia 
Life  Ins,  Co.y  61  Penn.  St.  107. 

But  in  October,  1873,  the  company  not  only  failed  to  give  notice  to 
the  assured,  and  send  a  collector,  as  usual,  for  the  premium  then  fall- 
ing due,  but  through  its  secretary  and  business  manager,  it  actively 
mtenr^ied  to  prevent  notice  being  given.  The  local  agent  w<is 
instructed  not  to  call  for  the  premium,  and  to  give  no  notice  to  the 
assured  of  the  time  for  its  payment,  in  order  that  the  company  might 
get  rid  of  this  undesirable  policy,  by  declaring  it  forfeited,  if  the 
piemiam  was  not  paid  on  the  day  prescribed  by  its  terms. 

It  is  scarcely  necessary  to  say  that  no  right  of  forfeiture  could 
arise  from  a  default  studiously  procured  by  such  disreputable  strategy. 
PlaintifFs  below,  in  their  petition,  characterize  this  conduct  of  the 
company  as  an  attempt  '*  to  cheat  and  defraud  said  plaintiffs  out  of 
their  moneys  already  paid;''  and  we  think  the  evidence  sustains  the 
allegation. 

Plaintiffs  below,  in  a  few  days,  ascertained  that  the  local  agent  had 
resigned  bia  position,  and  thereupon  tendered  the  amount  of  the 
premium  to  the  company,  at  its  office  in  Cincinnati,  and  we  think  the 
acts  of  the  company,  in  refusing  to  accept  the  premium,  and  ^ve  a 
renewal  receipt*therefor,  as  had  been  the  usual  custom,  and  in  declar- 
ing the  policy  forfeited,  were  unmistakably  wrongful  and  fraudulent. 
Bat  it  is  claimed  by  counsel  for  plaintiff  in  error,  that  if  plaintiffs 
below  were  entitled  to  any  redress,  they  have  mistaken  their  remedy. 
Their  amended  petition  in  the  court  below  is  somewhat  inartificial; 
bnt  it  evidently  seeks  a  rescission  of  the  contract  evidenced  by  the 
policy  of  insurance,  and  demands  thereupon  a  judgment  against  the 
company  for  the  amount  of  the  premiums  which  it  has  received  from 
them,  with  interest  thereon  from  the  times  of  their  i-espective  pay- 
ments.    What  other  remedies  were  open  to  the  insured  ?  The  policy 
<x>ntain8  but  one  express  stipulation  on  the  part  of  the  insurance 
company,  that  is,  to  pay  the  sum  in  which  the  joint  lives  are  insured 
to  the  anrvivor  upon  the  death  of  either  of  them ;  provided  tb< 
anniial  premiums  are  regularly  paid,  etc.     M  o  w,  since  the  contingency 
npoD  which  this  liability  of  the  company  depends  has  not  yet  hap- 
pened, could  an  action  be  maintained  to  recover  damages  for  its 
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breach  ?  Counsel  for  plaintitf  in  error  have  argued  at  length,  and 
with  much  force,  that  no  such  action  could  be  maintained.  Perhapt 
they  are  right,  though  upon  this  mooted  question  we  express  no 
opinion.  It  is  enough  to  say  that  such  right  of  action  is  by  no 
means  clear. 

There  are,  no  dpubt,  implied  obligations  devolved  on  the  compaii} 
by  the  terms  of  the  policy,  among  which  are  the  duty  to  accept  and 
receipt  for  the  annual  premiums  when  duly  tendered  by  the  insured. 
Could  an  action  be  maintained  to  recover  damages  for  the  breach  of 
such  implied  obligations,  leaving  the  question  of  the  company's  lia- 
bility on  its  express  promise  still  open  ?  It  has  recently  been  held  by 
the  Supreme  Court  of  Connecticut  that  this  cannot  be  done.  Day 
v.  Oonn.  Gen.  Life  Ins.  Co.^  46  Conn.  480,  S.  C,  29  Am.  Rep.  693. 

We  have  no  doubt  that  the  plaintiffs  below  might,  without  resort- 
ing to  equity  jurisdiction,  have  adopted  another  course.  They  might 
have  continued  to  render  the  premiums  as  they  became  due  till  the 
policy,  by  its  terms,  would  become  payable,  and  the  survivor  might 
then,  by  action  on  the  policy,  test  the  question  of  forfeiture.  But 
this  cause  would  furnish  a  very  inadequate  protection  to  the  clear 
rights  of  the  insured.  For,  as  was  said  by  the  New  York  Court  of 
Appeals:  "The  contract  of  insurance,  where  the  policy  is  to  be  kepi 
aUve  by  periodical  payments,  is  peculiar,  and  the  duty  to  pay  and  the 
obligation  to  receive  are  mutual.  It  is  somewhat  different  from  a 
simple  obligation  to  pay  money,  a  tender  to  perform  which  would 
bar  an  action  upon  it.  So,  too,  a  receipt  or  acknowledgment  of  the 
payment  is  customarily  given,  and  is  as  essential  as  evidence  of  the 
continuance  of  the  contract  as  is  the  original  policy.  The  policy- 
holder is  entitled  to  some  evidence  of  the  performance  of  the  oon- 
dition  on  his  part,  if,  as  is  believed,  the  universal  usage  is  for  the 
insurers  to  certify  in  some  way  the  fact  that  the  annual  premiums  are 
paid.  And  it  is  fit  and  proper  that  both  parties  to  the  contract  should 
know  their  rights;  especially  is  it  important  to  the  insured  that  if 
the  policy  is  avoided  they  may  seek  insurance  elsewhere,  and  if  valid, 
that  they  may  perform  the  conditions  of  the  policy."  Cohen  v.  N. 
Y.  Mut.  L.  Ins.  Co,  60  N.  Y.  626;  S.  C,  10  Am.  Rep.  622. 

For  these  and  other  reasons  the  equity  jurisdiction  of  the  court  to 
declare  the  legal  status  and  rights  of  the  parties  was,  in  that  oaaai 
maintained.  So,  in  Hayner  v.  The  American  Popular  L.  Im.  Co, 
99  N.  Y.  486,  the  same  doctrine  was  held. 

In  the  case  before  us  the  plaintiff  in  error  sought,  by  an  act  of 
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bad  faith  and  dishonesty,  to  release  itself  from  the  whole  obligation 
and  liability  incurred  by  its  contract  of  insurance  —  it  wrongfully 
refused  to  allow  the  insured  to  perform  the  contract  on  their  part  by 
paying  the  premiums  as  they  matured  —  it  refused  to  give  them  the 
proper  and  necessary  evidence  of  the  continued  life  of  the  policy, 
except  upon  terms  which  there  is  good  reason  to  believe  the  company 
knew  to  be  impossible.  For  while  it  was  so  anxious  to  forfeit  the 
policy  as  to  resort  to  dishonorable  stratagem  for  that  purpose,  it 
volantarily  offered,  as  its  secretary  testifies,  to  renew  the  policy  upon 
satisfactory  proof  of  the  continued  good  health  and  soundness  of 
both  the  parties  insured. 

Under  these  circumstances,  the  insured  having  no  adequate  and 
clear  remedy  at  law,  we  think  they  are  entitled  to  relief  in  equity, 
either  by  a  decree,  which  shall  determine  the  status  of  the  parties 
by  adjudging  the  policy  to  be  in  full  force,  as  was  done  in  the  New 
York  cases  to  which  we  have  referred,  or  by  an  entire  rescission  of 
the  contract  on  just  and  equitable  terms.  And  we  think  the  party 
insured  may  elect  whether  he  will  have  the  contract  specifically  per- 
formed or  entirely  rescinded. 

The  insurance  company  has  no  right  to  complain  if  the  insured 
demand  a  rescission  of  the  contract  which  it  wrongfully,  and  by  an 
act  of  bad  faith,  has  declared  to  be  terminated  by  forfeiture,  and 
which  it  refuses  to  perform  on  its  part,  by  accepting  and  giving 
renewal  receipts  for  the  annual  premiums  when  duly  tendered. 
We  think  the  only  qestion  is  in  regard  to  the  terms  upon  which  the 
rescission  should  equitably  be  ordered. 

Plaintiffs  below  asked  in  their  petition,  that  as  a  rescission,  they 
should  be  allowed  to  recover  back  the  premiums  paid,  with  interest 
thereon  from  the  times  of  payment.  This  measure  of  redress  was 
granted  them  by  the  judgment  of  the  court  below,  and  the  question 
arises  whether  the  court  erred  in  so  doing.  • 

In  McKee  v.  Plienix  Life  Ins.  Go.^  28  Mo.  383,  it  was  held  that 
where  the  defendant,  the  insurance  company,  had  wrongfully  deter- 
mined the  contract  by  refusing  to  receive  a  premium  when  due,  the 
party  insured  bad  a  right  to  recover  all  the  money  which  had  been 
paid  nnder  it.* 

And  in  Sdme  v.  Philct.  Life  Ins.  C7o.,  already  referred  to,  which 
was  an  action  of  the  same  kind,  no  doubt  seems  to  have  been  enter- 

•  TCMiMaffeet,ir«aiaT.  FfUMnixM}»LWIni'  Ox  (9  W.  Va.  SSD,  S7  Am.  Rep.  668. 
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tained  by  the  Sapreme  Court  of  Pennsylvania  of  the  right  of  the 
insared  to  recover  back  the  premiums  paid,  if  the  companj  wrong- 
fully refuses  to  receive  a  premium  when  duly  tendered.  And  upon 
principle  how  stands  the  case  ?  The  plaintiff  in  error,  by  an  act 
willfully  wrongful,  has  declared  its  liability  as  an  insurer  terminated 
by  a  forfeiture  of  the  policy,  and  refuses  any  longer  to  carry  the 
risk  assumed  by  the  terms  of  its  contract.  And  this  it  does  before 
ar)y  loss  has  arisen  to  itself,  or  any  benefit  has  been  derived  from  tbe 
risk  to  the  insured.  The  partial  pei-formanee  of  the  contract  has 
been  wholly  on  the  part  of  tbe  insured,  and  has  consisted  only  in  the 
payment  of  premiums.  They  have,  so  far,  received  nothing  of  valoe 
from  the  company  which  it  might  be  against  equity  or  good  con- 
science to  retain.  They  are  in  no  better  condition  than  they  would 
he  if  no  policy  had  been  issued.  If  the  oompany  receives  no  com- 
pensation for  thel  risk  which  it  carried  for  several  years,  this  result  is 
attributable  only  to  its  own  willful  default.  It  cannot  equitably  be 
allowed  to  retain  any  part  of  the  premiums  received,  whilst  it  wrong- 
fully deprives  the  insured  of  all  benefits  which  might  hereafter  arise 
to  them  from  their  payment.  In  regard  to  the  compensation  to  which 
the  insurer  might  equitably  be  entitled  in  a  case  where  tbe  risk  is 
terminated  without  fault  on  his  part,  we  think  it  anneoeasary,  for 
the  purposes  of  this  case,  to  inquire.  We  are  of  opinion  that  defend- 
ants in  en*or  were  entitled  to  the  relief  which  they  asked  and 
obtained  in  the  court  below. 

It  is  objected,  however,  that  the  oourt  below  miscalcalated  the 
aggregate  amount  of  the  premiums  paid,  and  the  interest  accmiDg 
upon  them  respectively,  from  the  times  of  their  payment,  and  ren- 
dered a  judgment  in  excess  of  the  true  amount.  We  have  made  i 
computation,  and  find  the  objection  is  not  without  foundation.  The 
evidence  shows  that  the  cash  payments  of  premiums  and  interen 
made  on* the  policies  were  as  follows:  October  81,  18ft8,  $34.37; 
October,  1869, $51.37;  October,  1870,  $51.37;  October,  1871,  $39.47; 
October,  1872,  $37.43.  Computing  interest  on  these  several  pay- 
ments, till  the  1st  of  February,  1875,  we  find  the  aggregate  sum  to 
be  $268.89. 

The  court  below  rendered  a  judgment  for  $305.84,  which  is  found 
to  be  the  amount  of  these  payments,  including  interest  thereon,  till 
February  I,  1875.  This  was  $36.05  in  excess  of  the  true  amount, 
and  to  that  extent,  the  judgment  below  will  be  modified,  and  in  all 
other  respects  be  afiirmed. 
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As  a  feralt  of  this  partial  reversal,  the  costs  of  thia  prooeodiiig 
in  error  vill  be  equally  divided  between  the  parties. 
JoHHSONy  Chief  Judge,  did  not  sit  in  thu  case. 
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Mta  Ublo  8t  611.) 
Oarriir^-'itteMMiaeeideni — perMtMe  property — ioleth&reqfhifcarritr. 

Feachei  were  delivered  to  a  common  carrier,  at  Fort  Ancient,  Ohio,  on  the 
eleventh  and  twelfth  of  the  month,  for  transportation  to  New  York  city,  llie 
carrier  8hlpi)ed  them  by  the  New  York  Central  railroad.  On  the  evening  of 
the  twelfth,  a  bridge,  near  Utica  on  that  railroad,  was  carried  away  by  an 
extraordinary  freshet;  and  when  the  peaches  arrived  there,  it  was  found 
impossible  to  get  them  across,  and  as  they  showed  signs  of  decay,  the  carrier 
sold  them  for  the  best  attainable  price  for  the  benefit  of  the  owner.  Hdd  (1), 
that  the  carrier  was  not  liable  for  the  loss,  as  it  was  owing  to  the  inherent 
qualities  of  the  freight;  (2)  it  was  not  bound  to  seek  another  route;  (8)  it  was 
Justified  in  selling  the  property.    {Sse  jioU,  p.  567.) 

ACTION  to  recover  the  value  of  peaches  delivered  by  plaintiff  to 
defendant  at  Fort  Ancient,  Ohio,  for  transportation  to  New 
York  city.  The  peaches  were  shipped  September  11  and  12,  1868. 
At  9  o'clock  p.  M.  of  the  latter  day,  a  bridge,  near  TTtioa,  on  the  New 
York  Central  railroad,  the  express  route,  was  washed  away  by 
reason  of  heavy  rains.  Travel  was  thus  interrupted  for  several  days. 
When  the  peaches  reached  the  break  it  was  found  impossible  to  get 
them  around  it,  and  as  they  showed  signs  of  decay,  they  were  sold 
by  the  express  company.    The  plaintiff  had  judgment  below. 

Bowman^  IMngle  <t  BeoU^  for  plaintiff  in  error. 

Keifer  Jb  WhUe,  and  John  K  Oglevee^  for  defendant  in  error. 
Common  carriers  are  only  exempt  from  liability  for  loss  or  injury 
from  the  act  of  6od^  inevitable  accident  or  the  public  enemy.  The 
**aei  of  €hd^  must  be  the  direct  and  immediate  cause  of  the  loss; 
it  is  no  excuse  that  the  loss  was  caused  by  the  act  of  God  concurring 
w^'th  other  agencies.  Red.  on  Car.,  §  24,  and  note  2;  Merrit  v.  JEarle^ 
29  N.  Y.  116;  MichaeU  y.  Nl  T.  C.  Ry.  Co.,  30  N.  T.  671 ;  Read  v. 
SgHKuUUng,  30  id.  630;  Sullivan  v.  P.  R.  R.,  30  Penn.  St.  23i; 
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Ccndict  V.  0.  T.  By.  Co.,  54  N.  T.  600;  McAHhur  v.  Sean,  21 
Wend.  1 90;  6  Bos.  396 ;  Turner  v.  Bktek  Warrior,  1  McCslI  (CaL),  1 81. 
A  carrier  who  undertakes  the  transportation  of  frait  is  liable  for 
loss  by  nataral  decay,  if  the  transit  be  prolonged  beyond  the  usaai 
time.  Place  v.  Union  JEk,  Co,,  2  Hilt.  19.  It  is  the  daty  of  canien^ 
by  express,  to  know  the  condition  of  the  route  over  which  they  ship. 
Place  V.  Union  JEk,  Co,,  2  Hilt.  19;  Red.  ou  Car.,  64,  65,  note 
16,  par.  6.  The  common  carrier's  contract  woe  to  carry  the  goods  to 
New  York  city  u}ithin  a  reasonable  time,  and  not  to  carry  them  ly 
any  particular  route.  The  defendant  must  show,  affirmatively,  that 
he  could  not  deliver  the  goods  by  some  other  roate.  Harmony  v. 
Bingham^  2  Eer.  99,  115;  Brig  CoUenberg,  1  Black,  170.  When  aa 
unexpected  emergency  arises,  the  carrier  is  bound  to  take  such  pre- 
cautionary measures  as  prudent  and  skillful  men  in  the  same  busi&ess 
and  under  like  circumstances  might  be  expected  to  take.  Bavidsofi  v. 
Oraham,  2  Ohio  St.  1 39;  Jfiash.  and  Chat.  R.  B,  Co.  v.  David,  6  UeisL 
261 ;  &  C,  19  Am.  Rep.  694 ;  HoUiday  v.  Kennard,  12  Wall  254; 
Wallace  v.  Clayton,  42  6a.  443.  If  the  ordinary  line  of  transportatioo 
fails,  another  conveyance  should  be  provided.  Van  Butkirk  v. 
Roberta,  31  N.  Y.  670;  WUliama  v.  VanderbiU,  28  id.  223-4;  Thi 
Maggie  Sammond,  9  Wall.  468;  T%e  Niagara  v.  Cordee,  21  IIow. 
24-26 ;  Collier  v.  Stoinney,  16  Mo.  484;  Abb.  on  Shipping,  p.  3,  cb.  3, 
§  8,  c.  p.  242.  Carriers  are  not  justified  in  adopting  a  particular  mode 
of  forwarding  the  goods,  and  thereby  delaying  the  delivery,  merely 
because  that  is  the  usual  mode  adopted.  Red.  on  Car.,  §  3u*J, 
n.  1 ;  Bales  v.  London  and  Northwestern  Ry.  Co.,  8  L.  T.  (N.  S.) 
421;  Collier  v.  Swinney,  16  Mo.  484.  The  loss  or  damage  to 
perishable  articles  in  consequence  of  the  weather,  will  not  excue 
the  carrier,  if  it  could  have  been  prevented  by  due  care  and  dili- 
gence. The  carrier  must  show  not  only  that  it  did  all  thit  was  osuai, 
but  all  that  was  necessary  to  be  done  under  the  ciroomsiani^s. 
Red.  on  Car.  22,  n;  Wing  y.  N.  T.  and  Brie  By.  Co.,  1  HUt  235; 
PhiUeo  V.  Santfford,  17  Tex.  230. 

Wbight,  J.  The  first  lot  of  peaches,  shipped  on  the  eleventh  of 
September,  Friday,  reached  Buffalo  so  as  to  leave  that  p<mi»  Satu^ 
day  night,  the  twelfth,  arriving  at  TTtioa  3  o'clock  Sunday  morning. 
Here  the  car  was  stopped  by  the  railroad  company,  aa  no  mesM 
oonld  be  found  to  get  around  the  break,  which  was  twenty-eigiit 
miles  further  on.    Upon  the  evidence  we  do  not  think  the  expT«i 
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eompany  can  be  charged  with  a  want  of  diligence  in  failing  to  get 
theii  freight  past  the  obstruction.  They  seem  to  have  used  every 
eiertion  in  their  power  to  discharge  their  duty  in  this  behalf.  In 
order  to  get  the  goods  over  the  break,  it  was  necessary  to  wagon 
tliem  about  a  mile  and  a  quarter.  As  soon  as  the  agents  of  the 
express  company  heard  of  the  accident  they  repaired  to  the  spot,  . 
and  endeavored  to  forward  their  merchandise.  They  attempted  to 
lire  wagons,  but  the  railroad  company  had  anticipated  them,  and 
engaged  all  the  teams  and  vehicles  that  could  be  found  in  the 
;oantry,  for  the  purpose  of  transporting  passengers  and  their 
^^gg&g^  It  was  therefore  not  until  Tuesday,  the  fifteenth,  that 
iny  facilities  of  the  kind  could  be  had,  and  then  the  company 
began  the  movement  of  express  stuff,  but  this  was  too  late  as  far  as 
the  peaches  were  concerned*  Nor  was  the  express  company  in  fault 
in  the  matter  of  the  falling  of  the  bridge,  as  is  claimed.  And  for 
the  purposes  of  this  case  it  may  be  conceded  that  the  express  com- 
pany is  responsible  for  the  default  or  negligence  of  the  railroad 
company,  if  any  there  be. 

The  railroad  company  were  about  removing  an  old  bridge  at  East 
Canada  creek,  for  the  purpose  of  building  a  new  one  of  iron*  As  a 
temporary  matter,  a  number  of  bents  were  put  under  the  old  bridge, 
to  strengthen  it.  There  then  came  a  heavy  rain;  the  testimony 
shows  it  to  have  been  of  unusual  violence.  The  water  rose  rapidly, 
broke  away  dams,  and  carrying  down  logs  and  drift  against  the 
bridge,  swept  it  off. 

The  evidence  leaves  it  beyond  a  doubt  that  the  storm  and  the 
freshet  were  altogether  beyond  anything  of  an  ordinary  character, 
and  responsibility  for  this  cannot  be  charged  upon  the  railroad 
company.  Nor  can  we  find  any  fault  in  the  railroad  company  in  not 
repairing  the  damage  sooner  than  was  done,  as  would  have  been  the 
c^e  under  ordinary  circumstances.  It  is  shown  to  be  well  provided 
against  disasters  of  this  kind.  Duplicate  bridges  are  kept  on  hand 
ail  the  time,  and  as  a  general  thing,  a  bridge  can  be  replaced  in 
from  six  to  twelve  hours.  Upon  this  occasion,  however,  it  was  long 
before  the  water  in  the  stream  resumed  its  natural  level,  and  this 
delayed  the  operations  of  the  bridge  builders. 

But  it  is  said  that  the  express  company,  as  soon  as  they  heard  of 
the  break,  should  have  diverted  the  peaches  by  some  other  route,  so 
as  to  have  gotten  them  to  New  York  more  speedily.  It  seems  there 
was  a  route  from  Buffalo  to  New  York,  over  the  New  York  and 
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Brie  railroad,  npon  which  the  United  States  Express  company  ran; 
end  it  ir  also  said  that  the  peaches  might  have  been  brought  from 
CTtica  back  to  Syracuse,  and  then  delivered  to  the  United  Sutes 
Express  Company  and  shipped  to  New  York  by  way  of  Binghamton; 
and  again,  that  the  peached  might  have  been  delivered  at  Columbus, 
Ohio,  and  so  have  gone  to  New  York  by  the  Pennsylvania  Central 

As  to  this  last  suggestion,  the  last  lot  of  peaches  left  Fort  Ancient 
mt  6.20  Saturday  night,  and  probably  reached  Columbus  not  far  from 
the  time  the  bridge  was  swept  away,  and  there  is  nothing  to  shov 
that  the  disaster  was  known  at  Columbus  before  the  peaches  reached 
there,  so  as  to  make  the  diversion  a  profitable  thing. 

As  to  bringing  them  back  to  Syracuse,  this  would  have  required  a 
cartage  at  that  point  of  about  three-quarters  of  a  mile,  forty-eighi 
hours  to  reach  New  York,  and  cartage  again  at  Jersey  City  and  fer- 
riage across  the  river,  all  of  which  would  almost  certainly  hav« 
involved  a  total  destruction  of  the  fruit,  from  the  condition  thev 
were  in,  as  will  be  hereafter  seen. 

As  to  diverting  them  at  Buffalo.  The  first  lot  of  eight  busheb 
passed  that  point,  leaving  there  at  6  p.  m.,  three  hours  before  the 
^break.  There  can  therefore  be  no  possible  reason  for  saying  they 
•hould  have  been  diverted  there,  as  suggested.  The  other  two  loiM 
left  Buffalo  during  Monday.  The  United  States  Express  Company, 
which  ran  from  that  point  to  New  York,  was  a  rival  route,  and  there 
ts  no  certainty  it  would  have  taken  the  property,  which  was  perish- 
able in  its  nature  and  already  perishing  in  its  condition.  A  reship- 
ment  would  have  involved  delay,  and  such  delay,  as  seems  to  as, 
would  have  been  destructive. 

Under  ordinary  circumstances  this  bridge  might,  and  probably 
would,  have  been  repaired  in  six  hours,  and  travel  resumed;  it  was 
iair  for  the  express  company  to  assume  that  this  would  be  done,  aa 
doubtless  would  have  been,  had  the  water  gone  down  at  any  usual 
rate,  and  they  cannot  be  said  to  have  been  in  fault  in  not  anticiiu* 
ting  what  perhaps  nobody  thought  was  a  probable  or  possible  ereot. 

There  is  an  ex  p<M  facto  wisdom,  which,  after  everything  haa  been 
done  without  success,  can  suggest  that  something  else  should  have 
been  attempted,  but  this  is  a  sagacity  much  more  astute  than  ordi- 
nary human  foresight,  and  can  hardly  furnish  a  fair  rale  by  which  to 
determine  the  propriety  of  what  has  been  done  in  good  faith,  and 
with  judgment  exercised  under  the  best  lights  afforded. 

Had  the  plan  suggested  been  in  fact  pursued,  and  the  peachsa 
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■hipped  either  by  way  of  Syraease  or  BafEklo,  the  delay  which  would 
have  ensaed,  together  with  the  rough  jolting  attendant  apon  the 
necessary  cartage,  woald,  as  it  seems  to  ns,  have  insured  their  entire 
destraction.  Thereupon  the  shippers  might,  with  much  force  of 
argument,  have  said,  we  shipped  by  yonr  route,  and  you  had  no 
right  to  make  a  deviation;  by  so  doing  you  subjected  our  property 
to  unusual  delays  and  risks  not  contemplated,  and  loss  having  ensued, 
yoa  are  responsible.  You  should  have  gotten  it  around  the  break 
with  all  speed,  or  if  that  were  impossible,  you  should  have  sold  it  to 
the  best  advantage,  instead  of  taking  a  course  which  must  have 
necessarily  led  to  its  entire  loss. 

But  in  our  view  of  the  facts,  this  loss  was  occasioned  by  the  con- 
dition of  the  property  at  least  as  much  as  from  any  other  cause. 
These  peaches  were  picked  and  shipped  on  Friday  and  Saturday,  the 
eleventh  and  twelfth  of  September.  The  overwhelming  testimony 
is  that  the  weather  of  that  week  was  most  destructive  upon  this  kind 
of  fruit.  It  was  damp,  rainy,  warm  and  murky  up  to  Thursday 
night,  Friday  being  bright,  warm  and  sunny.  The  effect  of  this 
temperature  is  described  by  the  man  who  shipped  the  peaches  as 
having  a  peculiar  effect  upon  them.  They  rotted  rapidly.  Ad 
apparently  sound  peach  would  rot  in  twenty-four  hours.  A  speck 
on  a  peach  would  in  a  few  hours  develop  into  rot.  He  says  the 
sreek  ending  September  twelfth  was  the  most  disastrous  he  ever  saw. 
There  is  no  controversy  at  all  about  the  condition  of  the  weather^ 
and  of  its  being  exactly  that  kind  that  would  destroy  peaches  in  a 
very  short  time. 

The  first  lot,  shipped  Friday,  was  to  have  reached  New  York  for 
MoDday*s  market,  and  could  not  have  reached  there  earlier.  They 
were  stopped  at  the  break,  and  the  express  agent  at  once  concluded 
they  ought  to  be  sold.  They  were  sold.  This  was  on  Sunday, 
hefore,  it  will  be  observed,  they  could  by  any  possibility  have  reached 
New  York,  had  they  gone  straight  on  without  any  break*  What 
was  their  condition  then  ?  If  spoiled  and  worthless,  or  nearly  so,  in 
Utica,  could  they  have  been  any  better  in  New  York  ten  or  twenty 
hours  later  in  point  of  time  ?  The  express  agent  went  to  a  fruit 
dealer  in  Utica  to  get  him  to  buy  the  articles.  The  dealer  went  to 
see  the  peaches,  Sunday,  and  told  the  agent  he  would  take  them  if 
they  were  unloaded  that  uight  so  as  to  get  air,  otherwise  he  would 
n^t  take  them  on  any  condition.  This  dealer,  who  is  a  witness, 
describes  Friday  an<l   ^>at  unlay  as  having  been  hot,  sultry,  rainy 
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days  —  the  worst  kind  of  weather  for  frait.  He  was  on  the  car  in 
which  the  peaches  were,  and  says  it  was  so  close  and  saltry  that  it 
was  very  nnpleasant  to  remain  in  it ;  that  the  condition  of  the  weather 
was  snch  that  had  they  gone  straight  through,  they  would  have  been 
worthless  upon  reaching  New  Tork.  He  examined  them  Monday 
after  they  had  been  unloaded  and  given  air,  and  none  of  them  were 
sound.  There  is  much  testimony  of  this  kind,  all  tending  to  shoir 
the  unfavorable  condition  of  the  weather,  that  the  car  had  been  close 
and  hot,  that  it  was  wet  with  moisture  and  vapor  arising  from  the 
fruit,  which  had  become  heated  and  in  such  condition  as  to  be  past 
aaving  before  it  could  have  reached  New  Tork  in  the  ordinary  time. 
It  therefore  seems  to  us  that  the  best  thing  to  do  under  the  drcum- 
fltances  was  that  which  was  done  —  namely,  to  sell  the  stuff  at  once. 
The  express  company  did  get  one  lot  to  Albany,  but  were  compelled 
to  sell  them  there. 

These  remarks,  as  to  the  condition  of  the  fruit,  apply  to  all  the 
Tarious  lots.  When  they  reached  Utica,  the  testimony  is  withoat 
contradiction  that  they  were  in  such  plight  that  they  could  not  have 
been  got  to  New  York  in  any  way,  or  by  any  route,  so  as  that  they 
would  at  all  have  been  marketable. 

We  have  not  gone  into  the  evidence  in  extenso^  but  these  ooncla* 
eions  are  abundantly  supported  by  it.  We  therefore  feel  bound  to 
eay  that  the  loss  of  the  peaches  was  occasioned  not  by  any  fault  or 
negiigono®  of  the  express  company,  but  by  the  perishable  nature  of 
the  article,  in  connection  with  the  condition  of  the  weather;  and  the 
delay  which  occurred  at  the  break  was  something  for  which  the 
express  company  was  not  responsible. 

The  jury  however  proceeded  to  render  a  verdict,  an  analysb  of 
which  shows  that  it  was  predicated  upon  the  idea  of  the  peachei 
reaching  New  Tork  in  a  perfectly  sound  condition,  as  it  is  based 
upon  the  highest  market  price;  it  being  at  the  same  time  perfectly 
apparent  that  had  there  been  no  break,  the  peaches  could  not  have 
reached  New  York  in  a  sound  condition. 

Among  other  things  the  court  charged  the  jury: 

'^  But  if  the  defendant  was  prevented  from  sending  them  by  that 
route  in  consequence  of  the  washing  away  of  a  bridge,  which  did 
not  happen  through  the  negligence  of  the  railroad  company  or  ths 
defendant,  then  it  was  the  duty  of  the  defendant,  after  first  a8ee^ 
taiuing  that  it  could  not  send  forward  the  peaches  by  that  rouic^  eo 

to  get  them  to  New  Tork  city  in  time  to  preserve  them,  to  use 
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ordinary  care  and  diligence  to  employ  some  other  safe  and  reliable 
roate  or  agency,  or  express  company,  if  sach  was  then  known  and 
available  to  the  defendant,  by  which  the  peaches  could  be  carried 
tLjoagh  to  New  York  city  in  time  to  save  them.** 

This  was  misleading,  in  that  it  drops  out  of  view  the  actual  con- 
dition of  the  peaches  at  the  time  when  they  ought  to  have  been  sent 
forward  upon  this  supposititious  other  route.  Clearly,  if  they  were 
rotten  and  entirely  worthless  upon  reaching  the  point  where  this 
traiu^hipment  could  have  been  made,  there  would  have  been  no  sense 
in  sending  them  on.  The  jury  should  have  been  told  to  take  into 
view  the  circumstances  as  they  actually  were  —  the  condition  of  the 
weather  and  of  the  fruit  ^>  and  under  proper  instructions  should  have 
determined  whether  the  company  were  bound  to  seek  some  other 
loate  for  transportation. 

In  the  view,  however,  that  we  take  of  the  evidence,  plaintiffs 
made  no  case  for  recovery,  and  the  judgment  should  be  reversed. 

JudgtMnt  rw0rs^ 


Hon  BT  rmm  Ripo«tm^»  In  Jtoo  ▼.  XMon  EKfftm  Cb.,  f  Htlt  10,  the  defendAiit  igraad  to 
tmifpoit  fniit  from  New  York  to  If Owaakee,  within  twelve  days,  atlpalating,  among  other 
thlBge,  for  CKcmptlon  from  UnhUlty  ftam  nwiToidable  or  extraordinary  casoalty,  and  from 
laton]  tendency  to  deqfiy.  Owing  to  a  crowd  of  freight  on  a  connecting  road  there  was  a  delay 
ef  twenty  daya,  and  the  fhilt  decayed.  There  waa  another  connecting  road,  but  the  defendant 
had  aoarrangementa  with  it.  It  waa  held  that  the  defendant  was  liable  for  the  loea,  notwith- 
Maadlng  a  etlpnlation  that  It  ahonld  pay  the  plaintiff  flve  cents  per  100  ponnds  for  every  day*8 
defaiy  beyond  the  twelve  days.  The  court  said,  the  stipnlatlon  for  exemption  from  liability  for 
dscay,  **  most  be  understood  as  applying  to  decay  or  injury  to  which  the  fruit  might  be  subject 
daring  the  prescribed  time  within  which  the  defendant  undertook  to  deliver  it  at  Mil* 
wsukee.**  "  Xren  if  no  time  had  been  agreed  upon,  the  defendants  would  have  been  bound  to 
haTe  completed  their  contract  within  a  reasonable  time,  and  if  they  had  failed  to  do  It  within 
that  time  without  legal  excuse,  and  the  property  afterwards  and  before  delivery  had  become 
tajured  fkom  Its  natural  tendency  to  decay,  they  would  have  had  to  make  good  the  lose.**  So, 
the  csnier  la  liable  for  Injury  by  the  beating  of  com  when  the  tiansportation  is  delayed  beyond 
a  rsaeonaUe  time.    WmoU  Omi.  By,  Cb.  v.  McCUBan,  64  ni.  08;  8.  C,  5  Am.  Rep.  8S. 

A  common  eairler  has  been  held  for  leakage.  Warden  v.  ^rssr,  6  Watts,  494 ;  fhU^  v. 
dorl,  t  O.  B.  (R.  8.)  166.  But  not  where  the  leakage  was  from  the  inherent  defect  of  the  cask. 
JKitfsaw  V.  HwBawtfafi,  S  H.  A  N.  616.  Here  the  court  say,  '^A  eairler  la  not  reaponslble  for  dam* 
age  arWng  fh>m  any  tnherent  defect  In  an  article  delivered  to  him  to  be  csnied.^*  But  even 
Iff  he  etipiilatea  for  exemption  In  snch  case,  he  la  stm  liable  for  groes  negligence.  PhUKpt  v. 
CfarA,  sipf  ;  JftreAonlr*  DUpaleh  omd  Tram,  Cb.  v.  Oomifiorih^  8  Oolo.  980 ;  A  C,  96  Am.  Rep. 
Tn.  A  carrier  of  animals  is  not  Uable  for  Injury  In  consequence  of  the  conduct  or  propensities 
of  the  anfmaia.  Mfpiard  v.  avraam^  etc^  B,  B.  Cb.,  71  N.  T.  180 ;  8,  (7.,  97  Am.  Rep.  98. 

In  infaM  V.  WoodkitfT^  1  Black.  166,  It  waa  held  that  hog*s  lard  having  certain  qualities  which 
make  Us  leakage  tnm  ordinary  bairels  or  wooden  casks  unavoidable  in  hot  weathar,  a  person 
who  sfalpa  It  In  that  condition  ftrom  a  southern  port  for  a  long  voyage  through  low  latitudes  in 
■id  Bummer,  takes  upon  himself  the  risk  of  all  loss  proceeding  from  that  cause.  In  Wardm  v. 
Ormt,  6  Watta,  494,  it  waa  held  that  a  carrier  waa  not  liable  for  loss  of  molasses  caused  by  its  fer- 
mentation and  expansion,  nor  for  leakage  from  secret  def ecto  in  the  casks.  But  it  was  then  held 
Oat  the  carrier  could  not  thua  account  for  a  loes  of  9,000  out  of  10,000  gallons,  in  contradiction  of 
hb  bill  of  lading,  reciting  the  receipt  in  good  condition. 
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IB  efOp  Momard  ▼.  Wlmnan^  18  How.  tSl,  the  ourier  wm  hdd  not  llabto  for 
when  w«t  and  doctying  on  the  Toyage.    And  the  Mune  wm  in  effect  held  ae  to  a  oubo  of  fnut.  in 
Briff  CoUmUrif.  1  Black.  170. 

In  Brown  ▼.  Oktgton^  It  Ga.  680.  the  eoart  aiUd :  ^  It  gooda  are  ahlpped  In  food  order,  and  by 
reaaoE  of  Inharent  caaaea,  without  defanlt  on  their "  ithe  carriera')  "  part,  deCerloiaie  oa  the 
▼oyage,  I  cannot  believe  for  a  moment  that  tbey  wuold  be  liable  to  make  good  that  deteriur>- 
tlon.  For  example,  a  cargo  of  orangaa  shipped  at  Havana,  for  Liverpool,  and  decaying  ua 
ahlpboard.  The  language  of  Chancellor  Kbht,  before  qaoted,  to  wit:  *  The  carrier  la  no  oiore 
an  luaorer  of  the  aoandneaa  of  the  cargo,  aa  agMuat  the  perila  of  the  a«a,  or  ite  own  latrlnvK 
decay,  than  he  ia  of  the  price  in  the  market  to  which  It  la  carried,*  aaaerta  the  trae  mle.** 

Whether  a  carrier  ia  bound  to  give  perlahable  property  the  precedence  In  tianaportaiioa  baa 
been  debated. 

In  SweUand  ▼  £oiton  and  Albany  B.  B.  Cb.,  IQS  Haaa.  S76,  a  freight  train  of  nine  car*  bcouue 
obetructed  by  a  anow  atorm,  ao  that  only  four  cara  could  be  forwarded.  AaM»g  the  can  Icfi 
waa  one  with  a  load  of  applea.  It  waa  held  that  the  delendant  waa  not  bound  to  forward  tbat 
car  in  preference  to  othera  containing  freight  net  liable  to  injury  by  freealng  The  eoon  Mid : 
**  Nothing  la  required  of  him  in  reapect  to  each  riaka  but  the  uae  of  due  care.  If  the  owner  of 
gooda,  which  are  liable  to  Injury  by  freesing,  chooeea  to  aend  them  at  a  aeaaon  of  the  year  wbca 
they  are  ezpoaed  to  auch  a  rlak,  he  takea  the  rlak  himaelf.  The  conductor  waa  bound  to  aaaame 
that  it  waa  important  to  each  owner  of  fhdght  that  hia  property  anould  be  carried  with  aJ 
feaaonable  care  and  apeed,  aa  the  company  had  nndertaken  to  do  and  had  directed  him  to  doi 
tnd  he  could  not  know  that  the  apeedy  delivery  of  the  contenta  of  the  other  can  waa  not  boc* 
Important  than  that  of  the  applea." 

IniWiT.  OkieagoandN.  W.By,  Co,,  SOWia.604,  it  waa  held  that  there  ia  no  Invarlabk  rale 
requiring  freight  to  be  carried  in  the  order  in  which  it  ia  reoelYed,  without  regard  to  Ita  chaiao- 
iar  or  condition,  or  iu  liability  to  periah.  The  inatructiona  complained  of  were  that  prvai  uf 
freight  will  not  excaae  failure  to  carry  In  ordinary  time,  unleaa  freight  la  carried  in  the  order 
In  which  It  la  received,  and  that  in  caae  of  preaa  of  freight  and  conaeqnent  delay,  a  carrier  be* 
no  right  to  give  preference  to  freight  nf  one  peraou  over  that  of  another.  Theie  were  beid 
crroneoua,  the  court  obaenring:  **II  the  carrier  receired  for  tranaporution  gooda  prriahabte 
and  thoae  not  ao  at  the  eame  time,  and  there  were  a  preaa  of  ftnelght,  ao  that  be  oi>nId  not  tr»na> 
port  and  deliver  all  before  the  perlahable  gooda  would  periah.  but  could  deliver  the  peri^baNe 
in  time  to  aave  them,  if  the  delivery  of  the  othera  waa  delayed,  can  there  be  any  doubt  what  bi« 
duty  would  be  ?  Can  there  be  any  doubt  that  a  preference  in  auch  a  caae  would  be  reaaonable.  aad 
if  xeaaonable  that  the  periahable  gooda,  if  they  did  not  have  the  preference,  would  not  be  ddivered 
In  a  reaaonable  time,  and  the  carrier  would  be  liable  ?**  In  thia  caae  the  delay  aned  for  wv  aas«<l 
by  preaa  of  freight  and  preference  in  tranaportatlon  of  periahable  property,  and  thia  piefrrvt.ie 
waa  held  Jnatiflable.  In  the  Maaeachnaetu  caae,  aiQira,  It  waa  heU  that  the  carrier  ana  uoi 
tewMl  to  give  auch  preference. 

In  namay  v.  Ntw  York  Central  and  Hudson  B^/otr  BaUroad  Company,  78  N.  T.  tos.  the  plain 
tiff,  on  January  8, 1878,  delivered  to,  and  loaded  upon  one  of  defendant^a  can,  at  Albaaj.  a  cu 
load  of  cabbages  for  tnnaportatlon  to  New  Tork,  and  paid  freight  thereon.  On  the  car  k a* 
placed  a  placard,  eigned  by  defendant's  general  freight  agent  containing  the  foUtiwIcg:  **fVr- 
lahable  property ;  thia  car  moat  run  to  New  Tork  by  lint  train."  A  way  bill  waa  delivered  u 
plaintiff,  ahowing  ahlpment  from  Albany,  January  aeventh.  The  car  left  Albany  and  arri^Hi  at 
Beat  Albany  at  10.40  p.  m.  of  that  day ;  at  10  60  a  freight  tnin  atarted  thecoe  for  New  Tork :  ttMa 
car  remained  until  8.90  f.  x.  of  January  ninth,  when  it  proceeded  to  New  Tork.  On  arri^  the 
eabbagea  were  found  to  be  frozen.  The  usual  time  required  for  a  freight  train  to  go  from  A  Iteay 
to  New  Tork  la  from  ten  to  eleven  honra.  In  an  action  to  recover  for  the  loaa,  it  appeared  thai 
!f  the  eabbagea  had  been  delivered  in  the  ordinary  oonrse  of  bnaineaa,  they  would  not  bare 
been  froien.  Defendant^a  evidence  tended  to  ahow  that  the  car,  on  ita  arrival  at  last  AIUt?. 
waa  Bwitched  on  to  a  side  track  and  blocked  up  by  can  aubaequently  arriving,  ao  that  it  coiL'd 
not  be  moved  until  they  were  aent  forward.  It  did  not  appear  that  any  andden  tmn^i^ 
a»Me  interfering  with  the  ordinary  use  of  the  road,  or  that  the  amount  of  freight  waa  aanaaaL 
or  avceeded  the  capacity  of  defendant  to  remove  it,  or  that  the  fnight  aent  forwardaflar  ibe  or 
trrived  waa  made  up  of  freight  received  before.  Hdd,  that  the  facta  Juatifled  a  verdlei  tot  pk^ 
tli.  The  court  chained,  in  aubatance,  that  it  waa  the  duty  of  defendant  to  tranaporttkecabbaf* 
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If  Ihvflnt  tnin*  anlofwa  reMonable  and  proper  excnte  for  the  delay  was  »howii,  nnleva  thert 
was  nuh  a  pneeore  of  property  of  a  shnllar  kind  which  arrived  before  as  to  make  It  Impoaai- 
bte ;  that  if  there  waa»  a  preseore  of  freight  thie  cer  shuald  have  been  forwarded  before  forward- 
ing ordinary  non-periahable  property.  HM^  no  errur.  The  court  also  remaiked,  obUer,  by 
DAMroBni,  J. ;  ^  Bat  If  the  charge  of  the  trial  Judge  Is  construed  as  instmcting  the  Jury  that 
the  pressore  of  non-perishable  property  should  not  excuse  the  delay,  I  am  of  the  opinion  that 
he  was  right  and  the  principle  of  law  enunciated  by  him,  sound.  WtberCt  Ckue^  IS  N.  Y.  345,  la 
nnt  to  tlie  contrary.  There  the  question  was  not  presented  as  to  the  duty  of  a  carrier  to  dis- 
criminate in  favor  of  perishable  freight  over  non-perishable.  That  decision  therefore  should 
not  control  this  case.  It  is  itself  placed  upon  a  qualification  to  the  peremptory  direction  of  the 
•tatttte,  and  while  it  should  be  followed  in  similar  cases,  is  not  to  be  extended.  The  distinction 
suggested  by  th*  ehai  ^  exists.  In  Oop$  v.  Cbrdopo,  1  Bawle,  908,  the  court,  while  holding  that 
the  Uabllisy  of  tne  carrier  by  vessel  ceases  when  he  lands  the  goods  at  a  proper  wliarf,  adds  *  it 
Is  beside  the  question  to  say  that  perishable  articles  itaay  be  landed  at  improper  times  to  the 
great  damage  of  the  consignee  —  when  such  special  cases  arise  they  will  be  decided  on  their 
own  drannatances.*  Such  a  case  was  presented  to  this  court  in  McAndrtw  v.  WhUtaek^  69  N. 
T.  40,  where  a  carrier  was  held  liable  for  the  loss  of  certain  perishable  property,  licorice,  under 
dicamstanoes  which  would  have  exonerated  him  from  liability  if  it  had  not  been  perishable. 
InMankaUy.N.T.  C,B.B,  00..4R  Barb.  609;  attrmed  by  thU  court,  48  N.  T.  600,  it  was  held 
by  the  Bnpreme  Court  that  where  two  kinds  of  property,  one  perishable  and  the  other  not,  are 
deUveted  to  a  carrier  at  the  same  time  by  different  owners  for  transportation  and  he  is  unable  to 
carry  aU  the  property,  he  may  give  preference  and  It  Is  his  duty  to  do  so,  to  that  which  is  perish- 
able. In  this  ooort  the  caae  turned  upon  other  points,  but  referring  to  the  rule  above  stotod, 
Huar,  J^  aaya,  *  the  principle  laid  down  is  a  sound  one  and  in  a  proper  case  would,  I  think,  be 
hdd  to  be  the  law.    It  la  not  here  Important.* 

''The  rale  Is  a  correct  one  and  is  equally  applicable  to  the  duty  of  the  carrier  In  whose  handa 
freight  haa  so  accumulated  that  he  must  give  priority  to  one  kind  over  another. 

"In  requiring  the  defendant  to  receive  all  kinds  of  property.  Including  perishable,  the  statute 
may  be  construed  aa  imposing  npon  it  such  obligations  and  dntles  as  are  required  for  the  proper 
and  safe  carriage  of  that  kind  of  goods.  In  that  respect  assimilating  a  railway  corporation  t» 
a  oommon  carrier,  bound  by  the  obligations  of  the  common  lew  to  carry  safely  and  immediatelf 
the  goods  Intnvted  to  him  —  having  In  the  exercise  of  care,  speed  and  priority  of  transporta- 
tioB  some  reference  to  the  natural  qualities  of  the  article  and  the  effect  upon  it  of  exposure  to 
the  eiementa.  MeAndrtw  v.  WhWoek,  69  N.  T.  40;  ManhaU  v.  N.  F.  0,  S.  B.  Cb.,  48  id.  060  i 
Fti  V.  (Meago  and  N.  W,  B.  B.  Ob.,  90  Wis.  604.  We  may  also  take  into  consideration  the  fact 
that  the  fkvight  in  question  was  not  only  perishable,  but  was  known  to  be  so  by  both  parties,  and 
waa  shipped  as  such,  and  with  knowledge  on  the  plaintUTs  part  of  the  custom  of  the  defendant 
to  give  a  preference  In  transportation  to  such  goods,  and  the  parties,  though  silent,  may  be 
regarded  as  adopting  the  custom  aa  part  of  the  contract.  Ooop$r  v.  Kant,  10  Wend.  886;  Ptei 
V.  CMooffO  and  N,  W.  B,  B.  Oo..  90  Wis.  698. 

''  In  such  a  case  the  pressure  of  other  property  non*perlshable  should  furnish  the  defendant 
no  excuse.  It  knew  the  condition  of  its  tracks  and  Its  ability  or  inability  to  move  the  freight 
on  hand,  but  the  plaintiff  knew  neither  of  these  things.  When  the  cabbagea  were  delivered  to 
the  defendant  Ita  agents  were  well  aware  of  the  baxard  to  which  the  property  would  be  exposed 
by  delay ;  they  knew  that  the  plaintiff  expected  It  to  go  forward  at  once,  and  they  received  It 
nut  as  warehousemen  to  store,  but  as  carriers  to  transport ;  they  wore  not  bound  to  receive  it 
until  a  reasonable  time  before  the  time  fixed  by  public  notice  for  the  starting  of  a  train,  at 
which  time  the  statute  dedaree  they  shall  furnish  suffldent  accommodation  for  its  transportation 
and  aaenmes  that  they  will  then  be  ready  to  forward  it.  Favlkntr  v.  8.  P.  B.  Co.,  6  Mo.  811.  . 
Iia  reception  was  therefore  in  itself  an  assurance  to  the  plaintiff  that  It  fhould  at  once  and 
without  delay  be  sent  to  its  destination.  The  defendant  took  the  property  from  out  of  thu  plain- 
tlff*s keeping,  recdved  his  money  for  transportation,  and  by  these  acts  took  upon  itself  the  risks  of 
detention,  and  thereby  undertook  to  make  good  all  damages  which  were  the  natural  and  necessary 
consequence  of  unreasonable  delay :  as  much  so  as  if  it  had  executed  an  express  contract  to  tliat 
In  determining  whether  there  was  or  not  such  delay  the  character  of  the  freight  offered 
ly  wen  be  taken  into  consideration.  If.  as  is  suggested  In  the  Wibert  Oof^,  *  the  owner  of  prop- 
erty destined  to  a  market  may  always  be  presumed  to  desire  its  arrival  at  the  esrlient  practicahit 
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time,*  ind  therefore  the  curler  should,  in  the  absence  of  Auy  cause  for  delay,  sand  It 
ately  forward,  it  woald^seem  that  the  carrier,  receidng  more  property  than  he  eonld  at 
trausport,  some  of  which,  from  natural  cause?  or  the  action  of  the  elements,  may  be  deemed 
perlehable,  should  give  such  property  a  preference  In  transportation  over  other  property  Is  his 
hands.  In  no  other  way  could  its  deltrery  in  a  reasonable  time  be  assured.  The  very  receipt  of 
the  property  in  question,  under  the  circumstances  adverted  to,  imposed  a  duty  npon  the  defrad- 
ant  to  forward  it  at  once,  and  for  the  damages  occasioned  by  its  default  the  plaintilF  is  MtitlMl 
to  reooTer,  Doubtless  the  defendant,  as  was  lawful,  measured  the  compensation  It  shosld 
vseeive  in  part  by  the  hazard  it  incurred  and  the  extra  care  and  diligence  Impoaed  apon  It  bj  tks 
tect  that  the  articles  were  perishable.  The  obligation  would  not  hare  been  other  or  difforsst 
liad  there  been  an  express  a^rreement.  Of  the  carrier.  Lord  Oou  says:  *  He  hath  his  hfrssad 
thereby  impliedly  undertaketh  the  safe  delivery  of  the  goods  deliTered  to  him  ;*  and  In  UriMr 
T.  IfbwUn,  19  Wend.  288,  the  conrt  say :  *  The  carrier  may  no  doabt  demand  a  tewwd  pnp(» 
Honed  to  the  services  and  the  risk  he  incurs,  and  having  taken  it  he  is  treated  as  an  insorer  sod 
bound  to  the  safe  delivery  of  the  property.  But  the  extent  of  his  liabQity  does  not  depend  es 
the  terms  of  his  contrscL  It  is  declared  by  law.*  Again :  *  It  is  not  the  form  of  the  oompaet  bst 
the  policy  of  the  law  which  determines  the  extent  of  the  caRler*s  liability.* 

"  If  we  assume,  then,  that  there  was  evidence  in  the  case  tending  to  exonerate  the  defeodsnt. 
It  was  submitted  to  the  Jury  with  proper  Inatnictlons  and  the  Judgment  appealed  from  ehoeM  bs 
afflrmed.** 

Cbitbob,  Ch.  J.,  MiLLXB  and  Babl,  JJ.,  oonenrred ;  Folskb,  Rapallo  and  Axsvswa,  Ji., 
dissented. 

In  ManhaB  v.  N,  T,  C,  S.  Cb.,  dted,  ngmi,  the  question  of  perishablHtj  of  the  prapertj  tr 
suit  was  not  involved,  but  it  was  said  that  the  delay  In  transporting  the  property  ta  qassHsr. 
being  caused  by  tiie  transportation  of  perisliable  property,  it  was  excusable.  As  the  opart  ssU, 
In  4ft  Barb.  600,  '*  it  was  a  mere  abstract  remark,  not  essential  to  the  case,  and  one  which  eoaid 
have  not  done  any  injury  if  erroneous.    But  I  am  not  prepared  to  say  tiiat  it  was  erroneoas,**  sit. 

In  McAndmD  v.  WhiUodk,  OS  N.  Y.  40,  the  defendant  carried  for  plalntU;  fhmi  Uvscpool  to 
New  York,  cases  of  lloorlce,  and  was  notifled  that  It  was  perishable,  and  mnet  be  dsHversd 
only  on  a  fine  day.  The  parties  agreed  on  the  arrival  Uiat  the  goods  should  be  daltversd  Ss^ 
lember  twentieth,  if  the  day  were  flue.  On  that  day  it  rained  till  0  a.  m.  and  then  deaied  up. 
but  rained  again  at  9.80  p.  ic,  and  from  4.80  p.  m.  the  rest  of  the  day  and  night.  The  defeadaat, 
notwithstanding,  unloaded  the  goods,  and  they  were  damaged  by  the  rain,  la  spite  of  the  een- 
•lgnee*s  diligence.    The  defendant  was  held  liable. 

Mr.  Schonler  (Bailments,  807)  thus  states  the  rule:  **Bnt  losses  due  to  the nataial  desny, 
deterioration  and  waste  of  the  things  carried,  are  excusable;  and  such  also  aa  nay  be  Ihlily 
attributed  to  the  wear  and  tear  of  the  Journey ;  all  this,  however,  with  refereaee  to  the  aaiars 
and  inherent  qualities  of  the  articles  in  question,  their  unavoidable  exposure  at  the  tfane  aad 
place,  and  under  the  general  circumstances,  while  in  charge  of  a  carrier  of  ordlnafy  pradeans. 
and  the  condition  in  which  the  shipper  may  have  chosen  to  intrust  them  to  the  cairisr  for  dM 
particular  transportation.  For  example,  where  liquors  evaporate,  effervesce,  soar,  or  baiat  ths 
bottles,  or  leak  out  of  the  casks  In  which  they  were  consigned  (for  whose  ImperfeetSosv  ths 
carrier  is  no  more  ani>wenible  than  for  their  own  inherent  qualities),  the  Joss  la  not  the  carriecX 
anless  he  occasioned  It  by  remissness  of  duty.  Nor  where  meat  taints,  lard  melts,  oranges  sad 
lonons  rot,  salt  loses  its  savor,  or  eggs  gr*yw  stale,  is  the  carrier  neoesaarfly  nadsr  obllgatiea  to 
lephMe  the  goods  In  quantity  or  quality,  or  stand  to  the  loss  in  damages.  The  broad  groaad  at 
all  such  exception  la  *  aet  of  God  ;*  or  in  other  words,  that  natural  eanses  mast  be  sUawed  thsk 
natural  and  inevitable  operation  during  the  accomplishment  of  the  bailment  purpose,  ptevlisd 
the  bailee  pursue  his  course  with  ordinary  care  and  diligence.  This  doctrine  may  often  be  loaad 
lelnforeed  hj  that  other  reason  of  exoneratioa  to  be  Uter  diaenased,  the  fhalt  of  tba 
caatomer  himself.  For  the  common  sense  of  carriage  andertaklaga  f ocblds  thai  tba 
ribsald  wanaat  by  Implleatton  the  qaalitj  of  what  ha  dmply  aouTays  for  the  traa  < 
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BdOAB  Y.  RiOHABDflON. 
(98  Ohio  St  861.) 

Marriage  ^'dkaree — eoidsnoB — etioppeL 

L  wife  dflBerted  her  hasband,  and  after  being  defeated  by  him  in  an  effort  to 
obtain  a  divorce,  went  to  parts  unknown,  and  remained  away  about  three 
years.  On  her  return  to  the  neighborhood  of  her  husband,  she  declared  tliat 
during  her  absence  she  liad  obtained  a  divorce,  but  declined  to  tell  where 
she  had  been.  A  few  years  after,  her  husband,  with  a  view  of  marrying 
again,  sent  a  messenger  to  inquire  of  her  as  to  the  truth  of  the  alleged  divorce, 
to  whom  she  stated  that  she  went  away  to  procure  a  divorce  without  inter- 
ference from  her  husband,  and  that  she  did  obtain  a  divorce,  and  hoped  he 
would  marry  again.  Soon  after,  he  married  the  defendant,  and  about  the 
same  time,  his  first  wife  also  married  again.  A  few  years  later,  the  first 
husband  died  childless  and  intestate;  thereupon  his  first  wife,  claiming  to  be 
his  heir,  conveyed  a  tract  of  land,  of  which  he  died  seised,  to  the  plaintiff, 
who  brought  this  action  against  the  second  wife  to  dispossess  her  of  the  land; 
and  on  the  trial  of  the  case,  the  first  wife  testified  that  she  never  procured  a 
divoroa  HM  (1),  that  the  admissions  of  the  first  wife,  that  she  had  obtained 
a  divorce,  though  relating  to  a  matter  of  record,  were  as  against  a  party 
claiming  under  her,  admissible  in  evidence;  (2),  A  finding  upon  such  evi- 
dence, even  if  not  amounting  to  an  estoppel,  and  in  accordance  with  the 
truth  of  such  admissions,  though  contradicted  by  her  unsupported  testimony, 
would  not  be  clearly  against  the  evidence,  and  therefore  could  not  be  regarded 
by  a  reviewing  court  as  erroneous.* 

ACTION  to  recover  land.  It  appeared  that  both  parties  claim 
title  under  John  Edgar,  who  died  childless  and  intestate.  His 
title  to  the  land  descended  to  his  widow.  In  1841  he  was  married 
to  Sarah  Ann  Dubbs,  who  survived  him  and  oonveyed  the  land 
to  the  plaintiff.  After  the  marriage  of  Edgar  and  Sarah  Ann, 
they  lived  together  about  fourteen  years,  when  Edgar  took  up 
his  residence  in  Wood  county;  but  his  wife  refused  to  live  with 
liim,  and  after  about  a  year  applied  for  a  divorce.  Edgar  opposed 
the  divorce,  and  she  was  defeated.  She  then  went  away  and 
remained  for  about  three  years,  when  she  returned  to  her  father's 
house,  in  the  neighborhood  of  her  husband,  and  said  to  her  relatives 

and  aoquaintances  that  during  her  absenoe  she  had  obtained   a 
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divorce,  bat  always  refused  to  tell  where  sue  had  been.  Edgar  eon- 
tinned  to  reside  on  his  farm,  and  Sarah  Ann,  soon  after  her  retam, 
made  Toledo  her  place  of  residence,  where  she  stated  and  oansed  it 
to  be  believed  that  she  had  obtained  a  divorce  from  John  Edgar. 
After  a  few  years,  Edgar  desiring  to  marry,  sent  the  father  of  Sarab 
Ann  to  Toledo  to  ascertain  from  her  the  truth  about  her  alleged 
divorce.  She  assured  her  father  (hat  she  went  away  withoat  letting 
Edgar  know  where  she  was,  so  that  she  could  obtain  a  divorce  from 
him,  and  did  obtain  a  divorce,  and  showed  him  some  papers  to  con- 
firm it ;  and  on  being  told  that  Edgar  desired  to  marry  again,  she 
said  that  she  wished  he  would  marry  again.  This  being  communi- 
cated to  Edgar  soon  after,  and  on  the  28th  of  May,  1862,  he  manied 
Fidelia  Richardson^  and  they  lived  together  as  husband  and  wife 
until  his  death  in  1866.  About  the  same  time  that  Edgar  married 
Fidelia,  Sarah  Ann  married  one  McKessick,  with  whom  'she  has  ever 
since  lived.  The  plaintiff  gave  in  evidence  the  deposition  of  Sarah 
Ann  McKessick  that  she  married  John  Edgar  in  1  Si  I,  and  never  wti 
divorced  from  him.    The  defendant  had  judgment. 

7)/ler  Jb  Meehan^  Jamea  Murray  and  Jom/u  JS.  TyUr  and  H,  SL 
Dodge^  for  plaintiff  in  error.  There  is  no  proof  in  this  case  showing 
that  Sarah  Ann  was  divorced  in  fact.  But  even  if  Sarah  Ann  had 
obtained  a  divorce,  it  being  admitted  that  her  husband  had  no  notice, 
it  was  void,  and  her  second  marriage  was  void.  McQifferi  v. 
McGiffert,  17  How.  Pr.  18;  8.  (7.,  31,  Barb.  69;  Hoffman  v.  Eof- 
man^  55  Barb.  269  ;  S.  (7.,  affirmed,  46  Nl  T.  SO;  8.  C,  7  Am.  Rep. 
299 ;  Sfiannon  v.  ShannoHy  4  Allen,  134  ;  Smith  v.  SnUfh^  19 
Gray,  209;  Cox  v.  Cox,  19  Ohio  St.  502;  8.  C,  2  Am.  Repi 
415.  Sarah  Ann  being  2k  feme  covert  at  the  time,  even  if  she  was  the 
owner  of  the  lands  in  controversy  as  her  separate  estate,  she  oonid 
not  be  deprived  of  the  same  by  conduct  amounting  to  an  etioppd  tn 
pais  ;  ioT  she  would  not  be  estopped  by  her  deed  if  it  was  not  exe- 
cuted in  conformity  with  the  statute,  and  what  she  cannot  do 
directly,  she  cannot  do  indirectly.  Todd  v.  FiUsburg,  Fbri  Wa^ 
and  Chicago  B.  B.  Co.  19  Ohio  St.  514;  MiUerY.  Hine,  13  Ohio  St 
665;  Glidden  v.  Strupler,  2  Smith  (Penn.)  400;  Stwena  v.  AmA,^^ 
Ind.  260;  LowU  v.  Daniels,  2  Gray,  161;  Jackson  v.  Hobhouaey  2  Met. 
282;  NieoU  v.  Jones,  36  L.  J.  Eq.  554.  Under  the  statute  of  fraad% 
it  is  not  permissible  that  an  estopped  in  pais  should  work  a  transfer 
of  the  legal  title  to  land.     Hayes  v.  LivingeUme,  34  Mich.  384, 8,  C. 
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23  Am.  Rep.  533;  Parker  v.  Barker^  2  Meto.  i23;  Swick  v.  Sears^  1 
Hill,  19;  DavM  v.  DavU^  26  GaL  23;  Doe  v.  Walters,  16  Ala.  714; 
MOb  V.  Ortpm,  38  III.  455-466;  ^^oibtf  ▼.  .FiuA,  43  Mioh.  302; 
Ryder  v.  J^mfer^,  30  Mich.  336;  GUdden  ▼.  Strupler,  52  Penii.  Su 
40O. 

F,  Jb  D,K.  Sbttenheckj  for  defendant  in  error.  A  party  is  estopped 
from  denying  bis  or  her  own  acts,  declarations  or  admissions,  which 
were  designed  to  influence  the  conduct  of  another,  and  did  influence 
it,  when  sach  denial  will  operate  to  the  injury  of  the  latter.  Plckarly, 
Sears,  6  Ad.  &  E.  469;  BuUon  v.  Rosseter,  31  Eng.  L.  &  £.  231 
Kinney  y.  Famsworth,  17  Conn.  355;  Brown  v.  Wheder,  id.  345 
Roe  V.  Jerome,  18  id.  138;  Middktown  Bank  v.  Jerome,  id.  443 
Martin  v.  AngeU,  7  Barb.  407;  WhUacre  v.  OiUver,  8  Minn.  133 
Douglas  v.  Scott^  5  Ohio  St.  194-197;  Bocook  v.  Pavey,  8  id.  281. 
The  particular  intention  or  design  with  which  the  declarations  are 
madey  or  acts  done,  is  not  material,  so  that  the  natural  consequence 
of  the  words  or  conduct  influences  another  to  change  his  or  her  con- 
dition. Broom's  Leg.  Max.  219,  and  authorities  cited;  1  Oreenl.  Ev. 
§  207,  and  authorities  cited;  Hicks  v.  Oram,  17  Vt.  449;  Rangely  v. 
Spn$^f,  8  Shep.  130;  Otis  v.  SiU,  8  Barb.  102;  HaU  v.  Fisher,  9  id. 
17;  Edniondson  y.  Montague,  14  Ala.  370;  Lawrence  v.  Brown,  1 
Seld.  394;  Carpenters.  StilweU,  12  Barb.  128 ;  McOlellan  v.  Kennedy, 
8  Md.  230 ;  Morris  Canal  Co.  v.  Lewis,  1  Beas.  323 ;  Mitchell  v. 
Reed,  9  CaL  204;  Preston  v.  Mann,  25  Conn.  118;  TTiompson  v. 
Thompson,  9  Ind.  323 ;  Quirky.  IT^omas,  6  Mich.  76;  Manufacturef^s 
Bank  y.  Sazard,  30  N.  Y.  226. 

Day,  J.  The  errors  assigned  present  two  questions:  1.  Did  the 
court  err  in  permitting  the  defendant  to  prove  admissions  of  the 
grantor  to  the  plaintiff,  that  she  and  her  husband,  John  Edgar,  were 
divorced  ?  2.  If  not^  is  the  judgment  unsustained  by  the  law  and 
the  eTidenoe  ? 

1.  The  plaintiff  songht  to  establish  his  title  to  the  land  in  dispute 
through  a  deed  to  bim  from  Sarah  Ann  Edgar;  he  was  therefore  in 
privity  of  estate  with  her,  and  for  that  reason,  her  admissions  before 
the  conveyance,  which  would  have  been  admissible  against  her  had 
•he  been  plaintiff  in  the  aotion,  were  admissible  against  hioL  1 
Greenl.  Bv.,  §  189. 

lie  could  recover  only  upon  the  strength  of  her  title,  which 
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depended  solely  upon  her  being  the  wife  relict  of  John  Edgar 
deceased.  To  establish  that  fact,  the  plaintiff  proved  that  Sarah 
Ann  married  Edgar  in  1841,  and  that  he  died  in  1846  without  issae. 
The  plaintiff  rested  on  the  presumption  that  she  continued  to  be  the 
wUe  of  Edgar  until  his  death.  To  rebut  this  presumption  the 
defendant  was  permitted  to  prove,  by  said  Sarah  Ann^s  admissiont 
(luring  the  time  she  claimed  to  be  Edgar's  wife,  that  she  had  procured 
a  divorce. 

This  evidence  was  objected  to  on  the  ground  that  a  divorce  is  a 
matter  of  record  and  cannot  be  proved  by  secondary  evidence.  This 
objection  loses  much  of  its  force  from  the  fact  that  the  person  who 
made  the  admissions,  and  whose  interests  were  affected  thereby, 
refused  to  disclose  where  the  record  could  be  obtuned,  thus  putting 
it  out  of  the  power  of  the  defendant  to  prove  the  alleged  divorce  by 
the  record  if  it  existed;  therefore  the  admissions  of  Sarah  Ann  were, 
by  reason  of  this  concealment,  the  best  evidence  attainable  by  the 
defendant. 

But  admissions  of  a  party  relating  to  the  contents  of  written 
instruments,  in  general,  are  not  regarded  as  secondary  evidence,  and 
though  they  relate  to  a  record,  if  the  place  where  it  can  be  obtained 
be  concealed  by  the  party,  they  should  form  no  exception  to  the  ral& 

The  competency  of  such  admissions  as  primary  evidence,  it  is  true, 
has  often  been  denied,  but  the  weight  of  authority,  both  in  England 
and  America,  favors  such  admissibility.  In  JBnrle  v.  PickeOy  5  C.  &  P. 
542,  it  was  said  by  Mr.  Justice  Parks  :  "  What  a  party  says  is 
evidence  against  himself,  as  an  admission,  whether  it  relate  to  the 
contents  of  a  written  paper,  or  to  any  thing  else.''  In  Smith  v. 
Palmer^  6  Gush.  613,  it  was  observed,  by  the  judge  delivering  ths 
opinion  of  the  court,  that  "  a  party's  own  statements  and  admissioni 
are,  in  all  cases,  admissible  in  evidence  against  him,  though  such 
statements  and  admissions  may  involve  what  must  necessarily  be 
contained  in  some  writing,  deed  or  record."  Accordingly,  it  was 
held  in  that  case  that  admissions  of  a  party  relating  to  a  matter  of 
recardy  were  admissible.  In  SUxtterie  v.  Pooley^  6  M.  db  W.  •dOI, 
which  is  the  leading  case  on  the  subject,  Parks,  B.,  said:  ''There 
have  been  many  reported  decisions,  that  whatever  a  party  says,  or 
his  acts  amounting  to  admissions,  are  evidence  against  himself,  though 
such  admissions  might  involve  what  must  neoessarily  be  contained 
in  some  deed  or  writing;  for  instance,  a  statement  by  a  party,  or  one 
under  whom  he  claims,  that  an  estate  had  been  conveyed  to,  or  from 
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•aoh  penon,  or  that  sach  person  filled  the  character  of  assigaee, 
which  only  oonld  be  by  deed,  or  the  lik&"  This  extract  from  Baron 
Parks,  not  only  maintains  the  principle  in  question,  bat  it  shows  that 
it  equally  applies  to  the  admissions  of  persons  in  privity  with  the 
party. 

In  Regina  v.  Bcuingstokej  14  Q.  B.  Cll,  it  was  held  by  the 
Queen's  Bench,  that  the  same  principle  applies  to  the  acts  of  a  party 
which  amount  to  an  admission  of  matters  relating  to  written  instru- 
ments; and  in  delivering  his  opinion,  Pattsbsox,  J.,  said:  '^  SlcUterie 
V.  Pociey  establishes  that,  if  a  party  by  words  admits  the  contents 
of  a  written  document,  such  an  admission  is  legal  evidence  against 
him;  not  as  secondary  evidence  of  the  contents  of  the  written  instru- 
ment, but  as  original  evidence.  Such  an  admission  is  like  an  estop- 
pel,  and  as  is  well  put  in  a  note  to  the  case  of  the  Duchess  of  Kings* 
tofiy  in  Smith's  Leading  Cases,  it  is  used,  ^  not  to  supply  the  absence 
of  the  ordinary  instruments  of  evidence,  but  to  supersede  the  necessity 
of  any  evidence  by  showing  that  the  fact  is  already  admitted.'" 
Upon  this  principle  it  is  that  the  admissions  of  a  party,  or  of  those 
under  whom  he  claims,  are  admitted,  in  connection  with  other 
evidence,  to  raise  an  estoppel;  "  and  so,  too,  has  it  been  held,  that 
an  admission  which  is  of  the  same  nature  as  an  estoppel,  though  not 
Bc  high  in  degree,  may  be  allowed  to  establish  facts,  which,  were  it 
not  for  the  admission,  must  have  been  proved  by  certain  steps  appro- 
priated by  law  to  that  purpose."    2  Whar.  Ev.,  §  1086. 

It  is  claimed  in  the  case  before  us,  that  the  admissions  of  the  per- 
son under  whom  the  plaintiff  claims,  in  connection  with  other  evid- 
ence, worked  an  estoppel,  and  was  conclusive,  of  the  fact  that  she 
had  obtained  a  divorce,  and  so  was  not  the  wife  relict  of  John  Edgar, 
deceased,  and  if  they  do  not  rise  to  so  high  a  degree,  that  they  are 
admisfflble  as  evidence,  to  be  considered  in  determining  whether  she 
had  in  fact  obtained  a  divorce.  But  the  question  we  are  now  con- 
sidering, is  not  the  weight  and  value  of  the  testimony;  it  relates 
solely  to  its  admissibility.  Upon  that  point,  the  principle  of  the  case 
of  SkUterie  v.  Poofey,  has  been  followed  in  Wolverton  v.  StatSy  1 6 
Ohio,  173 ;  Xchwim,  Adm\  v.  WadhamSy  8  Gray,  557 ;  Taylor  v. 
Petsky  21  Grat.  11 ;  Howard  v.  amithy  8  Scott's  N.  R.  574;  Murray 
T.  Oregcryj  5  Ex.  468 ;  Pritchard  v.  BagshawSy  1 1  C.  B.  459. 

Having  shown  that  admissions  of  a  party,  relating  to  matters  con- 
tained in  written  instruments  or  records,  are  not  excepted  from  the 
general  rule  allowing  such  admissions  to  be  given  in  evidence,  the 
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point  under  consideration  falls  within  the  principles  annoanoed  bj 
Mn  Justice  Catbon,  in  delivering  the  opinion  of  the  court,  in  the 
case  of  Gaines  v.  Iie\f^  12  How.  472,  530,  as  follows  : 

^*  If  Zulime  was  now  before  the  court,  claiming  her  marital  interest 
in  Clark's  estate,  her  declarations  made  during  the  alleged  coverture 
tending  to  show  that  she  was  not  the  wife  of  Clark,  but  of  Desgrange, 
would  be  admissible  against  her ;  and  if  so,  they  are  also  admissible 
against  any  one  who  asserts  the  same  title  derived  from  her,  after 
the  declarations  were  made.  Such  a  case  is  an  established  excep- 
tion to  the  rule  of  evidence,  excluding  declarations  of  third  persons 
not  parties  to  the  record.  A  declaration  emanating  from  the  claini- 
ant  of  any  estate,  which  afterward  comes  to  the  parties  on  the 
record,  by  descent  or  purchase,  affecting  adversely  the  estate  acquired, 
may  be  given  in  evidence  against  the  party  to  the  record  who  claims 
the  estate.^ 

There  was  then  no  error  in  admitting  the  evidence  of  the  admis- 
sions of  Sarah  Ann,  the  grantor  of  the  plaintiff,  made  during  her 
alleged  coverture,  tending  to  show  that  she  was  not  the  wife  relict  of 
John  Edgar,  deceased. 

2.  The  remaining  question  arises  upon  the  overruling  of  the  motion 
for  a  new  trial.  The  ground  of  the  motion  was,  that  the  judgment 
was  against  the  law  and  the  evidence. 

The  plaintiff  made  a  prima  facie  case,  entitling  him  to  recover. 
If  therefore  the  judgment  in  favor  of  the  defendant  can  be  sustained 
at  all,  it  must  be  upon  the  ground  that  the  evidence  was  such  sa  to 
warrant  the  court  in  holding,  either  that  Sarah  Ann  was  in  law 
estopped  from  denying  her  declarations  that  she  was  divorced  from 
her  husband,  John  Edgar,  or  that  she  had  in  fact  obtained  soch 
divorce. 

The  court  made  no  special  finding  of  facts  from  the  evidence; 
therefore,  in  looking  to  the  evidence,  we  must,  as  a  reviewing  coart, 
assume,  in  support  pi  the  judgment,  the  facts  to  be  what  the  evi- 
dence would  finally  warrant  the  court  to  find  as  the  facts  of  the  case. 

It  is  clear  that  Sarah  Ann  undertook,  and  intended  to  induce 
the  belief,  in  whatever  neighborhood  she  resided,  that  during  her 
absence  of  three  years  in  parts  unknown,  she  had  obtained  a  divorce. 
It  is  also  quite  clear  that  after  waiting  in  doubt  about  the  matter 
for  five  years,  John  Edgar,  desiring  to  marry  again,  if  he  might  law- 
fully do  so,  sent  her  father  to  learn  from  her  what  he  might  relj 
upon  as  the  truth  about  her  having  obtained  a  divorce;  that  she 
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lent  back  to  him  assarances  of  having  obtained  a  divorce ;  and  that 
the  intended  to  induce  him  to  believe  it,  knowing  that  he  might,  in 
reliance  on  sncb  belief,  materially  change  his  condition.  The  evidence 
farther  leaves  the  strong  impression  that  both  Edgar  and  Fidelia 
Richardson  believed  and  upon  the  faith  of  Sarah  Anu^s  declarations 
consummated  their  marriage.         • 

Tt  is  trne  that  Sarah  Ann  had  no  direct  commnnication  with 
Fiilelia;  but  she  undoubtedly  intended  that  her  assurances  of  a 
divorce  sent  to  Edgar  should  be  communicated,  as  they  in  fact  were, 
to  the  woman  he  desired  to  marry.  The  very  object  of  such  assur- 
ances was  to  induce  his  marriage;  and  from  the  nature  of  the 
transaction,  it  must  have  been  equally  her  intention  that  another 
should  be  influenced  thereby. 

Though  Sarah  Ann  did  not  directly  bring  about  the  marriage  of 
Edgar  and  Fidelia,  the  court  was  warranted  in  finding,  from  the  evi* 
dence,  that  she  induced  them  to  believe,  that  as  against  any  marital 
right  of  her*s,  they  might  lawfully  marry. 

Having  acted  upon  her  assurances,  and  in  accordance  with  her 
expressed  wishes,  a  strong  case  was  made,  which,  but  for  reasons  ncH 
affecting  the  substantial  justice  of  the  case,  called  for  the  a|:^licatiott, 
as  against  her,  of  the  principles  of  the  law  which  would  estop  her 
from  denying  the  truth  of  her  declarations. 

But  conceding  that  the  declarations  of  Sarah  Ann  do  not  strictly 
rise  to  the  degree  of  an  estoppel,  or  cannot  be  regarded  as  conrlnsive, 
still  the  question  remains  whether  the  court  was  clearly  unwarranted 
in  finding,  from  the  evidence,  that  Sarah  Ann  had  been  divorced. 
This  question  is  left  to  be  determined  solely  upon  her  own  acts  and 
declarations  during  the  alleged  corerture,  and  her  testimony  in  the 
case.  But  the  poiat  for  our  determination,  as  a  reviewing  oourt, 
arising  upon  this  state  of  the  case,  is  not  whether  such  divorce  had 
in  fact  been  obtained,  but  whether  a  finding  by  the  oourt  below  that 
it  had,  would  be  dearly  unwarranted  by  the  evidence. 

In  support  of  a  finding  that  the  divorce  had  been  obtained,  there 
are  the  declarations  of  Sarah  Ann,  strenuously  persisted  in  during 
a  series  of  years,  that  it  had  been  obtained.  These  declarations  are 
corroborated  by  undisputed  facts.  She  tried  to  get  a  divorce  with 
the  knowledge  of  Edgar;  after  she  was  defeated  by  him,  she  went 
to  parts  unknown,  avowedly  for  the  purpose  of  getting  a  divotce; 
she  was  absent  during  a  period  sufficiently  long  to  get  it;  she  exhib- 
ited to  her  father  papers  to  show  that  she  had;  she  induced  her  hus- 
Voi.  XXXI  — 7S 
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band  to  marry  again ;  she  married  again  herselC.  If  not  diyoroed, 
she  knowingly  was  iusti*umental  in  bringing  herself  and  her  husband 
into  a  state  of  bigamy,  and  two  other  persons  into  that  of  adultery. 
Sarely,  since  she  concealed  the  place  where  the  divorce  was  obtained, 
a  stronger  case  to  establish  a  divorce,  as  against  her,  could  not  be 
made.  Bat  now,  to  establish  her  heirship  to  the  property  of  the 
decedent,  she  has,  in  a  distant  State,  given  her  deposition  that  she 
never  obtained  a  divorce.  In  the  light  of  the  evidence  in  the  case, 
her  testimony  in  a  matter  affecting  her  own  interest  cannot  be 
regarded  as  conclusive. 

Her  declarations  may  not  rise  to  the  degree  of  an  estoppel  against 
her  to  deny  the  truth  of  her  declarations.  Nor  was  the  court  below 
estopped  from  regarding  her  declarations,  supported  by  the  co^ 
responding  acts  of  her  life  for  many  years,  as  more  convincing  than 
her  testimony  now  ^ven  to  win  the  estate  left  by  the  husband  she 
deserted,  and  if  her  declarations  be  not  true,  had  fraudulently  led 
into  the  belief,  that  as  against  any  marital  claim  of  her's,  he  might 
safely  die  intestate.  We  cannot  say  that  manifestly  the  court  would 
not  be  warranted  in  finding  in  accordance  with  her  declarations, 
corroborated  by  the  acts  of  her  life.  Clearly  such  a  finding  would 
be  supported  by  evidence  —  evidence,  too,  the  truth  of  which  Sarali 
Ann  cannot  deny  without  impeaching  her  own  credibility,  and  oao 
deny  only  for  the  purpose  of  obtaining  what,  in  justice,  should  be 
denied  to  her. 

Since,  then,  the  Court  of  Common  Pleas  would  not  be  deariy 
unwarranted  in  finding,  from  the  evidence,  a  state  of  fact  that  would 
in  law  sustain  its  judgment  in  favor  of  the  defendant,  the  judgmcfot 
of  the  Dbtrict  Court  affirming  that  of  the  Conunon  Pleas  most  be 
afflnned* 
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(ttOMoStOBe.) 

WtU-^  execution  ^adopted  iubeeription^aciBnawledffmmU. 

Where  a  will  has  been  signed  for  the  testator  by  another  person  in  his  presence 
and  by  his  express  direction,  in  the  absence  of  the  attesting  witnesses,  the 
requisite  acknowledgment  of  the  fact  by  the  testator  in  the  hearing  of  the 
witneesesy  need  not  be  in  any  particular  form  of  words,  nor  any  specified 
manner,  but  if  the  witnesses  are  made  to  understand  by  signs,  motions,  con- 
duct or  attending  circumstances,  that  the  testator  acknowledges  the  signature 
as  his,  and  the  instrument  as  his  will,  it  is  sufficient;  it  is  not  necessary  that 
the  testator  should 'acknowledge  to  the  attesting  witnesses  that  such  signing 
was  in  pursuance  of  his  previous  express  authority  and  in  his  presence;  and 
the  fact  of  such  signing  and  of  such  authority  may  be  shown  by  the  acknowl- 
edgment to  the  witnesses,  or  by  other  competent  testimony,  or  may  be  pre- 
iomed  from  the  facts  and  circumstances. 

ACTION  to  contest  a  will.    The  opinion  states  the  facts.    The 
will  was  established  at  the  trial. 

Morrison^  Olds  d>  Marsh  and  John  8.  Brasse^  for  plaintiff  in 
error.     The  writing  produced  was  not  signed  by  Frederick  Haynes, 
deceased;  his  name  was  subscribed  thereto  by  Jeremiah  Hall;  but« 
such  subscription  was  n<^t  made  in  the  presence  of  the  attesting  wit* 
nessea.     The  instrument  was  not,  therefore,  executed  in  conformity 
with  the  second  section  of  the  wills  act,  and  is  invalid  as  a  testament. 
The  atatnte,  in  terms,  requires  such  signing  to  be  done,  not  only 
by  the  express  direction  of  the  testator,  but  in  his  presence.     It  musti 
therefore,  it  would  seem,  be  done  at  the  time  of  its  adoption  by  the  tes 
tator;  for  to  what  other  time  can  his  adoption  of  the  act  be  referred  ? 
Where  the  testator  signs  himself,  and  he  afterward  acknowledges 
that  fact,  he  does  not  adopt  an  act  done  by  another.     Bat  where  the 
signing  is  by  another  person,  and  is  out  of  the  presence  of  the  attest- 
ing witneeses,  and  the  testator  subsequently  acknowledges  sach  sign- 
ing, the  acknowledgment  is  simply  the  adoption  of  the  signing  by 
another,  and  not  of  an  act  done  by  the  testator  himself.     Dunlap  v. 
Jhmlapt  10  Watts,  153;  CmeU^s  Appeal^  8  W.  <fe  S.  25;  3  Curw. 
S.  1900,  note  to  §  2,  Wills  Act.    If  the  signing  of  the  instrament 
by  another  person  than  the  testator,  and  t^he  directi6n  to  so  sign  may 
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be  done  oat  of  the  presence  and  hearing  of  the  attesting  witnesses, 
there  must  at  least  be  an  acknowledgment  to  each  of  them,  at  the 
time  of  their  act  of  attestation,  that  the  subscription  of  the  testator*! 
name  was  made  in  his  presence  and  by  his  express  direction. 

SaU  it  Bostwick  and  8.  Welcfyy  for  defendants  in  error. 

Johnson,  Ch.  J.  We  will  consider  the  several  qoestioos  made  m 
the  order  they  arose  in  the  case. 

As  to  the  execntion  of  the  wilL  It  was  a  conceded  fact  that  the 
testator  did  not  subscribe  his  own  name  to  the  paper,  but  thai  it 
was  signed  for  him  by  one  Jerenuah  Hall,  who  wrote  the  will  at 
testator's  instance. 

Byidence  was  given  by  the  attesting  witnesses  tending  to  sho^ 
that  such  signing  was  done  before  they  came  into  the  room,  and  that 
while  they  were  present  he  neither  signed  the  paper  nor  aokno  wledgad 
the  signature  to  be  his,  nor  did  he  acknowledge,  in  their  pmenoe^ 
that  such  signing  by  Hall  for  him  was  by  hb  express  direction  or  in 
his  presence. 

On  the  other  hand,  the  evidence  tended  to  show  that  it  was  signed 
for  the  testator  by  Hall,  in  his  presence  and  by  his  express  direction, 
and  In  the  presence  of  the  witnesses,  who,  at  his  requeat^  attested 
the  same  in  his  presence. 

Upon  these  aspects  of  the  evidence,  tue  plaintiff  in  error  presented 
two  propositions  to  be  given  in  charge,  which  were  zefneed: 

1.  That  if  the  will  was  signed  for  the  testat<Nr,  in  the  abeenee  d 
the  attesting  witnesses,  by  Hall,  then  the  &ot  that  it  was  ao  sab- 
scribed  in  the  testator's  presence  and  by  his  express  direeiioii,  maat 
be  proved  by  the  two  attesting  witnesses  who  heard  the  testator 
acknowledge  such  fact,  or  by  two  witnesses. 

2.  If  it  was  so  signed,  it  is  not  well  executed  nalesa  the  testator 
acknowledged  to  each  and  both  of  the  attesting  wiftttesoee  tkat  HaU 
had  so  signed  for  him  in  his  presence  and  by  hia  expreaa  diraotion. 
In  lien  thereof,  the  court  charged  as  follows: 

*^  It  b  not  necessary  that  any  precise  form  of  words  8ha«ld  be  easd 
by  the  testator  in  acknowledging  either  his  signature  or  wHL  It  will 
be-  sufficient  if^  by  signs,  motions,  conduct,  or  the  attending  ciieui- 
stances,  he  gives  the  attesting  witneases  to  understand  that  hs 
acknowledged  the  will  and  the  signature  to  be  hia.  If,  tbersCore, 
you  should  find,  from  the  evidence,  that  Mr.  Haynea  authoriaeil  Ib^ 
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Hall  to  mgn  his  (Haynea')  name  to  the  will  when  no  other  witn 
was  present,  and  Hall  did  so  sign  the  will  in  the  presence  of  Mr. 
Haynes,  and  afterward,  on  the  same  day,  Mr.  Haynes,  either  by 
words,  signs,  motions,  conduct,  or  the  attending  oircnmstances,  gave 
the  attesting  witnesses  to  understand  that  he  acknowledged  the  signa- 
ture, and  reqnested  them  to  attest  the  will,  and  that  they  did  so 
attest  the  will  in  his  presence,  this  will  be  a  sufficient  acknowledg- 
ment and  attestation  of  the  signature,  and  your  verdict  should  be  for 
the  defendants  and  the  will.'' 

These  requests^  and  the  charge  given,  raise  the  question  as  to  what 
ooostituteB  the  due  subscription  and  acknowledgment  of  a  will,  when 
the  attesting  witnesses  are  not  present  and  did  not  see  the  testator 
sign. 

The  second  section  of  the  wills  act  reads:  '*  Every  last  will  and 
testament  (except  such  as  is  mentioned  in  the  seventy-fourth  section 
of  this  act)  shall  be  in  writing  and  signed  at  the  end  thereof  by  the 
party  making  the  same,  or  by  some  other  person  in  his  presence  and 
by  his  ea^fress  direcUon^  and  shall  be  attested  and  subscribed  in  the 
preaenoe  of  such  party  by  two  competent  witnesses,  who  saw  the 
testator  subscribe,  or  heard  him  acknowledge  the  same.^^  [Note.—  In 
Swan  Ss  Oitchfield's  Statutes,  the  last  words  are,  **  or  heard  him 
acknowledge  to  same,**  but  in  the  original  roll  and  in  Gurwen,  it 
reads  ^  the  same."] 

Counsel  claim  that  where  the  witnesses  did  not  see  the  testator 
sign,  then  they  must  have  heard  him  acknowledge  all  the  facts  requi- 
site to  sudh  signing,  and  if  the  will  was  signed  for  him,  that  the 
acknowledgment  must  embrace  the  fact  that  he  expressly  authorized 
another  person  to  sign  for  him;  and  that  a  general  acknowledgment 
that  such  signature  was  his,  and  that  he  acknowledged  the  paper  so 
signed  as  his  will,  is  not  sufficient. 

This  view  was  rejected  by  the  court  below,  and  the  rule  as  laid 
down  in  Baudebaugh  v.  SheUet/^  6  Ohio  St.  807,  adopted. 

That  was  the  case  of  a  testator  signing  himself  in  the  absence  of 
a  witness,  while  this  is  a  case  of  signing  by  another.  It  was  there 
held  that  the  testator  need  not  in  words  expressly  acknowledge  such 
sobecription,  if  by  signs,  motions,  conduct,  or  attending  circum- 
■taooes,  he  gave  the  attesting  witnesses  to  understand  that  the  signa- 
ture and  will  were  his. 

To  the  same  effect  is  Baskin  v.  Baskin^  86  N.  Y.  416,  where  th^ 
teatator  produced  a  paper  bearing  his  own  signature,  and  requested 
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the  witnesses  to  attest  it  as  his  will.  It  was  held  a  saf&cieot  acknowt 
erl^Tiient  under  the  New  York  statute,  which  is  like  our  own. 

Nor  is  this  in  conflict  with  Chaffeew,  Baptist  Miss.  Con.  10  Paige, 
i^r#,  iniicJ)  relied  on  in  this  case.  That  was  the  case  of  a  testatrix  who 
could  not  write.  The  will,  with  her  name  signed  to  it,  was  prodaoeJ 
l)y  \wr  to  the  witnesses,  and  putting  her  liand  on  the  signature  she 
8aitl :  ^'  I  acknowledge  this  to  be  my  last  will  and  testament  ;**  bat  tfhe 
<Hd  not  admit  in  the  presence  of  the  witnesses  that  she  had  subscribed 
her  name  to  the  will,  or  that  it  was  her  signature,  or  that  it  hai  bct^n 
subscribed  thereto  by  any  other  person  by  her  direction,  aud  there 
was  no  other  evidence  that  she  did  so  subscribe  or  acknowledi^e  the 
signature  to  the  will,  and  it  was  held  insufficient,  because  merely 
calling  the  paper  her  will  was  not  an  acknowledgment  of  the  signa- 
ture to  the  will. 

The  distinction  between  these  oases  is,  that  in  Raudebwifjh  ? . 
SkeUey  and  Baskin  ▼.  Baskin^  the  personal  signature  had  been  made, 
in  the  absence  of  the  witnesses,  an  acknowledgment  of  the  siguature 
as  his,  to  the  witnesses,  and  of  the  paper  as  his  will,  is  sufficient; 
while  in  the  CJkaffee  CasCy  if  signed  by  another,  in  the  absence  of  the 
witnesses,  the  mere  publication  of  the  will  as  his,  without  any 
acknowledgment  of  the  signature,  caunot  be  deemed  an  acknowl- 
edgment of  the  unseen  subscription  made  by  his  direction. 

The  subscription  by  the  testator,  either  in  person  or  by  another,  bj 
his  express  direction,  in  his  presence,  aud  the  publication  of  the  same, 
are  independent  facts,  each  of  which  is  essential  to  the  due  execotioo 
of  the  instrument,  but  it  by  no  means  follows,  that  a  will  must  ful 
if  the  attesting  witnesses  did  not  remember  all  that  passed  at  ths 
time  that  Ic  was  acknowledged,  or  that  other  evidence  cannot  be 
adduced  to  establish  the  will. 

In  Chaffee  v.  Baptist  M.  6\,  10  Paige,  85  it  was  held:  *'  that  tht 
facts  may  be  implied  or  shown  from  circumstances,  or  the  testimony 
of  other  witnesses,  when  the  attesting  witnesses  fail  to  recollect  what 
did  occur,  or  even  when  they  testify  that  important  requiremenu 
were  not  complied  with.  IhickwaU  v.  Weaver^  5  Ohio,  13;  BennstJ. 
Sharpj  3d  £.  L.  <fe  £q.  618. 

In  Adams  v.  Iieldy  21  Vt.  256,  where  the  will  was  written  b} 
another,  beginning  :  *^  I,  A.  B.''  etc,  if  the  testator  acknowledged  it 
to  be  his  will,  in  the  presence  of  the  witnesses,  and  desired  them  to 
atteet  it  as  such,  it  will  be  sufficient  under  the  common-iaw  role  thai 
did  not  require  the  will  to  be  signed  at  the  end,  if  signed  in  tlie  body 
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of  the  paper.  Here  the  signature  in  the  body  of  the  «eill,  vrittea  by 
another,  was  held  to  be  the  testator's  signature  if  so  acknowledged 
by  him  to  be  his. 

So  in  Sarah  Miles*  Witt^  4  Dana,  1,  where  the  will  was  drawn  by 
a  neighbor,  with  her  name  in  the  body  of  the  instrument,  as  '^  I, 
Sarah  Miles,''  etc.,  and  read  to  and  approved  by  her  in  the  presence 
of  witnesses  as  her  will,  and  as  such  attested.  She  failing  to  sign 
for  want  of  strength;  It  was  held  a  sufficient  signing  and  acknowl- 
edgment under  the  Kentucky  statute,  which,  like  the  English  statute  of 
frauds,  did  not  require  a  signing  at  the  end  of  the  wilL  We  cite 
these  cases  to  show  that  a  signature  by  another  may  be  sufficiently 
acknowledged  to  the  attesting  witnesses,  without  repeating  to  them, 
that  the  same  was  made  by  express  direction.  In  the  last  case, 
RoBKBTSON,  Ch.  J.,  says:  *^  The  fact  that  the  testator  wrote  his  own 
name  cannot  be  material,  because  the  statute  only  requires  that  ii 
should  be  signed  by  himself,  or  by  some  other  person  with  his 
authority;  and  it  has  been  often  decided  that  the  mark  of  an  illiter- 
ate testator,  or  his  acknowledgment  of  his  signature,  written  by 
another,  may  be  a  sufficient  signing  in  the  case  of  a  will  as  in  other 
analogous  cases." 

Whether,  in  the  absence  of  all  evidence  tending  to  show  that  such 
fivsvioiis  signing  by  another,  for  the  testator,  was  by  his  express 
direction  and  in  his  presence,  a  mere  acknowledgment  of  the  will 
and  signature  to  the  witnesses,  would  be  sufficient;  or  whether,  in 
caae  of  such  a  signature  without  express  authority,  it  could  be 
adopted  in  the  presence  of  the  witnesses,  we  need  not  now  determinCi 
as  they  are  abstract  questions  not  raised  by  the  evidenca 

The  fourth  request,  as  here  mentioned,  embodies  the  point  actually 
involved;  that  is,  if  Hall  signed  for  the  testator,  in  his  presence,  by 
his  express  direction,  but  in  the  absence  of  the  attesting  witnesses, 
it  is  not  properly  executed,  unless  the  testator  acknowledged  to  each 
and  both  of  them,  that  Hall  signed  for  him  by  his  express  direction 
and  in  his  presence. 

That  is  to  say,  that  although  such  express  authority  to  sign,  and 
•och  signing  be  proved  by  other  competent  testimony,  yet  the  will 
most  fail,  unless  the  acknowledgment  was  made  to  the  toUneeseSy  not 
only  that  the  signature  was  his,  but  also  acknowledge  that  he  had, 
previous  to  such  signing,  expressly  authorized  Hall  to  sign  for  him, 
•nd  that  he  had  done  so  in  his  presence. 

In  this  we  do  not  concur.    The  Itatidd>augh  Case  decides  that 
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when  the  testator  himself  signs  in  the  absence  of  the  witne8seH|  he 
need  not  acknowledge  by  toords  or  in  any  ps^ticulat  form,  but  may 
do  so  by  signs,  motions  or  conduct.  The  same  rule  applies  to  a  sign- 
ing by  another  in  the  absence  of  the  witnesses ;  otherwise  one  who 
had  lost  the  power  of  speech,  though  in  possession  of  all  his  other 
faculties,  could  not  acknowledge  a  will  previously  signed  for  him  by 
another  by  his  express  dii*ection  and  in  his  presence.  We  agiee  with 
the  court  below  that  such  an  acknowledgme:.t  is  sufficient,  if  made 
by  signs,  motions,  conduct  or  attending  circumstances,  and  is  under- 
stood as  affirming  the  signature  and  will  to  be  his. 

We  also  agree  with  counsel  that  mere  silence  is  not  enough.  The 
testator  must,  in  some  way,  acknowledge  apd  pubUsh  the  paper  ii 
his  will. 

Upon  a  careful  review  of  the  case  and  the  authorities,  we  conclude: 

1.  That  if  a  will  is  subscribed  by  the  tesiator,  or  for  him  hy 
another,  in  his  presence  and  by  his  express  direction  but  in  the 
absence  of  the  attesting  witnesses,  the  will,^  and  the  subscriptiou  to 
the  same,  must  be  acknowledged  by  the  testator  to  the  attesting 
witnesses. 

2.  That  in  making  such  acknowledgment  it  is  not  necessary  that 
the  testator  should  acknowledge  to  each  or  both  of  said  witnesses 
the  fact  that  Hall  had  signed  for  him  at  his  request  and  by  hii 
express  direction,  if,  by  words  or  otherwise,  he  gave  the  witneesei  to 
understand  that  the  signature  and  the  will  were  his,  and  then  had  it 
attested  as  such  by  the  witnesses  in  his  presence. 

8.  That  the  signing  of  a  will  is  one  step  in  its  execution,  and  when 
done  in  the  absence  of  the  attesting  witnesses,  either  by  the  testator 
or  for  him  by  another,  the  fact  of  such  signing  and  the  authority  to 
sign  may  be  shown  by  any  competent  witnesses,  or  by  facts  and 
oiroumstances  which  raise  the  presumption  of  such  execatioo,  as  well 
as  by  the  acknowledgment  of  the  attesting  witnessea. 

i.  That  while  the  due  execution  of  a  will  cannot  be  assumed  in 
the  face  of  positive  evidence  to  the  contrary,  merely  beoaose  it  his 
been  signed  and  attested  in  due  form,  yet  mere  failure  of  the  attest- 
ing witnesses,  or  their  denial  of  the  faots^  will  not  defeat  it  if  it  can 
be  established  by  other  evidence 

Neither  failure  of  memory,  nor  the  corrupt  or  false  swearing  of 
attesting  witnesses  will  be  allowed  to  defeat  the  will,  if  its  doe 
execution  can  be  shown  by  other  testimony.  3  Redf.  on  Will^  ck 
I,  §  8,  p.  9;  Clark  v.  Ihmnavantf  10  Leigh,  14;  1  Redfield  on  Willi, 
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eL  4»  g  19,  p.  22;  Dean  v.  Dean,  27  Vt.  746;  JSUioU  y.  EUioU,  10 
Men, 357;  Lawyers.  Smithy  8  Mich.  411;  TOden  v.  Tl^dn,  18  Gray, 
110;  Ela  T.  JSchoardSf  16  id.  91;  Deioey  v.  Denoey,  1  Meto.  349; 
C^M  T.  ^<9>.  JtfiM.  (7on.,  10  Paige,  85;  Adams  v.  Meld,  21  Vt. 
256;  jSoiomon  y.  Christmany  4  Wend.  277 ;  2  PhilL  on  Ev.  935,  note; 
Kirk  v.  Carry  54  Penn.  St.  285. 

This  last  was  the  esse  of  a  will,  signed  by  another,  and  admitted 
to  probate.  It  was  held  that  the  prima  fade  case  of  due  execution 
ooold  not  be  overcome  by  one  of  the  attesting  witnesses  swearing 
that  he  did  not  reooUeot  that  the  testatrix  requested  her  name  to  be 
ngned  by  another. 

[But  on  %  minor  and  teohnioal  point] 

Judgment  reversed,  and  cause  remanded  for  new  triaL 
Vol.  XXXI  — 74 


OASES 


SUPREME   COURT 


ov 


TENNESSEE. 


Wbiobt  t.  W; 

A  widoir,  inooDiequeiioeof  herlnnacy,  n^ected  to  dlMent  from  the  pravUob 
cf  hor  huBband's  will  within  the  statutoiy  time.  BM,  that  ahe  migfat  ate 
waid,  in  eqni^,  claim  her  rights  in  the  estate  as  if  she  had  duly  dinenlai 
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ILL  for  dower.    The  opinion  states  the  fiuKsii    The  oonfisinsol 
had  jadgment  below. 


J,  J.  Tbmer,  for  complainant. 

J.KAA.K  QwrMTy  for  defendants. 

Ooonn,  J.  Reuben  Wright  died  on  the  S7th  of  May,  1809,  lett- 
ing s  widow,  complainant,  Martha  Wright,  and  eight  ohildren  bj  i 
former  wife.  He  left  a  will,  the  only  provision  of  which  for  hit 
widow  is  thns  worded  :  ^^I  will  to  my  wife  Martha  the  tract  of  land 
she  owned  before  oar  marriage,  also  the  mare,  and  all  the  household 
fumitnre  that  she  brought  here,  and  also  my  boggy.**  At  the  death 
of  the  testator,  and  for  the  two  preceding  years,  the  wife,  Ifaribi 
Wright,  was  of  nnsound  mind,  and  so  continaed  until  the  filing  ot 
this  bill  on  the  8 1st  of  December,  18*72.  The  bill  was  filed  for  dower 
in  the  lands  of  which  the  husband  died  seised  and  possessed,  for  the 
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year's  allowance  given  by  law,  for  a  diRtribativo  share  of  the  person- 
alty, and  for  the  value  of  exempted  articles,  upon  the  ground  that 
ihe  was  thas  entitled  as  if  she  had  dissented  from  her  husband's  will 
▼ithin  the  time  prescribed  by  law.  In  the  meantime  the  defendants, 
B.  C.  Wright  and  David  West,  who  were  appointed  :in«i  had  quali- 
6ed  as  executors  of  the  will,  had  sold  the  laud  and  personalty  and 
distribated  the  proceeds,  after  the  payment  of  debts  and  the  costs 
of  administration,  to  the  children  of  the  testator.  They  had,  shortly 
after  the  testator^s  death,  delivered  to  the  brother-in-law  of  Martha 
Wright,  who  had  the  custody  of  her  person,  the  articles  oi  person- 
alty  mentioned  in  the  will,  he  giving  a  receipt  therefor.  The  defend- 
ant, David  West,  had  bought  the  land  shortly  after  the  testator^s 
death,  and  was  in  possession,  and  he  was  made  a  defendant  individ- 
ually as  well  as  in  his  capacity  of  executor. 

The  defendants  answered  the  bill,  and  as  executors,  filed  a  cross- 
UU  against  the  complainant  and  the  children  of  the  testator,  to  have 
oontribution  from  the  latter  out  of  the  moneys  paid  them  for  the 
proportional  part  of  each  in  any  recovery  had  by  the  complainant. 
They  also  relied,  as  they  had  previously  done  in  a  demurrer  which 
was  overruled,  upon  the  point  that  the  widow  had  not  dbsented  from 
the  will  within  twelve  months  from  the  probate  of  the  will,  as 
required  by  the  Code,  section  2404,  and  could  not  do  so  by  reason 
of  her  unsoundness  of  mind,  and  was  thereby  barred  of  all  claim 
against  the  will.  Some  stress  was  also  laid  upon  an  alleged  ante- 
ouptial  parol  settlement  between  Reuben  and  Martha  Wright,  by 
which  the  latter  waived  all  right  to  her  husband's  property.  The 
chancellor  held  that  the  complainant  was  entitled  to  the  relief 
^ught,  subject  to  be  charged  with  the  value  of  the  articles  delivered 
ander  the  will,  which  it  appeared  went  to  her  benefit,  and  the 
defendants  to  a  decree  over,  upon  their  cross-bill,  against  the  chil- 
dren of  the  testator  for  their  proportional  part  of  the  recovery. 
The  defendants  appealed. 

Any  ante*nuptial  contract  in  parol  was,  of  course,  void  under 
our  statute  of  frauds.  Code,  §  1758,  sub-sec.  3  ;  JSacknei/  v. 
MiaekMiy^  8  Humph.  452.  The  rights  of  the  parties  turn  upon  the 
question  whether  a  widow,  who  has  not  dissented  from  her  husband's 
frill  within  the  time  prescribed  by  law  because  of  unsoundness  of 
jaind,  may  in  equity  obtain  relief  *'  as  if  she  had  dissented. ** 

The  doctrine  of  election  of  rights  grew  up  independent  of  statute, 
and  was  applied  in  several  classes  of  cases.     One  of  these  clashes 
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was  that  of  a  widow  required  to  elect  between  the  provisions  of  her 
husband's  will  and  her  legal  rights  of  dower  at  oommon  law*    She 
might  be  put  to  her  election  at  law  by  express  words.     ChMng  t. 
Warburtonf  Cro,  Eliz.  128.     And  in  equity  by  manifest  implication. 
Birmingham  v.  JSirwan,  2  Scho.  &  Lef.  462 ;   Whilder  v.  Whildsr, 
Riley  Cb.  205  ;  Herbert  v.  Wren,  7  Cr.  378  ;  AdaU  v.  Adnt,  2  Jobiis 
Ch.  448  ;  7  Am.  Dec.  539.     But  the  difficulty  of  applying  the  prin- 
ciple of  manifest  implication  led  to  uncertainty  and  confusion.    To 
obviate  this  evil,  in  several  of  the  States,  statutes  have  been  passed 
requiring  the  widow  to  elect,  within  a  given  time,  between  her  hat- 
band's bounty  and  her  legal  rights.     1  Wash,  on  Real  Prop.  272. 
Among  these  statutes  was  the  North  Carolina  aot  of  1784,22,  8, 
which  continued  in  force  in  this  State,  with  slight  modifications,  natil 
brought  forward  into  the  Code,  with  the  modifying  acts,  in  sectioni 
2404  and  2405.    That  section  was^  in  substance,  that  if  the  husband 
made  a  will  without  any  express  provision  for  his  wife,  by  giving  her 
such  part  of  his  real  or  personal  estate,  or  to  some  other  for  her  use, 
as  shall  be  fully  satisfactory  to  her,  such  widow  might  signify  her 
dissent  in  open  court  within  six  months  after  the  probate  of  the  will, 
and  in  that  case  shall  be  entitled  to  dower  in  the  lands  of  which  the 
husband  died  seized  and  possessed,  and  one-third,  or  a  child's  part  of 
his  personalty.    Under  this,  and  similar  statutes^  the  decisions  are 
that  the  right  of  election  is  personal,  and  must  be  exercised  strictly 
as  required.    JERnton  v.  JUntan,  6  Ired.  224 ;  JEhrry  ▼.   Qreen^  9 
Humph.  182.    As  a  necessary  sequence,  if  the  widow  be  incapable 
of  acting  because  of  lunacy,  it  has  been  held  that  she  cannot  make 
a  valid  dissent,  nor,  of  course,  can  her  committee,  if  there  be  a  coin- 
mittee.    Levna  v.  LemSy  7  Ired.  72  ;  Kennedy  v.  Johnstony  65  Peiin. 
St.  451 ;  8.  C.f  8  Am.  Rep.  650.    This  is  in  strict  aooord  with  the 
doctrine  of  election  at  common  law,  where  it  has  been  invariably 
held  that  a  lunatic  cannot  elect.    AMy  v.  Palmer^  1  Her.  296; 
In  re  Wharton^  5  De  G.,  M.  A  O.    Nor  can  an  infant.     Oarr  v. 
EUison^  2  Bro.  C.  C.  56  ;   Van  v.  BarreU^  19  Vea.  102 ;  Bwr  v. 
Seiuy  1  Whart.  252,  265.    And  neither  the  committee  of  the  hoiatie, 
nor  the  guardian  of  the  infant,  can  elect  for  the  ward,  the  eleotioo 
being  a  judicial,  not  a  ministerial  act,  and  belong^g  to  tlie  eonrt 
having  jurisdiction.      Tu/rner  v.  Street^  2  Rand.  404  ;  JSbbin^ton  v 
Ehhington^  5  Mad.  117  ;  OreUon  v.  Howard^  1  Sw&ost.  4 IS.    And 
persons  thus  under  disability  may  be  foroed  to  eleot  at  the  instance 
of  the  executors  or  persons  interested  under  the  wilL      Vam  v.  lari 
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Dungarmon^  2  Scho.  A  Ij^L  118,  133 ;  Wilson  v.  Townsend^  2  Ves. 
J.  696 ;  Itobertsan  v.  St^hens^  1  Ired.  Eq.  247  ;  Addison  v.  Beuiiey 
2  Bland,  606,  623  ;  Taylor  v.  Browne^  2  Leigh.  419.  On  principle 
it  would  seem  clear  that  the  same  rules  would  apply  to  an  election 
required  by  statute,  as  to  an  election  required  by  the  common  law. 

The  doubt  grows  out  of  the  limitation  of  the  time  within  which 
the  dissent  is  required  by  the  statute  to  be  mada  In  Lewis  v.  ZewiSy 
1 1red.  72,  and  Kennedy  v.  Johnston^  65  Penn.  St.  451,  /&  C^S  Am. 
Rep.  650,  in  both  of  which  the  lunatic  widow,  by  her  committee, 
was  attempting  to  assert  a  legal  right  upon  the  assumption  of  a  valid 
dissent  within  the  time  prescribed,  the  court,  while  holding  that 
neither  the  lunatic  nor  the  committee  could  make  a  valid  dissent, 
waive  the  consideration  of  the  widow's  equitable  rights  in  view  of  the 
impossibility  of  making  a  valid  election,  with  an  intimation  that  the 
questions  belong  exclusively  to  the  court  of  chancery.  The  point  is 
abo  pretermitted  expressly  by  this  court  in  Smart  v.  WiUerhotiae^  10 
Yerg.  103,  because  not  directly  raised  by  the  facts  of  that  case.  I 
am  unable  to  find  any  decision  on  the  point.  It  seems  to  be  entirely 
open.     But  in  principle,  it  presents,  I  think,  no  serious  difficulty. 

These  statutes,  and  notably  the  provisions  of  the  Code,  require  an 
exeiciBe  of  the  mind  by  a  competent  person,  with  knowledge  of  the 
faets.  The  very  act  of  election  implies  these  requisites,  and  it  was 
so  held  by  the  courts  on  general  principle.  The  Code  (§  2405) 
expressly  requires  the  personal  representative  of  the  estate,  upon  the 
application  of  the  widow,  to  disclose  the  oondition  of  the  estate,  to 
enable  her  to  act  as  her  interest  may  require.  Of  course,  if  she  can- 
not  dissent  because  of  her  want  of  capacity,  she  cannot  make  this 
a]^>lieation.  To  hold  that  she  is  deprived  of  her  election,  when  she 
oonld  not  possibly  make  it,  would  be  an  unsatisfactory  construction 
of  a  statute  which  manifestly  contemplates  an  intelligent  election. 
If  independent  of  the  statute,  a  testator  were  to  make  provision  for 
his  wife,  saying,  in  so  many  words,  that  it  was  in  lieu  of  dower,  and 
were  to  require  an  election  by  her  within  twelve  months  after  the 
probate  of  his  will,  it  would  scarcely  be  argued  that  the  wife,  if  an 
infant  or  a  lunatic,  would  be  barred  by  the  failure  to  elect  within 
the  time.  The  only  object  of  the  statute  was  to  limit  the  period  of 
the  widow^  election,  not  to  change  in  other  respects  the  well-settled 
principles  of  law  on  the  subject.  And  although  the  limitation  is, 
in  some  respects,  analogous  to  the  statutes  of  limitations^  it  differs 
from  those  statutes  in  one  essential   particular.    A  suit  may  be 
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brought  at  any  time,  acd  by  any  pereon,  to  assert  the  rights  of  in 
infant  or  a  lunatic  in  the  courts  of  law,  whereas  the  election  of  a 
widow,  as  we  have  seen,  cannot  be  made  by  a  lunatic,  nor  by  any 
person  for  her.  Construing  the  statute  literally,  she  is  utterly  with* 
out  remedy,  and  if  the  statute  be  equitably  interpreted,  to  allow  an 
election  by  the  court  for  the  lunatic  under  a  bill  commenced  bj  a 
committee,  or  next  friend,  within  the  year,  the  letter  is  departed 
from,  and  equity  must  equally  interpose  if  satisfied  that  the  lonatie 
had  no  committee,  and  no  next  friend  to  sue  for  her. 

But  this  court  has  decided  that  the  statute  is  not  so  inflexible  as 
the  literal  interpretation  would  imply.  In  Smart  y.  WaterAause^  10 
Yerg.  04,  it  was  held  that  a  widow,  who  had  been  prevented  from 
making  her  election  within  the  year  by  the  fraudulent  conduot  of 
those  interested  in  the  estate,  might  afterward  assert  her  rights  ''at 
though  she  had  dissented  in  time.**  And  if  she  may  thus  avoid  ibt 
letter  of  the  law  by  reason  of  the  strong  equity  of  the  particular 
circumstances,  there  is  no  insuperable  difficulty  in  granting  ihe  sama 
relief,  upon  well-established  equitable  principles,  where  the  equity  if 
stronger.  There  the  widow  might,  by  calling  in  the  aid  of  third 
persons  or  counsel,  have  ascertained  the  facts,  and  made  an  intelli- 
gent election.  Here  she  was  incapable  of  electing,  incapable  of 
consulting  others,  without  any  committee,  and  it  seems,  without  any 
friends  to  act  for  her.  It  is  impossible  to  conceive  of  a  stronger 
array  of  equitable  circumstances  to  justify  the  court  of  chancery  in 
now  asserting  her  rights  *'as  though  she  had  dissented  in  time." 
Nor  am  I  able  to  see  any  serious  evil  which  can  arise  from  the  exer- 
cise of  so  plain  an  equity.  The  executor  who  is  compelled  to  a^tle 
with  a  lunatic  devisee  or  legatee,  without  a  committee,  must  ueoe** 
sarily  come  into  equity  fpr  protection*  He  would  have  been  under 
the  necessity  of  so  doing  before  the  statute,  if  the  testator  had  made 
an  express  provision  for  his  widow  in  lieu  of  dower,  and  she  had 
been  a  lunatic.  And  he  may  clearly  do  so  since  the  statute.  If  he 
and  the  persons  taking  under  the  will  choose  to  act  otherwise,  they 
do  so  at  their  peril,  as  they  would  in  any  other  case  where  there  ii 
an  infant  or  lunatic  devisee  without  guardian  or  committeeu  Men 
delay,  and  the  negligence  of  friends,  this  court  has  held,  will  not  be 
allowed  to  prejudice  the  rights  of  one  in  no  condition  of  mind  te 
know  or  assert  them.    Alston  v.  Boyd^  6  Humph.  504. 

There  is  no  error  in  the  chancellor's  decree,  and  it  is  affirmed  with 
costs.    The  complainant  has,  it  seems,  died  since  the  appeal  to  this 
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coart,  and  the  allotment  of  dower  is  no  longer  required.    The  neoea- 
tarj  aocoants  can  probably  be  taken  on  the  evidence  in  the  record 
without  remanding  or  the  cost  of  additional  proo£ 
Fbssman,  J.,  diasented. 


Hbnbsbson  v.  Waggonbb.  * 

Where  a  haakdiacoonted  a  note,  ito  officers  knowing  that  the  proceeds  werelo  be 
used  for  an  unlawful  purpose,  but  not  Intending  to  aid  such  purpose^  the  note 
is  not  hiTBlid.* 

1  CTION  on  a  note.    The  opinion  ■totes  th«  facta,    llie  pUbtiff 
jtx    had  judgment  below. 

D.  Ccunpbettf  for  defendant. 

J.  O.  WaUaee^  for  plaintifb. 

Dbadxbigk,  Ch.  J.  It  sufficiently  appears  from  the  evidence,  that 
the  note  sued  on  in  this  case  was  executed  in  renewal  of  a  note  given 
to  the  Planter's  Bank  prior  to  the  adoption  of  the  ordinance  of  seces- 
sion from  the  Federal  Union,  by  the  State  of  Tennessee. 

The  defense  upon  the  trial  in  the  Circuit  Court  was,  that  the  note 
was  discounted  by  the  bank  with  the  intent  and  for  the  purpose  oi 
equipping  a  company,  to  engage  in  acts  of  hostility  against  the 
United  States.  And  the  argument  is,  that  such  a  purpose  and  design 
on  the  part  of  the  bank  rendered  the  note  void,  as  being  in  contra- 
vention of  public  policy  and  the  Constitutions  and  laws  of  the  United 
States  and  of  the  State  of  Tennessee. 

The  verdict  and  judgment  were  in  favor  of  defendants,  and  plain- 
tiff  has  appealed,  in  error,  to  this  court. 

As  before  stated,  we  think  there  is  sufficient  evidence  to  sustain 
the  verdict,  if  the  charge  of  the  court  is  correct.  And  plaintiff  in 
error  relies  munly  for  a  reversal  of  the  judgment  upon  the  alleged 
errors  in  the  judge's  charge. 

^Sm.  to  MUM  «ifeet,  BmnmoUk  ▼.  VatUau  (BO  Iowa,  ISO),  81  Am.  Rap.  110,  and  not*,  ItiL 
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He  stated  to  the  jury,  ^that  mere  knowledge  on  the  part  of  the 
bank  officers,  that  the  money,  for  which  the  note  was  given,  was  to 
be  used  for  unlawful  purposes,  would  not  render  the  contract  void ; 
but  that  it  was  necessary  that  the  proof  should  show,  not  only  that 
the  fact  was  known  to  the  bank,  but  that  the  object  and  intent  of  the 
bank  was  to  aid  the  rebellion,  or  to  promote  the  cause  of  the  Con- 
federate States.  It  must  have  been  the  object  and  design  of  the 
bank,  in  affording  the  loan  to  the  defendants,  to  have  It  used  in  aid 
of  the  rebellion." 

It  is  correctly  argued,  that  this  charge  does  not  come  fully  up  to 
the  rule  laid  down  in  Puryear  v.  Mc&avook^  9  Hi'isk.  461. 

But  that  opinion,  I  have  been  for  some  time  satisfied,  is  subject  to 
criticism,  in  not  distinguishing  between  contraotSi  void  for  illegalitj 
of  the  consideration,  and  those  void  because  against  public  pdliej, 
and  consequently  I  think  the  rules  laid  down  in  the  charge  of  the 
court  in  this  case  «te  sound,  and  sustained  by  authority.  Indeed,  in 
recent  cases  of  high  authority,  the  rule  has  been  hdd,  Ami  mire 
knowledge  of  a  vendor,  that  an  article,  innocent  in  itself,  is  to  be  used 
for  an  illegal  or  immoral  purpose,  makes  the  sale  void.  Beaj.  oo 
Sales,  §  506. 

But  this  court  has  not  adopted  the  rule  last  cited*  We  hold, 
therefore,  that  there  was  no  error  in  the  charge  upon  tUa  peiaL 

[Omitting  questions  of  evidence.] 

Upon  the  whole,  we  are  of  opinion  that  there  is  no  efror  in  the 
rooordy  and  the  judgment  will  be  affirmed. 
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BxNSiXNS  ▼•  Statb. 

(9  Lea  189.) 

On  ft  trial  for  rape,  the  defendant  may  prove,  by  the  complainant  or  otbera,  par* 
ticolar  acta  of  unchastity  on  the  part  of  the  complainant* 

On  ft  trial  for  rape,  witneases  may  prove  the  detoila  of  complainta  of  the  ooa* 
plainant  about  the  time  of  the  offense,  f 

nONTICrnON  of  rape.    The  opinion  aUtes  the  facta. 

Z.  B.  Horri^an  and  Zp  IL  WrigtU^  for  defendants 
AUomey*  Otnend  Zec^  for  State. 

McFjlbland,  J.  The  prisoner  has  been  conyicted  in  the  Criminal 
Court  of  Shelby  ooanty,  of  the  crime  of  rape  upon  Annie  Dagan. 
The  jury  decline  to  commute  the  punishment.  A  new  trial  was 
moYed  for  and  refused,  and  the  judgment  of  death  pronounced,  from 
which  the  prisoner  has  appealed  in  error. 

The  age  of  Annie  Dugan  is  not  shown,  but  from  various  circum- 
itances  appearing  in  the  record,  it  is  clearly  to  be  inferred  that  she 
was  quit«  young.  She  had  been  an  inmate  of  an  orphan  asylum,  and 
from  thence  came  to  the  house  of  the  defendant  in  the  city  of  Mem- 
phis, and  remained  there  as  a  servant  some  fourteen  months,  and 
until  the  commission  of  the  alleged  rape  on  the  22d  of  May,  1877. 

The  prisoner,  as  he  stated  to  the  jury  below,  is  a  German,  fifty- 
leven  years  of  age,  and  as  we  gather  from  the  record,  was  a 
merchant. 

The  aubetance  of  Annie  Dugan's  testimony,  without  going  into 
detail,  is,  that  on  the  morning  of  the  22d  of  May,  1 877,  about  day- 
light, the  prisoner  came  to  her  bed  and  got  into  the  bed  before  she 
awoke ;  that  she  cried  and  begged  him  to  go  away,  but  he  struck 
her  one  or  more  blows  in  tb^  side,  and  compelled  her  thr.ugh  fear 
to  keep  quiet,  and  then  f ')rcibly  had  carnal  knowledge  of  her.  She 
•tatea  that  the  bod  of  the  prisoner,  in  which  his  wife  then  was  sleep* 

•  To  Mme  efllKt,  Woodi  ▼.  PupU  (55  N.  T.  51Q),  14  Am.  Rep.  801,  tal  BOtt,  811. 
t  To  MOM  eflbct,  8taU  t.  KkuUif  v<M  OoaiL  lOQ,  80  Am.  Rep.  488. 
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mg,  was  in  ao  adjoining  room  only  a  few  feet  from  her  bed  (as  shown 
by  other  testimony,  only  about  nine  feet),  the  rooms  being  connected 
by  a  glass  door.  Another  family  were  sleeping  in  within  some  nine 
feet  of  her  bed,  separated,  however*  by  a  thin  plank  partition.  She 
says  her  failure  to  make  an  outcry  was  through  fear.  She  statf^  t^at 
she  told  the  prisoner's  wife  of  the  occurrence  early  next  morning, 
who  replied  that  she  was  sick,  and  could  not  be  "  bothered  ^  aboat 
iU  She  left  the  prisoner's  home  the  same  morning,  going  to  the 
house  of  Mrs.  Schwab,  where  her  sister  lived,  and  told  Mrs.  Schwab 
her  complaint,  and  substantially  the  details  of  the  occurrence.  A 
physician  was  at  once  called,  who  proves  that  he  made  an  examina- 
tion, and  found  the  female  organs  swollen  and  inflamed,  and  from  this 
and  other  particulars  which  he  details,  gives  it  as  his  opinion  that 
some  male  person  had  recently  before  had  sexual  intercourse  with 
her. 

Mrs.  Schwab  was  called,  and  corroborated  Annie  Dugan,  as  to  the 
fact  of  the  complaint  made  to  her  and  the  particulars  thereof. 

This  was  the  case  for  the  State. 

The  defendant's  counsel  sought  by  cross-examination  and  other 
testimony  to  break  the  force  of  the  testimony  of  the  principal  wit- 
ness for  the  State,  without  avail  in  the  court  below. 

Several  questions  have  been  presented  as  grounds  for  reversal  and 
argued  with  great  earnestness  and  ability,  the  most  important  of 
which  we  notice  first. 

On  cross-examination,  Annie  Dugan  was  asked  if  anyone  erer  had 
sexual  intercourse  with  her  previous  to  the  time  of  the  alleged  rape, 
and  she  replied  in  the  negative. 

Edward  DeVere,  a  witness  for  the  defendant,  was  asked  by 
defendant's  counsel  if  he  had  observed  Annie  Dugan  do  any  indecent 
act,  or  if  he  knew  of  anything  done  by  her  not  virtnoos  in  its  char- 
acter. An  objection  of  the  Attorney-General  to  this  qneetion  was 
sustained,  and  thereupon  the  defendant's  oonnsel  stated  to  the  court 
what  they  proposed  to  prove  by  this  witness  and  other  witnesses 
then  in  court,  and  desired  to  ask  witness  if  he  knew  of  any  acts  of 
indecency  and  illicit  intercourse  upon  the  part  of  Annie  Dugan  with 
persons  other  than  the  defendant,  said  acts  being  daring  the  tims 
DeYere  was  boarding  at  the  prisoner's  house,  and  between  that  time 
and  the  alleged  rape.  This  embraces  a  period  of  tome  nonlhs 
recently  before  the  alleged  rape. 

The  court  sustained  the  objection,  ruling  that  no  spedfic  aola  ol 


APRIL  TERM,  1879.  595 


Benfitine  t.  State. 


iodeoenoy  or  illicit  interconrse  with  other  persons  could  be  shown  by 
the  defendant,  bat  that  he  might  if  he  chose  attack  her  general 
character  for  chastity.    To  this  raling  the  defendant  excepted. 

It  is  argued  by  the  Attorney-General  that  the  question  as  to  the 
admissibility  of  the  proposed  testimony  was  not  fairly  made,  inas- 
much as  the  question  actually  propounded  to  the  witness  was  not  as 
to  the  illicit  intercourse,  but  only  as  to  acts  of  indecency,  and  that 
the  question  as  to  previous  illicit  intercourse  was  not  actually  pro- 
pounded to  the  witness.  But  we  must  take  the  proposition  of  the 
defendant's  counsel  to  have  been  made  in  good  faith,  and  as  the 
court  distinctly  ruled  that  no  previous  acts  of  illicit  intercourse 
i'oald  be  proven,  it  was  not  necessary  to  formally  propound  the 
question  to  the  witness* 

The  question  presented  is  one  upon  which  there  is  conflict  of 
authority.  The  ancient  rule  was  in  accordance  with  the  holding  of 
the  judge  below.  The  rule  is  so  laid  down  by  Mr.  Greenleaf,  vol. 
3,  g  214,  probably,  as  has  been  said,  derived  from  the  English  ' 
cases  of  Rex  v.  Hodgson  and  Hex  v.  Aspinto<2li^  and  it  has  been  fol- 
lowed in  many  instances.  But  these  authorities  were  reviewed  by 
Mr.  Justice  Cowbn,  in  People  v.  Abbotty  10  Wend.  104,  and  a  difFer- 
ent  rule  established,  to  wit,  that  previous  intercourse  with  other 
persons  may  be  shown,  as  bearing  directly  upon  one  of  the  principal 
questions  at  issue,  that  is,  whether  the  intercourse  was  by  force  or 
with  consent  of  the  injured  female  ;  and  this  for  the  reason  that  no 
impartial  mind  can  resist  the  conclusion  that  a  female  who  had  been 
in  the  recent  habit  of  illicit  intercourse  with  others  will  not  be  so 
likely  to  resist  as  one  who  is  spotless  and  pure. 

This  court,  at  its  April  term,  1874,  at  this  place,  in  the  case  oi 
TUus  V.  Suoef  took  this  view  of  the  question,  and  Judge  Fbbbicait, 
delivering  the  opinion,  adopted  the  language  of  Mr.  Justice  Cowbn 
in  the  above-named  case. 

In  the  Tliue  ease  the  injured  female  was  asked  upon  cross-examin- 
ation, whether  she  had  recently  before  had  sexual  intercourse  with 
any  other  person  than  the  defendant.  The  question  was  objected  to 
and  ^e  objection  sustained,  and  for  this  error  the  judgment  was 
leverved. 

The  only  distinction  between  that  case  and  the  present  is,  that  u 
the  prosont  ease  the  question  was  asked  the  witness  Annio  Dugan, 
and  answered  in  the  negative,  and  the  question  here  is,  whether  the 
facts  may  be  proved  by  other  witnesses.    If  the  previous  illicit  inter- 
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twime  between  the  injared  female  and  other  persons  be  regarded  m 
facts  oollaters?  trO  the  main  issae,  then  it  might  be  legitimate  to  pro- 
pound these  qnestions  to  the  female  herself,  under  the  latitude  allowed 
In  oross-ezamination  for  the  purpose  of  testing  the  eredibility  of  the 
witness,  and  yet  it  might  not  be  legitimate  to  prove  the  intercourse  bj 
other  witnesses,  as  in  that  view  her  answer  upon  collateral  questions 
would  be  conclusive;  but  it  is  manifest  from  the  cases  referred  to, 
that  this  is  not  regarded  as  a  mere  cross-examination  of  the  witoora 
as  to  the  collateral  facts,  but  it  is  regarded  as  testimony  as  to  the 
facts  bearing  directly  upon  the  issue. 

The  authorities  all  agree  that  the  want  of  chastity  of  the  injured 
female  is  material.  The  difference  is,  that  one  class  of  authorities 
hold  that  this  want  of  chastity  can  only  be  shown  by  proof  of  her 
general  bad  character  in  that  respect,  while  the  others  hold  *r>.i' 
particular  acts  may  be  proven. 

If  the  facts  sought  to  be  proven  either  upon  the  cross-examination 
'  of  the  injured  female  or  by  other  witnesses  are  such  as  do  not  bear 
upon  the  issue,  but  tend  only  to  disgrace  the  female,  the  testimony 
ought  to  be  rejected,  and  it  may  be  a  matter  of  doubt  whether  s 
f>rev]0U8.act  or  acts  of  illicit  intercourse  upon  the  part  of  the  injarB<^ 
female,  committed  at  a  remote  period  of  her  life  onght  to  be  admitte«l 
inasmuch  as  such  facts  might  be  true,  and  yet  her  snbseqi  ent  lif'- 
may  have  fully  established  her  claim  to  virtue.  In  such  case,  to  di;*- 
olose  the  previous  acts  might  tend  only  to  expose  her  to  disgrace, 
without  throwing  any  material  light  upon  the  issue  involved.  Bai 
while  the  Injured  female  ought  to  be  protected  as  far  as  po^l^le 
from  disgrace,  on  the  other  hand  these  considerations  onght  not 
to  exclude  evidence  bearing  directly  upon  the  issue,  for  defendant'i 
Tights  onght  to  be  equally  protected.  The  crime  of  rape  is  onehanl 
to  disprove,  and  experience  has  shown  that  where  the  charge  re^ts 
upon  the  testimony  of  the  injured  female  alone,  there  is  sometini<^ 
danger  of  unjust  conviction,  and  defendants  ought  not  to  be  unjustly 
exposed  to  this  danger  from  fear  of  exposing  the  injured  female  t^ 
disgrace. 

To  the  position  that  the  character  of  the  injured  female  may  he 
proven,  it  may  be  replied  that  her  previous  acta  of  illicit  intereonr* 
may  be  unknown  to  the  public,  and  her  general  reputation  may  l»e 
good,  and  yet  her  total  want  of  virtue  may  be  shown  by  proving  the 
facts  which,  if  known,  would  totally  destroy  her  character.  In  the 
T^tua  case  the  character  of  the  prosecutrix  was  shown.    It  appeared 
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that  she  was  a  proatitnte,  yet  this  was  held  not  to  be  sufficient  to 
deprive  the  defendant  of  the  right  to  prove  particular  acts  of  illicit 
mteroourae.  These  facts  are  material,  as  they  bear  upon  the  ques- 
ijon  of  consent,  and  may  in  some  cases  tend  to  explain  or  account 
for  the  condition  of  the  injured  female  immediately  after  the  alleged 
rape,  and  it  may  also  bear  upon  the  credibility  of  the  principal 
witness. 

This  view  of  law  is  supported  by  the  case  of  I^eopk  ▼.  Benson^ 
6  CaL  221,  and  to  some  extent  by  the  case  of  Shirwin  v.  SUUe^  69 
UL  55.  It  is  true  that  in  these  oases,  as  in  the  case  of  Titus,  there  were 
strong  circumstances  against  the  truth  of  the  charge,  but  we  do  not 
see  that  this  changes  the  principle. 

As  the  judgment  must  foe  this  reason  be  reversed,  it  is  unnecessary 
to  notice  the  other  questions,  except  such  as  are  likely  to  again  arise 
opon  another  triaL 

The  point  was  made  in  the  court  below  that  Annie  Dugan  should 
not  have  been  allowed  to  give  the  detaiU  of  the  complaint  which  she 
made  to  Mrs.  Schwab,  and  that  Mrs.  Schwab  should  not  have  been 
allowed  to  prove  the  details  of  the  complaint,  the  position  being  that 
these  witnesses  should  only  have  been  allowed  to  prove  the  fousU 
tktt  complaint  was  made,  but  not  the  details  thereof. 

The  question  was  directly  decided  in  the  case  of  PhiUipa  v.  SlaU^ 
9  Unmph.  240,  and  there  was  no  error  in  overruling  the  objection. 

The  criticisms  upon  the  charge,  we  think,  are  not  substantiaL 

We  have  been  strongly  urged  by  the  prisoner's  counsel  to  express 
our  opinion  upon  the  facts.  This,  however,  we  decline  to  do.  The 
eharge  is  one  of  grave  and  serious  import,  and  must  be  plainly  stfl^ 
autted  to  a  jury,  when  all  legitimate  evidence  has  been  heard. 

Let  the  judgment  be  reversed  and  a  new  trial  awarded. 
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One  owner  of  a  party  wall,  who  adds  to  it  for  Ida  own  nae^  may 
action  of  contribution  against  Uie  other  owner  who  haa  oaed  aodi  additioMi 
for  one*ha]f  the  Talue  of  the  additions  when  made.* 

AOTION  of  oontribation  for  a  party  walL    The  opimon  atates  th« 
oaae.    The  plaintiff  had  jndgment  below. 

MeFairUmd  <t  Goodunn^  for  complainant. 

M^toaHf  d  Walker  and  W.  M.  Bandolph^  for  defendaiitaL 

CooPBB,  J.  Both  defendants  demurred  to  the  complainant's  bill 
The  demurrer  of  the  defendant,  Martin,  was  oyerruledy  and  liie 
appealed.  The  demurrer  of  the  defendant,  Smalzreid,  was  sustiuned, 
and  the  complainant  appealed.  The  complainant  and  defendant, 
Martin,  own  adjoining  lots  in  the  city  of  Memphis,  each  fronting 
twenty-five  and  running  back  100  feet,  on  which  buildings  have  ben 
erected  for  more  than  twenty  years,  with  a  party  wall  between  ihem 
half  on  the  land  of  one  and  half  on  the  land  of  the  other.  The 
houses  were  two  stories  high,  without  any  cellar.  In  the  latter  part 
of  the  year  1867,  complainant  erected  a  three  story  brick  hoose  oo 
his  lot,  using  the  party  wall  and  raising  it  one  story  higher.  He  aI»o, 
with  the  consent  of  the  defendant,  Martin,  dug  a  cellar  to  his  hoa»e, 
which  necessitated  underpinning  the  party  wall  by  a  wall  of  the  same 
thickness,  one-half  on  his  lot  and  the  other  half  on  the  lot  of  defend- 
ant, Martin.  Complainant  expected  that  when  defendant  came  to 
use  the  cellar  and  raise  her  house  higher,  she  would  contribute  ooe- 
half  the  actual  cost  of  these  improvements.  ^  Such  has  been,**  he 
eays,  *'  the  universal  custom  as  to  party  walls  and  owners  of  adjoin- 
ing lots  for  a  long  period  of  time  in  Memphis,  until  it  has  grown  to 
be  a  custom  in  its  full  technical  sense."  In  the  year  1872,  the  bill 
being  filed  on  the  5th  of  February,  1873,  the  defendant,  Martui,bj 
hei  tenant,  Smalzreid,  had  erected  a  four  story  brick  house  oo  iie( 
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lot,  digging  oat  the  oellar  and  raising  the  party  wall  higher  than  it 
was  hefore,  using  the  whole  of  the  party  wall,  both  below  and  above 
ground,  and  they  are  both  now  in  the  use  and  enjoyment  of  said  walL 

Complainant  is  informed  that  defendant,  Smalzreid,  has  a  lease 
from  defendant,  Martin,  and  has,  perhaps,  dug  the  cellar  and  bulk 
the  house.  Complainant  does  not  know  whether  or  not  there  is  any 
stipulation  in  the  contract  of  lease,  determining  which  of  them  should 
socount  for  the  half  of  the  wall  so  used,  and  he  calls  for  a  discovery 
as  to  this  matter. 

Complainant  asks  for  a  decree  against  one  or  both  defendants  for 
a  proportionate  contribution  to  the  expense  of  the  additions  to  the 
party  wall  made  by  him  and  used  by  defendants. 

The  case  made  by  the  bill  is,  in  substance,  that  the  complainant, 
owning  a  lot  in  Memphis,  and  having  the  right  of  easement  in  a 
party  wall  resting  one-half  on  the  adjoining  lot,  by  a  user  of  twenty 
years,  extended  the  wall  above  and  below  for  his  own  convenienoci 
with  the  consent  of  the  owner  of  the  adjoining  lot,  and  now  seeks 
contribution  from  such  owner  who  used  the  extension  by  improve- 
ments on  his  lot. 

Tlie  common  l&w  is  singularly  obscure  on  this  subject,  and  the 
d.icisions  few,  conflicting  and  unsatisfactory.  It  seems  certain  thai 
the  conunon  law  does  not  recognize  the  right  of  the  owner  of  land 
to  compel  the  owner  of  an  adjoining  lot  to  build  a  party  wall,  nor 
can  either  demand  contribution  from  the  other  for  a  wall  erected,  in 
whole  or  in  part,  on  the  land  of  such  other  person,  nor  for  any 
incidental  benefit  the  latter  may  derive  from  a  wall  erected  entirely 
on  the  land  of  the  builder.  Sherred  v.  CiscOy  4  Sandf.  480;  Orman 
V.  i>6^,  5  Fla.  385;  AbrcAam  v.  Krautler^  24  Mo.  69.  If  the  two 
adjoining  owners  build  a  wall  partly  on  each  lot,  and  by  agreement 
or  by  continuous  use  for  twenty  years  treat  it  as  a  party  wall,  each 
has  an  easement  of  support  for  his  half.  Webster  v.  SUphena^  5 
Duer,  558. 

In  England,  after  long  use,  the  presumption  is  that  the  land  on 
which  the  wall  stands  belongs  to  the  adjoining  owners  in  moieties  as 
tenants  in  common,  but  the  presumption  may  be  rebutted  by  show- 
ing  the  actual  ownership  of  each.  WhUahire  v.  Sidffordf  8  B.  &  C. 
259,  note;  Cubitt  v.  Porter,  id.  257.  The  inclination  of  the  Ameri* 
tan  courts,  it  is  said,  is  to  treat  the  parties  as  owners  ia  severalty. 
Sherred  v.  Cisco,  4  Sandf.  480.  This  is  the  case  made  by  the  bill 
In  such  case  each  owner  acquires  an  easement  of  support  by  the 
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party  wall,  so  long  as  it  stands,  which  the  other  may  not  weaken 
or  destroy.  Brown  ▼.  Windaon^  I  Cromp.  &  J.  20;  Fartridffe 
V.  GHlberty  16  N.  Y.  601.  If  the  wall  become  rainoos  or  unsafe^ 
the  weight  of  authority  is  that  one  may  reboiid,  and  compel  the 
oUier  to  contribute.  CampheU  v.  MesUr^  4  Johns.  Ch.  334;  V^tr- 
tridge  v.  Gilbert,  3  Duer,  184;  A  (7.,  15  N.  Y.  601;  Brooks  v.  Car^ 
ter^  50  id.  630 ;  S.  (7.,  10  Am.  Rep.  545.  If  the  wall  is  destroyed  by 
fire,  the  rule  seems  to  be  otherwise.  Sherred  ▼.  CUco^  and  Onnan 
y.  Bay,  supra.  Unless  the  two  proprietors  build  at  the  same  tireey 
in  which  case  it  has  been  held  that  the  one  who  builds  the  party 
wall  may  recover  from  the  other  a  moiety  of  the  costsi  Buck  v. 
Flentyey  80  HI.  258. 

Each  owner  of  a  party  wall  may  carry  up  or  underpin  the  wall^ 
certainly  with  the  consent  of  the  other  owner,  bat  at  his  own 
expense.     GamphM  v.  Mesier^  4  Johns.  Ch.  834;  Eno  v.  BA  Vecehio^ 
4  Doer,  and  6  Duer,  17 ;  Bradbse  v.  Chrisfs  BhspUal,  4  K  &  O 
714,  761;  MaUa  v.  JEbwkina^  5  Taunt.  20. 

The  authorities  stop  short  of  the  case  before  us,  and  that  is 
whether,  after  the  wall  has  been  underpinned  and  raised  in  height 
by  one  for  his  own  convenience,  he  can  claim  contributiou  from  the 
co-owner  when  the  latter  actually  uses  these  additions.  In  the  fonun 
of  conscience,  the  answer  would  at  once  be  that  the  latter  ought  to 
pay  the  former  for  the  benefit  received  by  his  labor  and  ezpeoditare. 
The  argument  of  the  learned  counsel  for  the  defendants  is,  that  this 
court  is  governed  by  the  law,  not  by  principles  of  abstract  right; 
that  the  defendant  owns  the  soil  to  the  center  of  the  earth,  with  the 
right  to  build  thereon  cui  libUum ;  that  the  defendant  is  entitled  to 
treat  any  erection  made  by  a  third  party  on  his  own  land  as  hi«  own, 
and  in  fine,  that  the  client  stands  upon  the  letter  of  the  law,  sod 
claims  all  he  can  get.  Undoubtedly  courts  of  justice  administer  the 
law,  not  the  rules  of  moral  duty,  though  fortunately  the  two  often 
go  together  in  a  court  of  equity.  If  one  owner  can  rebuild  a  party 
wall  which  has  become  dangerous,  and  compel  contribution,  it  is 
dearly  upon  the  equitable  and  moral  principle  that  the  expenditure 
is  for  the  benfit  of  both,  and  that  the  right  of  easement  is  a  suiBdeni 
basis  upon  which  to  justify  interference  and  raise  an  implied  con- 
tract. The  same  basis  exists  where  a  wall  is  added  to  and  aciaally 
used.  If  both  of  these  parties  had  dug  their  cellars  and  added  as 
additional  story  to  their  houses  at  the  same  time,  althonj^  only  one 
of  them  built  the  addition  to  the  party  wall,  a  promise  by  the  other 
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lo  pmj  for  a  moiety  of  the  wall  would  be  implied;  as  wan  expreflsly 
held  in  Muck  v.  FlmUye^  80  IlL  268.  Is  there  any  reason  in  law  why 
the  same  implied  promise  would  not  arise  where,  after  the  addition 
had  been  made  by  one,  the  wall  was  u^ed  by  the  other  ?  Tho  rela- 
tion  of  the  parties  created  by  the  joint  easement  in  the  common  wall 
would  seem  to  be  as  efficient  in  the  case  of  an  addition  to  the  wall^ 
a$  in  the  case  of  rebuilding  the  same  wall  And  there  is  no  authority 
to  the  contrary.  It  has  been  held  that  one  owner  was  entitled  to 
such  contribution  from  an  adjoining  proprietor  where,  after  a  parol 
contract,  void  by  the  statute  of  frauds,  had  been  entered  into  between 
them  for  the  erection  of  a  common  wall,  the  latter  refused  to  pro- 
ct*od,  and  the  former  completed  the  erection.  Rindge  ▼.  Baker^  67 
N.  Y.  209 ;  &  C,  16  Am.  Rep.  475. 

The  language  of  Rstnolds,  Ch.  J.,  in  that  case,  p.  224,  is  very 
much  to  the  point.  ^'Another  objection,"  he  says,  **  is  made  a.gamst 
the  propriety  of  the  judgment  of  the  Supreme  Court  in  this  case,  that 
there  is  no  precedent  for  it,  and  that  it  is  the  very  first  o{  the  kind 
known  to  the  law.  While  I  do  not  quite  agree  to  the  fact  as  alleged, 
I  am  yet  willing  to  assume  that  there  is  no  case  reported  in  the 
books  which  affords  an  exact  precedent  for  the  judgment  I  am  pre- 
pared to  give.  Where  precedents  are  reasonable,  they  furnish  a  safo 
guide  to  follow;  and  where  they  are  unreasonable,  as  it  is  not  uncom- 
men,  a  delicate  and  difficult  question  is  often  presented.  But  where 
there  are  no  precedents  that  appear  to  be  binding  upon  the  con- 
seicttce  of  a  court,  the  demands  of  justice  require,  that  m  a  proper 
ease,  one  should  be  made.  It  is  possible  that  a  case  precisely  like 
this  has  never  before  arisen,  but  if  any  shall  hereafter  arise  it  may  as 
well  be  understood  that  the  party  is  not  without  an  adequate  remedy 
iu  the  courts." 

Upon  the  case  made  in  the  bill,  if  established  by  the  testimony, 
the  complainant  is  entitled  to  relief.  The  measure  of  relief,  how- 
ever, is  not  the  cost  of  the  additions  to  the  wall,  but  the  moiety  of 
the  ralne  of  the  additions  at  the  time  they  were  actually  used  by  the 
defendants.  They  might  never  have  been  used,  in  which  case  no 
contribntion  whatever  could  be  had.  They  might  have  been  erected 
when  the  work  was,  for  some  reason,  exceptionally  costly,  and  usdd 
when  the  work  could  have  been  done  at  half  price,  or  wh'tn  che  wul) 
iteelf  had  become  dilapidated  by  time.  The  defendant  oannot  be 
eaUed  upon  to  pay  more  than  half  the  value  of  the  wall  when  used 

[Omitting  a  point  as  to  a  tenant.] 
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The  decree  of  the  chancellor  will  be  affirmed  as  to  defendant 
Martin,  and  reversed  as  to  the  defendant  Smalnreid.  The  defendant! 
will  pay  the  costs  of  this  court. 

OauHmmamUL 


BoBBBiBON  y.  Staxs. 

Whsra  the  prisoner.  In  sport  and  withoat  crhninal  design,  aimed  a  pistol  si 
another,  both  supposing  it  to  be  unloaded,  and  the  prisoner  pulled  the  trigger, 
wherel^  the  pistol  was  dischaiged  and  the  other  was  killed,  MU;  no  criflMi  (Af 
note,  p.  006.) 

CONVICTION  of  Yolnntory  manslaughter.    The  apnbni  states 
the  facts. 

■ 

Eiehardmm  S  WcUkins^  for  defendant. 
AUamej/' General  Zea^  for  the  State. 

CooPBBy  J.  The  plaintiff  in  error  was  indicted  for  the  mudcr  of 
Anderson  Fowlkes  on  the  14tb  of  July,  1877.  He  has  been  thrice 
tried  and  convicted,  under  this  indictment,  of  voluntary  man* 
slaughter,  being  acquitted  on  the  first  trial  of  the  higher  grades  of 
homicide. 

The  first  two  verdicts  were  set  aside  by  the  presiding  judges  on 
the  motion  of  the  defendant  below,  and  a  new  trial  awarded.  Judg- 
ment having  been  rendered  on  the  last  verdict,  the  prisoner  appealed 
in  error. 

The  defendant,  the  deceased,  Andrew  Harris  and  his  wife  Betsey, 
and  George  Harris,  all  persons  of  color,  were  in  the  employ  of  one 
Bright  Harris,  in  threshing  wheat.  On  the  evening  of  the  fourteenth 
of  July  they  were  directed  by  Bright  Harris,  who  had  occasion  to 
leave  home,  to  ''empty  up''  the  wheat.  They  were  at  the  house  of 
Andrew  Harris  in  the  evening  between  8  and  9  o'clock,  and  the 
prisoner  got  a  case-knife,  and  said  he  would  cut  the  strings  of  the 
bags  if  the  other  men  would  empty  up  the  wheat.  Thereopoa  a 
playful  altercation  arose  as  to  which  of  them  should  play  the  boaai 
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while  the  others  did  the  work.  Andrew  Harris  got  the  pistol  of 
Bright  Harris,  which  was  under  the  pillow  of  the  bed,  and  flourished 
it  aboQt  for  several  minntes.  Then  he  surrendered  it  to  the  prisoner, 
who  said  he  would  be  boss,  but  the  pistol  was  put  back  under  the 
pillow.  Then  the  other  three  negroes  took  the  prisoner  and  held 
him  down  in  play,  while  Andrew  Harris  spanked  him  with  a  little 
piece  of  plank.  The  prisoner  complained  that  the  deceased  hurt  his 
mouth,  and  was  then  allowed  to  get  up.  He  went  to  the  bed  took 
the  pistol  and  came  with  it  first  to  Andrew  and  asked  him  what  he 
had  hit  him  for.  Upon  his  reply  that  he  had  not  hit  him,  he  went  to 
George  and  asked  the  same  question,  receiving  the  same  reply.  He 
then  went  to  the  deceased  with  the  same  question,  who  returned  the 
like  answer,  to  which  the  defendant  replied,  yes,  you  did,  and  I  am 
going  to  shoot  you,  pulled  the  trigger  and  the  pistol  went  off,  the 
ball  passing  into  the  head  of  the  deceased  over  the  eye,  and  causing 
his  death  about  daylight  the  next  morning. 

All  the  witnesses  agree  in  saying  that  during  the  scene  Betsey,  the 
wife  of  Andrew,  had  told  the  others  not  to  be  afraid,  that  the  pistol 

WBB  not  loaded. 
Tliey  further  agree  that  they  were  all  in  fun,  and  Betsey,  in  her 

testimony,  says  she  thought  so  until  the  shot  was  fired.    George's 

testimony  is  similar  in  effect,  for  he  states  nothing  that  would  indicate 

the  contrary. 

Andrew  and  his  wife  both  say  that  when  the  defendant  complained 

that  the  deceased  hurt  his  mouth,  it  was  with  an  oath,  and  Andrew 

adds  that  he  did  not  think  the  defendant  was  mad  until  he  said  that. 
Upon  this  state  of  facts,  taking  the  testimony  of  the  only  three 

witnesses  present  and  duly  wei^^hing  it,  the  conclusion  would  be 

irresistible  that  no  crime  at  all  was  committed. 
The  witnesses  concede  that  the  prisoner  knew  who  struck  him, 

when  he  was  down,  and  there  is  nothing  to  indicate  that  the  prisoner 
hurt  by  the  deceased,  or  that  the  complaint  about  his  mouth 
anything  more  than  a  ruse  to  obtain  his  release.    The  use  of  the 

pistol  was  a  repetition  of  the  previous  play,  and  pulling  the  trigger 

a  part  of  the  pantomime,  brought  about  by  the  assurances  of  Betsey 

that  the  pistol  was  not  loaded. 

But  Andrew  says,  that  after  his  wife  told  the  defenuant  that  the 

pistol  was  not  loaded,  the  defendant  to'^k  it  to  the  light  on  the 

mantel-pioce  to  examine  it,  and  said,  yes,  by  God,  there  is  one  load 

in  it. 
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George  deposefl  to  the  same  fact,  except  that  there  was  only  one  light 
in  the  room  and  that  it  was  held  by  Betsey,  Betsey  herself  says 
she  held  no  light  in  her  hand,  nor  does  she  testify  to  the  fact  stated 
by  the  other  witnesses,  that  the  defendant  held  the  pistol  to  the  light 
and  said  that  there  was  one  ball  in  it. 

The  defendant  and  the  deceased  lired  together,  and  there  is  no 
evidence  of  any  enmity  between  them. 

Under  these  circumstances,  it  is  not  absolately  certain  that  the 
incident,  thus  differently  deposed  to  by  two  of  the  witnesses  and 
not  seen  or  heard  by  the  other,  ever  took  place;  and  even  if  it  did, 
it  may  have  been  merely  a  part  of  the  defendant's  acting.  When 
the  wife  said  don't  be  afraid,  the  pistol  is  not  loaded,  the  defendant 
may  have  held  the  pistol  toward  his  eyes  and  remarked,  not  as  a  fact 
which  he  thus  ascertained,  but  to  make  pretense,  there  is  one  losd 
in  it. 

A  conviction  for  voluntary  mandanghter  has  been  held  bad  by 
this  court,  where  the  facts  set  out  in  the  bill  of  ezoeptions  left  it 
doubtful  whether  the  act  from  which  the  death  resulted  was  aeei- 
dental  or  designed.     Anderson  v.  SUUe,  3  Heisk.  86. 

The  court  charged  the  jury  :  ''If  you  find  that  the  prisoner  and 
deceased,  with  others,  were  engaged  in  a  frolic,  and  were  using  tbe 
pistol  in  their  sport,  and  that  they  all  believed  the  pistol  was  empty ; 
and  if  the  prisoner  honestly  so  believed,  and  merely  in  sport  pre- 
sented the  pistol,  and  it  went  off  without  negligence  on  his  part,  and 
no  wrong  and  no  harm  was  intended  by  the  prisoner ;  if  yon  find  this 
to  be  true,  then  the  defendant  should  be  acquitted,  if  you  find  that 
the  prisoner  was  guilty  of  no  negligence  in  using  the  pistol ;  but  H 
negligence  existed,  you  should  not  acquit." 

Again  he  says  :  "  If  you  find  from  the  testimony  that  the  prisoner 
and  the  deceased  were  in  the  same  room  together,  and  that  the 
prisoner  had  a  pistol  which  he  did  not  know  or  believe  was  loaded, 
but  was  in  fact  loaded,  and  presented  the  pistol  at  the  deceased,  the 
deceased  not  knowing  the  pistol  was  empty,  in  a  threatening  and 
negligent  and  careless  manner,  and  indicating  by  words  and  by  his 
manner  that  he  was  intending  to  shoot  him,  and  did  in  £M»t  fire  it 
and  killed  the  deceased,  it  would  not  be  a  chance  medley  or  homi- 
cide by  misadventure,  but  would  be  a  case  of  volnntaiy  or  involun- 
tary manslaughter.  For  a  negligent  and  careless  nse  of  a  pistol,  if 
proven,  would  be  unlawful  or  an  unlawful  act." 

Again  he  says  :  *'  If  you  find  from  the  testimony  that  the  priaooei 
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took  the  pietoly  believing  it  ^^us  empty,  and  presented  it  at  the 
deoeaaedy  near  to  the  deceased,  who  did  not  know  it  was  loaded,  in 
a  threatening  manner,  and  in  a  careless  and  negligent  manner,  and 
indicating  by  words  and  acts  at  the  time  that  he  intended  to  kill  the 

« 

deceased,  and  did  in  fact  fire  it  and  kill  him,  without  intending  to 
do  HO,  then,  in  such  event,  the  prisont^r  would  be  guilty  of  involun- 
tary manslaughter.  Such  a  use  of  a  loaded  pistol,  if  proven,  would 
be  an  unlawful  act,  whether  the  prisoner  knew  or  believed  it  to  be 
loaded  or  not.^ 

The  statute  defines  involuntary  manslaughter  to  be  the  unlawful 
killing  of  another,  without  malice,  in  the  commission  of  an  unlawful 
act.     Code,  §  4603. 

And  the  burden  of  the  charge  is,  that  the  negligent  use  of  a  loaded 
pistol  by  a  person  who  believed  it  to  be  empty,  and  without  any 
intent  to  do  harm,  would  be  an  unlawful  act,  and  thereby  turn  an 
accident  into  a  crime.  In  this  there  was  error.  Negligence  in 
the  performance  of  a  lawful  act,  and  a  fortioriy  negligence  in  sport, 
may  indeed  make  the  act  unlawful,  if  the  person  see  danger  probably 
arising  therefrom  to  others  and  yet  persists.  See  Zae  v.  State^  1  Col. 
62.  But  the  careless  use  of  a  dangerous  article  or  instrument  in 
ignorance  or  with  a  laudable  purpose,  is  not  necessarily  unlawful 
Ann  V.  SUUe^  1 1  Humph.  1 69.  Mere  negligence,  not  only  with  no 
intent  to  do  harm,  but  under  the  belief  that  no  harm  was  possible,  is 
idearly  wanting  in  every  essential  element  of  crime. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

It  is  proper  to  add,  in  justice  to  the  learned  circuit  judge  whose 
instructions  were  probably  based  on  that  idea,  that  if  the  act  of 
the  prisoner  had  been  done  under  such  circumstances  as  to  have 
amounted  to  an  assault  on  the  deceased,  then  it  would  have  been  an 
unlawful  act,  and  rendered  him  guilty  of  manslaughter. 

Thus  if  the  defendant  had  in  a  threatening  manner,  and  intending 
to  frighten  the  deceased,  presented  a  pistol,  purporting  to  be  loaded, 
at  bim,  the  latter  not  knowing  or  believing  it  to  be  empty,  it  would 
have  been  an  assault,  and  this,  perhaps,  even  if  the  prisoner  supposed 
that  the  pistol  was  unloaded.  State  v.  Smithy  2  Ilumph.  457.  It 
would  1)0  otherwise  if  the  act  was  without  any  real  intention  to 
frighten,  both  parties  knowing  it  to  be  in  fun  and  believing  the 
Dtstol  to  be  unloaded. 
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Nora  BT  TBI  BMrosraB.  —  The  liability  of  a  penon  for  homidde  aalntaolloiMUy  f'*friM<*t< 
in  the  peipetratioii  of  a  pi^actical  Joke  has  been  sereial  times  adjad^^  Tims,  in  Wnkm*$  (Xme, 
1  Lewin  C.  C.  179,  where  the  prisoners,  in  sport,  threw  heavy  atones  into  a  mine,  bnskiac  a 
scaffold,  which  fell  against  and  apset  a  corf,  in  whieh  a  miner  was  descending  into  tlie  nine, 
whereby  he  was  killed,  they  were  held  gailty  of  manslaughter.  Tixdal,  Ch.  J.,  said:  ^ In  the 
present  instance  the  act  was  one  of  mere  wantonness  and  aport,  bat  still  the  act  was  wmi^ol, 
it  was  a  trespass.  The  only  qaestion,  therefore,  is,  whether  the  death  of  the  party  is  to  be  fslrly 
and  reasonably  considered  as  a  consequence  of  snch  wrongful  act ;  if  it  followed  from  so^ 
wrongful  act,  as  an  effect  from  a  cause,  the  offense  is  manslaughter ;  if  it  Is  altogether  aneon- 
nectcd  with  it,  it  is  accidental  death.**  The  prisoners  were  sentenced  to  three  montlis'  impris- 
onment. In  Rex  v.  PotodL,  7  C.  &  P.  641,  a  lad,  as  a  frolic,  withoot  any  intent  to  barm  aayoM, 
look  the  trap-stick  out  of  the  l^ont  part  of  a  cart,  in  consequence  of  which  it  was  npset,  and  tlie 
carman  who  was  in  It,  loading  it,  was  pitched  backward  on  the  stones  and  killed.  Bdd^  msn- 
slaugbier.  The  prisoner  was  lined  one  shilling  and  dischaiged.  In  BwingioiCt  One,  t  Levia 
C.  C.  217,  the  prisoners  covered  and  surrounded  a  dronken  man  with  atraw,  and  tlirew  a  shavd 
of  hot  cinder»  upon  his  belly,  whereby  he  was  burned  to  death.  Fatbbsoh,  J.,  chaiged  that  **  if 
they  believed  the  prisoners  really  intended  to  do  any  serious  injury  to  the  deceased,  tbovgh  not 
to  kill  him,  it  was  murder;  but  if  they  believed  their  intention  to  have  bean  only  to  Mxhtea 
him  in  sport.  It  was  manslaughter."  Verdict,  manslaughter.  In  8taU  v.  Boam^  %  Dev.  flSL  the 
defendant  carelMsly  dischaiged  a  gun,  intending  only  to  frighten  a  suppoaed  treipasssr,  rssUy 
the  servant  of  the  prisoner,  but  killing  him.  Htld^  manslaughter.  This  case,  although  dtsd  by 
Wharton  under  *'  practical  Jokes,"  does  not  answer  that  description ;  as  also  is  the  esse  dtsd 
in  1  Bast  P.  C.  886,  where  the  prisoner  ducked  a  thief,  who  had  picked  liis  pocket,  and  aoddentsUj 
drowned  him.  In  Btx  v.  Jfortfn,  8  C.  A  P.  311,  the  prisoner  ordered  a  quartern  of  gin  to  driak, 
and  asked  a  child  present  if  he  would  have  a  drop,  at  the  same  time  patting  the  glass  to  ths 
child^s  mouth,  whereupon  the  child  snatched  the  glass  and  drank  the  whole  contents,  which 
caused  his  death.  Yauohah,  B.,  said,  as  this  was  the  act  of  the  child,  there  must  bean  aoqait- 
tal,  "  but  if  it  had  appeared  that  the  prisoner  had  willingly  given  a  child  of  this  tender  Sfss 
quartern  of  gin,  out  of  a  sort  of  brutal  fun,  and  had  thereby  caused  its  deatli,  I  shoultl,  siost 
dooidedly,  have  held  that  to  be  manslaughter."  Giving  one  physic,  in  sport,  if  fatal,  is  aisfr 
slaughter,  1  East  P.  C.  964.  So,  if  one  In  shooting  at  another^a  fowls,  in  mere  waaioa  sport, 
kills  a  human  being.    Id.  S55. 

In  itaBT.  Oonto/iy,  3  Crawf.  A  Dix,  86,  the  prisoner  and  the  deceased  bad  been  pfliag  tsf 
together,  and  the  former,  in  aport,  threw  a  piece  of  turf  at  the  latter,  hitting  and  UULng  Ua. 
Hdd^  no  crime.  In  Btx  v.  TTotsfV,  6  C.  &  P.  838,  there  was  testimony  that  the  prisoosr,  ia 
the  coarse  of  rough  and  drunken  Joking,  pushed  a  boat  with  his  foot,  whereby  the  deceased  ftfl 
overboard  and  waa  drowned.  There  was  also  testimony  that  the  push  was  given  bysaotfaac 
person.  Pabk,  J.,  said,  ''if  the  case  had  rested  on  the  evidence  of  the  flrst  witness  it  vwld 
not  have  amounted  to  manslaughter,"  and  there  must  be  an  acqoittaL 

Xm V.  StaU,  1  CoL  68,  cited  in  the  prlndpal  case,  was  a  case  of  killing  by  oareleaa  driving,  ""t 
criminal  want  of  caution  and  circumspection."  Thia  is  distinguishable  from  the  prindpil  esM, 
because  the  driver  must  have  known  he  was  committing  a  cardeea  act  and  it  was  inevitably  osrs- 
less.  In  aUiU  v.  AniM,  8  Humph.  467,  it  waa  held  that  an  Indictment  for  aawilt  by  thnatealaf 
with  a  pistol  need  not  allege  that  the  pistol  was  loaded.  In  Aim  r.  Aote,  11  Husph.  in.sB 
indictment  of  a  nurse  for  morder  of  an  infant  by  administering  hindannai.  a  charge  that  If  (hs 
drug  was  administered  to  prodace  anneoesaary  sleep,  and  oontiaiy  to  apactation  it  jaudMsi 
death,  this  would  be  morder,  waa  held  erroneoas. 

The  remark  in  the  hitter  part  of  the  opinion  In  the  prinelpal  CMS^  thai  If  tiw  kOlkig  M 
occurred  In  an  attempt  merely  to  frighten,  it  woold  hava  bMB  miinlittghf;  te  nppertii  tf 
JlWf  T.  Awf if, 4TIowa, M7 ;  5.  a, 89 Am. Bipb dMb 
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MusB  y.  SwATn. 

ClLea,SBl.) 

k  ikop-keeper  sold  oat  hiB  stock,  and  bound  hlmaelf  In  a  penal^  of  $600  not 
to  engage  In  that  biuinefls  again  in  the  same  phice  for  ten  months,  nor  rent 
his  hoose  for  that  purpose,  during  that  time.  On  a  breach  of  this  agreement, 
Ml,  that  the  measure  of  damages  was  $600.* 

ACTION  on  a  bond.    The  opinion  states  the  case.    The  plaintiff 
had  judgment  below. 

LjR^A8.W.  Mawkinif  for  defendant 

JC  D.  CardwM  and  W.  &  Stephen^  for  plaintiC 

McFABLAin),  J.  Muse  sold  out  to  Swayne  his  stock  of  liquoHi 
eta,  in  the  town  of  MoKenzie,  and  agreed  not  to  engage  in  the  bnsi- 
ness  himself,  nor  rent  his  house  for  the  purpose,  for  ten  months.  He 
▼iDlated  this  agreement,  and  this  action  is  upon  his  bond,  and  the 
question  is,  whether  Swayne  is  entitled  to  recover  the  amount  speci- 
fied as  the  penalty  of  the  bond,  or  only  such  damages  as  he  actually 
sustained. 

The  bond  is  substantially  as  follows:  *'I,  George  W.  Muse,  for  the 
consideration  of  eight  hundred  dollars,  am  held  and  firmly  bound  to 
C.  R.  Swayne,  in  the  penal  sum  of  five  hundred  dollars,  to  be  void 
on  condition  the  said  Muse  shall  not  to  his  own  account  sell,  vend  or 
deal  in  whiskeys  or  such  articles  as  are  usually  kept  in  a  tippling- 
house,  in  the  town  of  McKensie,  for  a  space  of  ten  months.  Nor 
shall  said  Muse  rent  or  lease  his  grocery-house  in  the  town  of  MoKen- 
rie,  known  as  the  'Farmer's  Exchange,'  for  the  purposes  of  a  saloon, 
or  permit  the  same  to  be  so  used  for  a  like  term." 

Whether  the  sum  specified  in  such  case  shall  be  treated  as  liquid* 
ated  damages,  or  as  a  penalty  to  secure  actual  dami^s,  depends 
npon  the  intention  of  the  parties,  to  be  gathered  from  the  bond  and 

the  nature  of  the  transaction,  and  in  all  doubtful  cases  it  is  to  be 

■  1 

<  Sm  note,  80  Am.  Itop.  98. 
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regarded  as  a  penalty.  The  fact  that  the  6Qm  is  specified  in  the 
bond  as  "  liquidated  damages  or  as  a  penalty,"  is  to  be  considered, 
bat  is  not  conclusive  either  way. 

The  controlling  consideration  in  a  case  like  this,  seems  to  be,  that 
it  would  be  difficult,  if  not  impossible,  to  ascertain  the  damages 
actually  sustained  by  the  plaintiff,  by  reason  of  the  defendant's  vio- 
lation of  the  terms  of  the  obligation. 

What  damage  the  plaintiff*  suffered  by  the  defendant's  again 
entering  into  business  in  the  town  of  MoEenzie,  or  renting  his  house 
for  the  purpose,  within  ten  months,  would  be  a  question  in  the 
highest  degree  speculative  and  uncertain;  so  that  the  sum  specific*! 
in  the  bond  must  be  regarded  as  the  damages,  when  not  unconflcion- 
able  and  unreasonable  in  itself,  as  otherwise  no  measure  of  recovery 
could  be  fixed  upon. 

Such  seems  to  be  the  result  of  the  authorities,  English  and  Ameri 
can,  as  collected  by  Mr.  Field,  in  his  work  on  the  Law  of  Damages, 
sections  142  and  143.  Section  156,  an  English  case  cited  by  ibe 
author,  is  precisely  parallel.  Where  the  defendant  contracted  not 
to  practice  as  a  surgeon  or  apothecary  within  seven  miles  of  a  certain 
place  under  a  penalty  of  £500,  the  sum  was  held  to  be  liquidated 
damages,  for  the  reason  already  indicated. 

Another  consideration  is,  that  the  bond  specified  only  two  alterna- 
tives; that  is,  not  to  engage  in  the  business  or  rent  his  house  for  the 
purpose,  or  pay  the  t500.  There  is  no  stipulation  that  he  may,  io 
case  he  violate  the  agreement,  pay  the  damages  sustained,  in  dis- 
charge of  the  penalty  of  his  bond. 

We  are  not  aware  of  any  decision  of  this  court  that  has  been 
adverse  to  this  view. 

It  does  not  seem  unreasonable  or  unconscionable  to  allow  the  plsin- 
tiff  to  recover  the  full  sum  in  this  case.  According  to  the  proof,  he 
gave  the  defendant  tSOO  for  a  stock  of  liquors  worth  a  little  more 
than  h&lf  the  sum,  with  the  stipulations  referred  to,  which  were 
violated  in  both  particulars  very,  soon  afterwards. 

Judgment  qfirmetL 
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9LM.S07.) 

KtgatkMe  (nttrumewtt — &ridtnM  to  tcny  indormr^i  fioMAjIf. 

As  between  the  immediate  parties  to  a  note,  evidence  is  admissible  to  show  aa 
Agreement  at  the  time  of  execution  that  the  liability  of  an  apparent  indofser 
should  be  only  that  of  a  surety,  guarantor  or  co-maker.* 

ACTION  on  DOteB.    The  opinion  states  the  case.    The  defendftat 
had  judgment  below. 

Greer  db  Adams  and  McKUick  d:  Turley^  for  plaintiff 

.t[  Crafi^  Eaes^  A  EUeU  and  K  J.  d  J.  C.  Jtead^  for  defendantc 

CooPEB,  J.  The  mother  of  the  plaintiffs,  then  infants,  loaned 
1 12,000  of  their  funds  to  Partee  A  Ilarbert,  a  firm  composed  of 
(/.  C.  Partee  and  B.  F.  Harbert,  taking  therefor  two  notes  of  the 
firm,  dated  June  1st,  1870,  payable  twelve  months  after  date,  to  Jno. 
Harbert  and  H.  Partee,  indoi-sed  by  them  severally,  and  by  James 
H.  French. 

The  two  notes  were  alike,  except  that  the  name  of  H.  Partee  pre- 
ceded the  name  of  John  Harbert  in  the  body  and  on  the  back  of  one 
of  them.  The  money  was  paid  to  B.  F.  Harbert.  The  notes  were 
not  presented  for  payment  at  maturity,  nor  were  the  indorsers  noti- 
fied  of  their  dishonor.  The  firm  paid  interest  at  the  end  of  the  first 
year.  This  suit  was  brought  on  the  15th  April,  1872,  against  all 
parties  to  the  paper. 

Pending  the  suit  Partee  A  Harbert  received  a  discharge  in  bank- 
ruptcy, and  their  plea  to  that  effect  was  admitted  and  allowed.  The 
suit  abated  as  to  H.  Partee,  by  his  death. 

The  remaining  defendants,  John  Harbert  and  James  H.  French, 
demurred  to  the  plaintiff's  declaration,  and  the  demurrer  was  sus- 
tained as  to  all  the  counts  except  two.     Issue  was  joined  on  these 

•TommBtSdci^Ook^  AhM (9 La.  Ann.  661), S»  Am.  R«p.  Stt. 
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counts,  and  a  trial  had,  resulting  in  a  verdict  and  judgment  for  the 
defendants,  and  the  plaintiff  appealed  in  error. 

The  second  and  third  counts  of  the  declaration  sought  a  reoorery 
against  the  defendants  simply  as  indorsers,  without  averring  demand 
and  notice,  and  were  clearly  bad.  The  fifth  count  was  for  moner 
Icaited  and  advanced,  and  the  eighth  count  averred  an  extensiOQ  of 
the  time  of  payment  for  one  year  after  the  maturity  of  the  note, 
with  the  knowledge  and  consent  of  the  indorsers. 

The  trial  was  on  the  fifth  and  eighth  counts.  The  other  oonnu, 
after  making  profert  of  the  notes  showing  that  the  indorsemeou 
were  in  blank,  averred  that  the  indorsers  had  agreed  to  be  bound,  at 
the  inception  of  the  paper,  as  sureties,  guarantees  or  comakers. 

The  learned  circuit  judge  was  of  the  opinion  that  parol  evidence 
was  inadmissible  to  show  a  different  obligation  on  the  part  of  tte 
indorsers  at  the  execution  and  delivery  of  the  paper,  from  which  the 
law  would  imply  from  the  indorsements. 

The  point  for  consideration,  and  which  has  been  argued  witL 
marked  ability,  is  the  admissibility  of  parol  evidence  to  show  the 
real  contract  as  averred  in  the  declaration.  The  general  rule  that 
parol  evidence  is  not  admissible  to  contradict  or  vary  terms  of  a 
written  instrument,  applies  to  promissory  notes,  as  has  been  repeat- 
edly held  by  this  court.  Campbell  v.  Vpahaw,  7  Humph.  185;  JSbn- 
cock  V.  JSdtoardSy  7  id.  349;  Blackmare  v.  Wood^  8  Sneed,  470;  SEU» 
T.  HaniiUony  4  id.  512."^  The  rule  also,  perhaps,  applies  to  regular 
indorsements,  as  against  a  bona  fide  holder  for  value  before  matnritj.f 
And  some  courts  have  applied  it  even  between  the  immediate  parties. 
Lake  v.  Stetaoriy  1 3  Gray,  3 10,  note.  The  tendency  of  recent  deciiioDS 
seems  to  be  in  that  direction,  upon  the  ground  that  the  contract  is  as 
fully  expressed  by  the  simple  indorsement  as  if  written  out  in  full 
over  the  signature.  1  Dan.  Neg.  Instr.,  §  717.  The  rule  is  clearly 
otlierwide  when  the  indorsements *are  irregular,  as,  for  example,  when 
the  indorser  puts  his  name  on  the  paper  before  the  payee,  or  for  the 
benefit  of  the  payee.  Id.,  §  710;  Rioers  v.  Thoma^  I  Lea,  640.  And 
many  courts  allow  parol  evidence  in  all  cases  of  blank  indorsements, 
because  the  right  to  demand  and  notice  arises  by  implication  of  lav, 
and  may  be  waived  directly  or  indirectly  by  conduct  and  circam- 
stances.  Dick  v.  Martin^  7  Humph.  263 ;  Itoes  v.  JESpy,  66  PeoiL 
St.  487;  &  C.J  6  Am.  Rep.  394;  Davis  v.  Morga»i^  64  N.  C.  881: 

•  To  tame  eiTeet,  Bodm$  t.  WUnm.  ifn  Mo.  ItS),  »  Am.  R«p.  4n.    Rv. 
tToemnf  eflVct.i/U/T.AIU4M»,anli«IBB.    Bar. 
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Jchnmm  v.  MarHmuB^  4  Halft.  144;  Cartrigue  t.  BatHgieg  Moar^ 
P.  C.  C.  94. 

The  aathoriUes  are  generally  agreed  that  the  statate  of  frauds  has 
DO  application  to  oontraots  urithin  the  law  merchant,  or  that  an 
indorsement  in  blank  is  raffloient  to  satisfy  the  statute,  the  signature 
applying  to  the  contract  already  written  in  the  instrament  indorsed^ 
or  to  the  words  above  the  signature  which  are  afterward  written  by 
vxpress  or  Implied  authority.     2  Dan.  Neg.  Inst,  §  1765. 

This  court  has  uniformly  held  that  parol  evidence  is  admissible 
between  the  immediate  parties,  to  show  the  real  contract  of  the 
indorser,  even  in  the  case  of  regular  indorsements.  Thus  parol 
evidence  has  been  declared  admissible  to  show  a  waiver  of  demand 
and  notice.  JStmbroe  v.  Zamby  3  Humph.  17;  Dick  v.  3fartiny  7  id. 
263.  So,  to  prove  that  the  indorser  guaranteed  the  payment  of  the 
note.  JETall  v.  HodgerSy  id.  536.  And  to  show  an  absolute  under* 
taking  on  the  part  of  the  indorser,  provided  the  proof  was  clear  anci 
satisfactory.  NeweU  v.  Williams^  5  Sneed,  209.  **  There  is  no  ques- 
tion,'* says  Judge  McEinnst,  '*  but  that  an  indorser  in  blank  may^ 
by  his  agreement,  enlarge  or  vary  the  liability  created  by  law.  Aa 
ji  the  case  of  an  indorsement  in  full,  it  may  be  general  or  restrictive, 
qualified,  conditional  or  absolute.  Nor  is  there  any  doubt  as  to  the 
iight  of  the  holder  to  fill  up  the  blank  indorsement  in  conformity  to 
the  agreement  of  the  parties ;  and  such  agreement  is  to  be  inter- 
preted so  as  to  carry  into  effect  their  true  intention ;  neither  is  there 
any  doubt  that  if  the  indorsement  remain  in  blank,  or  only  partially 
filled  up  the  holder  may  on  the  trial,  show  by  parol  eyidence  the 
nature  and  extent  of  the  undertaking  of  the  indorser."  Broohoay 
T.  Comparreey  11  Humph.  360. 

The  court  below  erred  in  sustaining  the  demurrer  to  any  ezoept 
the  second  and  third  counts  of  the  declaration. 

The  judgment  must  be  reversed,  the  demurrer  overruled  in  accord- 
aaee  with  this  opinion,  and  the  case  remanded  for  further  proceedingsw 
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Andbrson  v.  IIaxiaovik 

(ILeil«t81.> 

WtB^^prMUorif  words — annuitif  ^  death  of  ItfftOm. 

A.  testator  provided  for  his  wife  and  made  her  residuary  legatee,  adding,  thrt 
was  his  "will  and  desire"  that  she  should  imy  his  DC|4iew  $200  anniuBy, 
commencing  at  a  specified  date,  until  he  came  of  age,  "for  the  ptupoaeuf 
educating  him."  The  nephew  died  over  two  years  from  thai  date,  but  befon 
his  majority.  ITM,  tliat  the  legacy  was  a  i)crsonal  charge  on  the  wife,  but 
ceased  with  the  death  of  the  legatee. 

X.  J?.  McFarland  and  J,  W,  Clapp^  for  coinplainant. 

L.  W.  linlay,  W.  M.  Randolph  and  7!  B.  Micau,  for  defendaotc 

CooPSB,  J.  By  his  will  John  Randolph  made  hia  wife  Staun  hii 
restdoary  legatee,  and  also  directed  certain  funds  to  be  iovested  in  a 
plantation  for  her  sole  use  for  life,  and  at  her  death  to  be  aold,  on* 
half  the  prooeeds  to  go  to  the  heirs  of  his  sister,  Sarah  Lyell,  anA 
the  other  half  to  be  at  the  disposal  of  his  wife.  **  It  is  further  my 
will  and  desire,''  he  says,  '*  that  my  beloved  wife,  Statiim,  ahall  pay 
two  hundred  dollars,  commencing  1st  of  Jaanary,  1661,  to  mj 
nephew,  John  Lyell,  for  the  purpose  of  educating  him,  said  snm  of 
two  hundred  dollars  to  be  paid  annually  until  said  John  Lydl  ii 
of  age." 

The  testator's  wife  Statira  and  J.  C.  P.  Hammond  were  appointed 
executors  of  the  will,  and  qualified  as  such  in  November,  IdSO,  vrben 
the  will  was  proved.  John  Lyell  lived  with  his  parents  in  Texas, 
lie  would  have  come  of  age  in  1866,  but  died  on  the  22d  of  Apiil, 
1 863.  No  part  of  the  money  bequeathed  for  the  pnrpona  «f  idMBting 
him  was  ever  paid  to  him,  or  used  for  that  purpose. 

Tie  widow  of  the  testator  afterwards  intermarried  with  James  6. 
Moore.  On  the  15th  of  December,  1871,  the  present  bill  was  filed 
by  J.  A.  Anderson,  as  administrator  of  John  Lyell,  against  Moore  and 
wife,  J.  C.  P.  Hammond,  and  the  sureties  on  the  ezeonton*  bond,  to 
recover  against  each  of  them  " individually**  tha  amount  of  vhe  ttOO 
annuity,  with  interest. 

Pending  the  suit  Statira  Moore  'lied,  and  her  husband  qualified  u 
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her  personal  representative,  and  there  was  a  revivor  against  him 
as  sach. 

The  chancellor,  on  final  hearing,  gave  a  decree  in  favor  of  the  comr 
plainant  against  Moore,  as  executor  of  the  wife,  for  the  full  amount 
claimed,  namely,  t200  a  year  from  1861  to  1866,  with  interest,  and 
dismissed  the  bill  as  to  the  other  parties.     Moore  alone  appealed. 

It  is  argued  against  the  complainant's  entire  right  of  recovery,  that 
the  words  of  the  will  in  favor  of  his  intestate  are  not  sufficient  to 
fix  a  charge  upon  the  legatee,  being  expressive,  merely,  of  a  wish  or 
request  which  she  may  disregard. 

It  is  the  intention  of  the  testator  which  is  to  be  sought  after,  and 
the  real  question  in  all  cases  of  precatory  words  in  a  will  is,  whether 
the  wish,  or  desire,  or  recommendation,  expressed  by  the  testator,  is 
meant  to  govern  the  conduct  of  the  party  to  whom  it  is  addresssd^ 
or  whether  it  is  merely  an  indication  of  that  which  he  thinks  would 
be  a  reasonable  exercise  of  the  discretion  of  the  party,  leaving  it» 
however,  to  the  party  to  exercise  his  own  discretion.  Williams  y* 
WiUiama^  I  Sim.  (N.  S.)  358;  Bernard  v.  MumshuU,  Johns.  (Eng.  Ob.) 
276  ;   Vixn  JDuyre  v.  Van  Duyrty  1  McCarter,  897. 

We  have  two  cases  of  our  own,  which  illustrate  the  rule  in  both 
aspocts.  Ande/TBon  v.  McCvUough^  3  Head,  614;  Thompson  t. 
MeKissick^  3  Humph.  631. 

The  words  of  the  testator  in  this  instance  admit  of  no  doubt.  ^  It 
is  my  will  and  desire  ^  that  my  wife  ^'  shall  pay.''  It  would  have 
been  difficult  for  him  to  have  used  language  more  expressive  of  posi- 
tive intent  on  his  part  **  to  govern  the  conduct  of  the  party  to  whom 
it  is  addressed."  And  it  is  by  precisely  the  same  words,  '^  it  is  my 
will  and  desire,"  that  he  gives  to  the  widow  herself  all  the  rights  she 
acquires  by  the  will. 

A  mere  charge  on  land,  payable  at  a  future  day,  will  not,  it  seems, 
ordinarily  vest  until  the  time  of  payment,  and  if  the  legatee  die 
beforehand,  the  estate  will  go  to  the  devisee  freed  from  the  charge. 
PavdeU  V.  PatoleU^  1  Vem.  321  ;  Fhipps  v.  Zord  Mtdgrave  8  Vee. 
613. 

But  where  the  legacy  is  made  a  personal  charge  on  the  devisee, 
and  so  given  as  to  vest  upon  the  death  of  the  testator,  the  payment 
being  deferred,  the  death  of  the  legatee  before  the  time  of  payment 
will  not  affect  the  right  of  his  personal  representative  to  recover  the 
l^acy.  Hodgson  v.  JRawson^  1  Ves.,  Sr.  44;  Jsal  v.TUehener^  1  Bra 
C.  C.  120;  Manning  v.  Herbert^  Amb.  676. 
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So  if  a  direct  bequest  of  a  given  sam  be  made  to  »  legatee  for  a 
particalar  object  or  purpose  defined  by  the  will,  the  object  or  par- 
^<Me  being  exclusively  for  the  benefit  of  the  legatee,  and  the  appli- 
cation of  the  money  not  expressly  controlled  by  the  trill,  equity  will 
«ot  undertake  to  compel  the  application,  and  the  death  of  the  legatee 
will  not  affect  the  right  of  recovery. 

Thus  where  money  so  given  is  directed  to  be  invested  in  an  anna- 
tty,  it  will  go  upon  the  death  of  the  annuitant  immediately  after  the 
testator,  to  the  administrator.     Y<Ues  v.  Conipton^  2  P.  Wma.  308. 

So  where  estates  were  given  in  trust  to  pay  certain  sums  of  money 
mnnually  to  three  children  during  the  life  of  their  father,  and  one 
die,  his  administrator  will  be  entitled  to  take  his  share.  Lewes  v. 
Xetoeff,  16  Sim.  266.  So,  where  money  is  given  to  an  infant  to  bind 
him  as  an  apprentice,  and  he  die  before  attaining  the  proper  age  for 
being  bound  out.  Barlow  v.  Qranty  1  Vem.  255.  And  a  forUori, 
tf  the  infant  live,  but  for  any  reason  the  money  be  not  applied  to  the 
specific  purpose.  Barton  v.  Cooke^  5  Ves.  461 ;  Oough  v.  JBuft,  16 
Sim.  45.  Our  own  cases  are  directly  in  point.  JLaura  Jane  v. 
Sagen^  10  Humph.  332 ;  Lynch  v.  BurUy  1  Heisk.  600. 

The  rule  in  this  class  of  cases  is,  where  the  bequest  is  manifestly 
intended  for  the  general  benefit  of  the  legatee,  and  the  time  of  pay- 
ment is  postponed  for  the  convenience  of  the  estate,  the  person  or 
the  property  charged,  or  even  for  the  supposed  benefit  of  the  legatee, 
the  legacy  vests  at  the  death  of  the  testator,  and  the  death  of  the 
legatee  before  payment  will  not  divest  it.  Sidney  v.  Vaughan^  % 
6ro.  P.  C.  254  ;  Fonereau  v.  Fonereau^  3  Atk.  645 ;  Lane  v.  Goudffe^ 
^  Ves.  225 ;  Noel  v.  Jbnea^  16  Sim.  309. 

The  rule  has  been  applied  where  a  father  devised  a  farm  and  stock 
to  one  8on,  upon  condition  that  he  annually,  for  seven  years,  par  a 
certain  sum  to  another  son,  and  the  latter  died  within  the  seven  yeans. 
Botoker  v.  Bowker^  9  Cush.  519.  The  reason  being  that  the  testator 
clearly  intended  the  gross  sum  of  the  installments  ad  the  legacy  of 
the  second  sod,  and  extended  the  payment  for  the  benefit  of  the 
first  son. 

I  do  not  find,  nor  have  the  learned  counsel  produced  any  authori- 
ties to  show  that  the  rule  has  been  extended  to  direct  annuities,  or 
cases  where  the  only  bequest  is  in  the  payments  directed  to  be  mad^, 
And  the  payments  have  been  fixed  ac  intervals  in  the  future,  viib 
reference  to  pa^.icular  circumstances  in  relation  to  the  legatee  vhidi 
might  render  it  doubtful  whether  the  legacy  would  ever  be  wanted, 
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or  wanted  beyond  a  part  of  the  payments.  BhrdaaU  v.  Hewlett^  1 
Pai.  32. 

There  is  a  large  olass  of  suoh  oases  where  it  has  been  held  or  taken 
for  granted  that  the  payments  end  with  the  death  of  the  legatee. 

An  annuity,  or  annual  charge,  may  be  for  any  period  designated 
by  the  grantor,  and  oharged  on  realty  or  personalty,  oorpus  or  income. 
Morgan  v.  Bop^  1  CoL  541,  647. 

The  devisee  of  property  charged  is  usually  personally  liable  for 
the  payment  of  the  charge.  JBitt  v.  Sharp^  Thomp.  Gas.  188 ;  Qlen 
V.  Fisher^  6  Johns.  Gh.  33;  10  Am.  Dec.  810 ;  Larkin  v.  Mann^  53 
Barb.  207;  CoU  v.  CoU^  53  Barb.  607.  And  may  be  made  so 
directly  without  charging  the  property.  Armstrong  v.  Armstrtrng^  4 
Haxt.  357. 

If  the  annuity  or  annual  charge  be  for  the  maintenance  of  a  par- 
ticular person,  without  more,  the  conclusion  would  seem  irresistible 
that  the  burden  would  cease  with  the  life  of  the  person  to  be  main- 
tained.  And  the  additional  limitation  that  the  charge  shall  terminate 
OD  the  coming  of  age  or  marriage  of  the  beneficiary,  cannot  change 
the  nature  of  the  legacy.  The  remedy  in  such  case,  in  the  event  of 
a  breach,  would  be  the  actual  damage.  Armsirong  v.  Armtitrong^  4 
Uazt.  357. 

So,  if  the  maintenance  be  coupled  with  conditions  touching  the 
mode  of  performance,  the  party  charged  may  insist  upon  compliance. 
Thus,  where  the  testator  gave  the  residue  of  his  estate  to  the  son 
and  directed  that  his  daughter  should  reside  with  and  be  maintained 
by  him  so  long  as  she  remained  unmarried,  it  was  held  that  so  long 
as  the  son  was  willing  the  daughter  should  reside  in  his  house,  she 
was  not  entitled  to  any  maintenance  unless  she  did  reside  with  him. 
Wilson  V.  Bdl^  L.  R.,  4  Gh.  App.  581.  Of  course,  if,  for  any  reason, 
such  residence  was  improper,  a  court  of  chancery  would  fix  a  pecu- 
niary charge  in  lien  thereof.  JSiU  v.  Sharp^  Thomp.  Gas.  188.  Or 
impound  a  sufficiency  of  the  estate  to  raise  the  annual  charge.  Mor- 
gan V.  Pope,  7  Gol.  541.  The  death  of  the  beneficiary  in  all  such 
cases  would,  it  cannot  be  doubted,  at  once  terminate  the  charge. 

We  see  no  reason  why  the  same  rule  should  not  apply  to  an  annual 
charge  for  educating  a  person,  which  is  in  the  nature  of  maintenance, 
where  such  person  dies  before  the  expiration  of  the  time  when  the 
annual  charge  is  to  cease. 

The  question  is,  of  course,  one  of  intent  in  this  class  of  cases  To 
continue  the  charge  for  the  benefit  of  the  estate  of  the  legatee,  after 
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the  legatee  has  by  death  ceased  to  need  it,  would  be  not  to  carry 
ont  an  intent  bnt  to  make  one.  No  rule  of  law  requirua  moh  a  eon- 
stmction,  nor  has  a  single  case  been  addoeed,  or  found,  which  so 
adjndges. 

The  charge  in  this  case  is  clearly  apon  the  widow,  not  as  ezecih 
trix,  and  she  being  in  any  event  primarily  liable,  her  appeal  would 
not  bring  up  the  case  as  to  the  coexecutor. 

The  liability  of  the  subsequent  husband  of  the  devisee  terminated 
with  her  death,  a  relic,  perhaps,  of  the  lore  of  the  past,  but  the  law 
of  the  State  until  modified  by  the  act  of  1877,  chapter  70.  «Rme9T. 
Walkt^,  6  Sneed,  136;  Allen  v.  MeCuUough^  2  Heisk.  183.  And  the 
bill  does  not  seek  to  reach  the  property  devised  as  bring  subject  to 
the  charge. 

The  decree  will  be  modified  by  reducing  the  amount  ot  the 
recovery  in  accordance  with  the  opinion,  and  aifirmed. 

The  bill,  although  somewhat  equivocal  in  its  form,  does  expressly 
ask  for  a  decree  against  all  the  defendants  "  individually,"  and  the 
decree  is  therefore  within  the  pleadings. 

The  devisee  could  have  made  payment  of  the  install  men ta  of  186! 
and  1862,  and  having  never  offered  to  pay  anything,  ahonld  be 
charged  with  interest. 

The  complainant  will  pay  the  costs  of  the  court,  and  th«  ooils  d 
the  court  below  will  be  paid  as  directed  by  the  chanoellor. 


MumoBD  V.  HxMPBis  AKD  CHABLXffTOK  RaHiBoad  CoMPijnr* 

(SLM.8B8.) 

BwM^l^^foT  faiOtful  pefformanoe — eha/nge  in  priikeipei%  dm^. 

B.  was  appointed  ticket  agent  of  defendant  at  Memphis^  and  gave  a  bond  wM 
sureties  for  faithful  performance  of  his  duty.  There  were  two  tidbel  oOee^ 
but  the  bond  did  not  specify  to  which  he  was  appointed.  Subsequently  the 
offlcee  were  consolidated  and  the  duties  of  both  were  imposed  on  him,  and 
his  salary  was  increased,  without  the  knowledge  of  his  sureties^  BM  (li 
that  parol  evidence  was  admissible  to  show  to  which  offloe  he  was  origtaHltf 
appointed,  and  (2)  that  his  sureties  were  discharged.* 


SUIT  on  a  bond.    The  opinion  states  the  faots.    The  plaintiff  bad 
judgment  below. 


•  1^  HUM  «fltet,  JToV- A>^  ▼•  <M«favvM  01  VlDQ■^  4«),  at  Am.  B«|».  S7^ 
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Hrnnf  ord  ▼.  Memphis  «nd  CharlettOD  Bailroad  Company. 
JStetff  €ft  ElkU,  T.  B.  TurUy  and  K  W.  Muntford^  for  defendaott. 

Humes  db  Poston^  for  plaintiff. 

Frssman,  J.  The  suit  is  on  a  bond  dated  January  12, 1866,  given 
by  Adolph  Bernard,  as  ticket  agent  of  the  road,  with  defendants  and 
others  as  sureties.  The  suit  is  only  here  against  the  two  sureties, 
Mumford  and  Chidester,  Bernard  having  absconded.  Judgment  was 
rendered  against  them  in  the  court  below  by  the  presiding  judge,  a 
jury  having  been  waived  by  the  parties,  and  appealed  in  error  to 
this  court. 

The  bond  is  in  the  sum  of  t8,000«  for  the  payment  of  which  the 
parties  bind  themselves  in  the  usual  form.  The  condition  of  the 
bond  is: 

"  Whereas,  the  said  A.  Bernard  has  been  appointed  ticket  agent  at 
Memphis,  on  the  western  division  of  the  Memphis  and  Charleston 
railroad,  now,  therefore,  if  the  said  A.  Bernard,  during  his  term  of 
office,  shall  faithfully  perform  all  the  duties  of  said  office,  and  in  all 
respects  so  conduct  the  same  without  detriment  or  loss,  by  his  act  or 
default,  to  the  said  Memphis  and  Charleston  Railroad  Company, 
then  this  obligation  to  be  null  and  void  ;  otherwise  it  shall  continue 
ill  full  force  and  virtue."    [Signed  by  the  parties.] 

The  breach  of  the  bond  assigned  is  in  failing  to  account  topluntiff 
for  large  sums  of  money  received  by  him  from  the  sale  of  passenger  > 
tickets  during  the  months  from  January  to  September  inclusive, 
of  the  year  1866  —  in  all,  the  sum  of  €6,968.67,  as  shown  by  an  item- 
ized account  taken  from  the  books  of  the  company,  made  profert  of 
in  the  declaration  —  which  sum,  with  interest  on  the  same  from  19th 
of  October,  1866,  is  claimed  and  sued  for.  The  suit  was  commenced 
21st  day  of  January,  1867. 

There  was  no  motion  for  new  trial,  but  a  bill  of  exceptions  was 
taken  embodying  the  testimony  heard  by  his  honor,  with  his  rulings 
on  the  matters  of  law  presented  for  decision  on  which  he  based  his 
judgment. 

It  appears  from  the  record,  that  at  the  time  of  the  appointment  of 
Bernard,  there  existed  two  ticket  offices  in  the  city  of  Memphis,  one 
at  No.  18  Court  street,  in  the  business  part  of  the  city,  the  other  at 
the  depot  of  the  company.  The  first  office  was  filled  and  had  been 
by  r.  Patterson  &  Bro.,  they  being  under  a  bond  of  $10,000  for  the 
faithful  performance  of  their  dutiea.  At  this  office  it  seems  the 
Vol.  XXXI  — 78 
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larger  Bales  were  made,  and  reoeipU  considerably  more  than  at  the 
depot  office.  Snch  was  the  state  of  things  when  the  bond  sued  on 
was  given.  On  the  Ist  of  Jane,  1866,  Patterson  A  Bra  were  lis- 
charged,  and  Bernard  assigned  to  dnty  in  that  offioe  daring  the 
larger  part  of  the  day,  bat  reqaired  to  dose  that  offioe  and  be  at  the 
depot  office  so  as  to  open  the  ticket  office  and  commence  selling 
tickets  half  an  hoar  before  the  starting  of  the  passenger  tnis,  ss 
required  by  law. 

These  offices  had  existed  separately,  as  stated,  from  the  time  the 
railroad  had  been  completed,  perhaps  eighteen  years  ap  to  dale  of 
discontinuance,  Jane  I,  1866,  the  one  agent  having  no  right,  or  st 
any  rate  never  having  been  accustomed,  to  sell  tickets  at  the  office  of 
the  other.  One  office  was  known  as  Memphis  depot  office,  the  other 
as  Memphis  city  office.  Bemard^s  salary,  which  had  been  seventy- 
Ave  dollars  per  month  before  the  new  arrangement,  was  increased  to 
tlOO  or  tl26  per  month.    Patterson  A  Bro.'s  had  probably  been  tlOOi 

Proof  was  introduced  tending  to  show  that  the  sureties  had  not  been 
notified  of  the  consolidation  of  the  two  offices,  and  probably  knew 
nothing  of  it  until  after  the  defalcation  in  September. 

No  motion  having  been  made  in  the  coart  below  for  a  new  trial, 
if  there  had  been  a  jury,  there  could  be  no  error  assigned  npon  the 
finding  of  the  facts,  and  we  take  it  the  same  rule  must  be  held  to 
apply  where  a  jury  is  waived,  and  the  judge  acts  both  as  judge  and 
jury.  The  rule  laid  down  in  the  case  of  WelU  v.  MoseUy^  4  CoL  405, 
that  "  if  the  court,  can  see  from  the  record  that  the  court  below  bs« 
committed  material  error  affecting  the  merits  of  the  cause,  this  court 
will  reverse,  whether  a  new  trial  was  asked  or  not,  but  if  the  error 
in  such  case  is  to  the  action  of  the  jury  on  the  facts,  this  court  wiU 
not  reverse,  unless  the  court  below  had  been  asked  to  correct  the 
error  and  refused  to  do  so,"  we  think  is  a  sound  one,  and  com- 
ports with  analogous  holding  on  such  questions,  such  as  that  the 
court  must  be  requested  to  give  additional  instructions  when  desired, 
or  this  court  will  not  reverse  for  failure  to  charge  on  such  quesuona 

This  brings  us  to  the  leading  question  in  the  case,  the  one  od 
which  it  mainly  turns,  that  is,  whether  the  consolidating  of  the  two 
offices,  by  dispensing  with  the  agency  at  13  Court  street,  and  assign- 
ing Bernard  to  the  duties  of  both  offices,  is  such  a  change  of  the 
duties  and  addition  to  the  responsibilities  of  the  sureties  as  was  not 
fairly  contemplated  by  and  embraced  in  the  terms  of  the  contract  of 
the  parties,  construed  in  the  light  of  existent  facts  and  the  knowa 


APRIL  TERM,  1879.  619 

Mumfoxd  T.  Mempbifl  and  Charleston  Railroad  Ck»mpaiij. 

objecctf  of  the  appointment,  and  the  establiahed  coarse  of  basinesa 
appertaining  to  the  office  to  which  Bernard  was  appointed,  and  for 
the  faithfnl  performance  of  the  dnties  for  which  defendants  became 
hound  as  snreties.  This  we  think  the  fair  scope  of  the  qnestion  pre- 
sented for  onr  decision  on  this  aspect  of  the  case. 

While  it  is  trae,  aasaid  by  this  court  in  CJiaffin  v.  OaOeU^  2  Sneed, 
28C,  '  parol  evidence  cannot  be  admitted,  to  vary  or  alter  or  explain 
the  intentions  of  the  parties  as  expressed  in  a  written  instrument,** 
yet  it  is  no  less  true,  that  application  must  be  given  to  the  contract 
by  the  surrounding  circumstances,  as  we  have  said  in  several  cases, 
in  order  to  this,  that  we  may  clearly  arrive  at  the  intention  of  the 
parties,  that  to  which  their  minds  mutually  assented,  on  which  there 
was  an  agreement  in  the  strict  sense  of  the  term,  the  couit  should 
place  itself  as  near  as  it  can  from  the  facts,  in  the  position  of  the 
parties,  so  as  to  see  what  they  saw  and  contemplated  as  their  under- 
taking. This  must  be  arrived  at  mainly  from  the  terms  of  the  instru- 
ment, it  in  true,  so  far  as  the  obligation  is  concerned,  but  what  that 
obligation  applied  to,  and  what  duties  were  to  be  secured  in  their 
performance  in  a  case  like  the  present,  can  fairly  be  ascertained  alone 
from  the  surrounding  circumstances. 

It  is  the  case  of  a  latent  ambiguity.  On  the  face  of  the  bond  the 
contract  is  for  the  performance  of  the  duties  of  ticket  agent  at  Mem- 
phis. There  are  two  offices  at  that  point.  To  which  was  Bernard 
appointed  is  material,  yet  the  writing  does  not  show.  The  one  not 
vacant  is  shown  to  have  been  filled  at  the  time  with  an  officer  or 
agent  under  bond  for  the  performance  of  its  duties.  The  other  was 
vacant,  and  an  open  position  to  be  sought  by  parties  desiring  the 
situation. 

Bernard  no  doubt  sought  this  office  through  the  usual  means,  the 
influence  of  his  friends.  The  probabilities  are  that  these  sureties, 
as  such  friends,  aided  in  pressing  his  claims  for  this  vacant  place  — 
certainly  knew  to  which  office  he  was  appointed.  Such  is  the  known 
coarse  of  business  in  such  matters,  and  that  the  fact  was  so,  is  not, 
to  say  the  least  of  it,  a  strained  inference  from  what  we  have  stated. 

This  being  so,  to  say  that  we  shall  shut  out  the  light  of  the  facts, 
when  we  come  to  ascertain  the  application  of  the  terms  of  this  con- 
tract, or  to  say  that  the  parties  under  such  circumstances  did  not 
contract  with  reference  to  them,  would  be  to  exclude  the  most  essential 
knowledge  to  be  had  as  to  what  the  undertaking  referred  to,  and  to 
asaame  that  the  parties  contracted  either  blindly  and  generally,  oi 
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for  what  in  fact  these  circametBtanoes  definitely  show  they  did  not 
agree  to,  nor  were  even  expected  to  assent  to,  that  is,  an  agency  in 
the  occupied  office  at  Coort  street. 

Such  a  rule  would  not  only  not  be  to  put  ourselves  in  their  places, 
to  see  what  they  saw,  aHcertain  what  they  agreed  to,  but  would  be 
to  take  a  different  standpoint,  see  contrary  to  what  they  saw,  and 
ho)d  they  agreed  to  what  they  certainly  did  not  agree,  that  is,  on  the 
part  of  the  makers  of  the  bond,  and  what  is  equally  oenain  the 
other  parties  did  not  believe  or  require  they  should  agree  to,  because, 
as  far  as  seen,  the  other  place  was  filled  by  a  competent  agent,  and 
his  displacement  was  not  contemplated  at  the  time,  nor  probably 
tljought  of  for  months  after  the  contract  of  the  sureties  was  made. 
A  man  who  becomes  answerable  for  another  is  entitled  to  suppose 
that  the  transaction  is  in  the  usual  course  of  business,  and  will  not 
subject  him  to  extraordinary  risks  that  could  not  have  been  antici- 
pated.    2  Am.  Lead.  Gas.  479. 

Entire  good  faith  is  due  to  the  surety,  and  if  any  fact  material  to 
his  interest,  increasing  his  responsibility,  be  concealed  from  him,  it 
will  operate  to  release  the  surety.  We  take  it  that  this  principle  is 
unquestioned.  If  at  the  time  of  taking  this  bond,  the  company  had 
determined  to  discontinue  this  office  and  impose  its  additional  ba^ 
dens,  as  well  as  largely  increased  receipts  upon  Bernard,  it  can 
scarcely  be  doubted  that  it  would  have  been  its  duty  to  have 
informed  the  sureties  of  such  a  purpose.  It  would  have  been  a  lact 
]»eculiarly  within  its  own  knowledge,  one  which  the  surety  could  not, 
in  the  exercise  of  ordinary  prudence,  have  known.  Its  concealment, 
under  such  circumstances,  would  have  been  a  fraud  upon  the  sore- 
ti^B.  If  this  be  so,  the  doing  so  afterward  without  notice  or  tbs 
assent  of  the  sureties,  must  amount  to  the  same  thing. 

The  fact  that  no  such  concealment  is  shown  or  such  purpose  existed, 
demonstrates,  however,  that  no  such  contract  was  contemplated  by 
either  party,  therefore  was  not  the  contract  entered  into  by  the  sure* 
ties,  unless  we  say  they  did  what  they  did  not  know,  and  the  other 
received  what  it  did  not  purpose,  that  is,  a  guaranty  for  the  pe^ 
formance  of  duties  not  then  purposed  to  be  imposed  on  the  agent 
then  appointed.  This  reasoning  would  seem  to  be  coaoiiifliT6L  What 
should  be  the  result  of  this  ? 

Many  authorities  we  think  may  be  cited  in  support  of  this  view 
some  of  which  even  go  beyond  what  we  feel  inclined  to  h<Mat 
present.    In  some  of  the  English  oases  it  is  even  held  that  in  tht 
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ease  of  an  agent  for  the  sale  of  coal,  where  it  was  stated  in  the  bond 
tliat  he  was  to  have  £100  per  annum  as  a  salary,  which  was  after- 
ward changed  to  a  commission  on  the  amount  of  the  sales,  it  was 
held  that  this  change  in  the  mode  of  remuneration  relieved  the 
surety  from  responsibility,  on  the  ground  that  it  was  a  material 
change  in  the  contract  of  the  parties,  and  the  sureties  had  the  right 
to  stand  precisely  on  the  facts  recited  in  their  contract.  Northern  £L 
Co.  V.  Whinray^  26  Eng.  L.  and  Eq.  R.  488.  As  we  have  said,  we 
thiuk  this  case  catries  the  doctrine  too  far. 

The  case  of  Bonar  v.  McDonald^  \  Eng.  L.  and  Eq.  1,  better 
ilUistrates  the  true  principle.  In  that  case  it  was  held,  where  a  bank 
without  the  knowledge  of  the  sureties,  increased  the  salary  of  the 
agent,  he  undertaking  to  bear  one-fourth  part  of  all  losses  which  he 
incurred  by  his  discounts,  the  sureties  on  his  bond  were  held  dis- 
charged. Here  the  change  of  salary  was  also  accompanied  by  an 
additional  stipulation  increasing  the  burden  of  the  agent.  In  this 
case,  though  it  did  not  appear  that  the  loss  had  occurred  from  the 
discounting  business,  but  consisted  of  a  balance  due  from  a  customer 
of  the  bank,  who  had  been  permitted  by  the  agent  to  overdraw  his 
account  to  an  unusual  and  unreasonable  extent,  without  security,  yet 
the  lord  chancellor,  delivering  the  judgment  of  the  House  of  Lords, 
said:  '*But  if  the  arrangement  as  to  the  discounts  altered  the  sub- 
sisting contract  between  the  bank  and  its  agent,  so  as  to  increase  the 
liability  of  the  latter,  his  sureties  may  be  discharged  for  all  purposes.** 
Such  is  the  law  of  England  and  Scotland,  and  so  numerous  cases 
hold.     See  oases  cited  in  note  of  American  editor,  to  p.  8,  I^  and  Eq.  li. 

The  true  principle  is  very  well  stated  by  Mr.  Fell  in  his  work  on 
Guaranty  and  Suretyship,  page  248:  ''So  in  case  of  a  continuing  or 
subsisting  guaranty,  any  material  change  in  the  manner  of  dealing 
between  the  principal  and  the  creditor  will  discharge  the  guarantor 
or  surety." 

And  so  we  think  in  a  case  like  the  present,  an)  material  chnrigo  in 
the  character  of  the  business  increasing  the  responsibility  of  tliC 
agent  above  that  which  was  fairly  contemplated  by  the  sureties, 
must  on  sound  principle  release  them  from  obligation  of  the  contract 
entered  into  to  indemnify  only  against  the  legitimate  risks  »nd 
responsibility  of  the  position  to  which  the  agent  was  appointed,  and 
not  the  added  responsibility  of  the  sales  of  another  oflice,  then  filled 
by  another  agent. 

In  fiust,  the  change  was  almost  precisely  that  of  imposing  upon 
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the  securities  the  additional  responsibility  oovered  by  the  bond  ol 
Patterson  A  Bro.  at  the  time  of  their  contract.  Sorely  this  eannoi 
be  allowed  without  consaltation  or  assent. 

The  two  offices,  as  we  have  seen,  were  distinct  and  separate,  and 
had  been  probably  for  eighteen  years,  the  one  known  as  the  depot 
office,  the  other  as  the  city  office.  The  undertaking  for  the  one  can 
not  be  held  to  extend  to  the  other  without  doing  violence  to  the 
truth  of  the  case,  and  making  a  contract,  not  construing  and  cany- 
ing  one  out  as  understood  by  the  parties  at  the  time. 

The  argument  of  Pabkbb,  Ch.  J.,  in  the  case  of  the  £otUm  Mu 
Manufactory  v.  Memnger,  2  Pick.  232,  may  well  dose  this  view  ot 
the  question  on  the  affirmative  phase  of  it.  He  says:  **It  must  be 
presumed  that  the  sureties  had  regard  to  the  known  conrae  of  traos- 
acting  business  when  they  consented  to  become  responaible,  and  if  it 
should  be  materially  changed  so  as  to  increase  the  risk  without  their 
consent,  they  would  in  equity  be  exonerated  from  their  liability,  and 
if  the  principles  of  equity  in  relation  to  sureties  was  adopted  and 
enforced  at  law,  the  bond  would  be  avoided.**  This  is  conformabls 
to  the  principles  of  justice  and  to  the  essential  nature  of  contrso(f, 
for  if  an  obligation  is  valid  because  it  is  evidence  of  the  consent  of 
a  party  to  be  bound,  it  surely  cannot  be  converted  into  a  different 
engagement  which  never  had  his  consent,  and  we  find  cases  decided 
both  at  law  and  equity  have  enforced  this  principle  of  natural  justice. 

That  like  defenses  may  be  made  in  law  as  in  equity  in  a  somewhsl 
analogous  question,  that  is,  release  of  surety  by  the  creditor  aban- 
doning a  security  taken  for  the  debt,  we  have  lately  held  in  the  osst 
of  Benegar  v.  Thompson^  1  Lea,  457. 

In  reply  to  the  argument  of  counsel  for  plaintiff,  that  it  could  not 
be  seriously  contended  that  the  company  could  not  change  the  number 
of  its  employees,  either  by  increase  or  diminution,  we  would  but  ssy, 
that  is  not  the  question  in  this  case.  But  the  real  qnestioD  is, 
whether  the  company  can  accept  an  obligation  guaranteeing  £utii« 
fulness  in  an  office  to  which  a  party  is  appointed,  and  then  add  the 
duties  of  another  like  office  to  it,  thereby  increasing  the  receipts 
more  than  double,  consequently  the  risks  of  the  sureties,  as  well  as  in 
like  degree  increasing  the  temptations  of  the  agent  to  appropriate 
such  increased  proceeds,  and  then  hold  the  parties  to  responAbility 
for  this  new  engagement  without  notice  or  assent. 

That  the  company  understood  they  were  imposing  heavy  addtaoaal 
burdens  on  the  agent,  is  evidenced  not  only  by  the  wcil-knows  addi- 
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Uonal  receipts  in  the  new  position,  bat  by  the  fact  that  although 
fflotives  of  economy  had  prompted  the  change,  yet  the  salary  in  the 
new  and  more  responsible  position  was  increased  for  the  additional 
harden  and  responsibility,  from  seventy-five  to  one  handred  and 
twenty-five  dollars,  as  one  witness  says,  bat  certainly  to  $100  per 
month. 

We  do  not  deem  it  necessary  to  go  into  an  examination  of  the 
various  cases  cited  by  plaintifil  Suffice  it  to  say,  they  are  mainly,  if 
not  all,  cases  where  the  daties  of  the  precise  office  to  which  one 
party  has  been  appointed  have  been  in  some  degree  changed,  but  in 
the  legitimate  'course  of  business,  and  not  the  additions  of  another 
office  with  its  burdens.  Whether  all  of  them  are  precisely  reconcil- 
able with  the  view  of  .this  opinion,  we  will  not  stop  to  inquire.  If 
they  are,  or  any  of  them  hold  differently,  we  do  not  approve  such 
holding.  We  believe,  however,  they  do  not,  when  analyzed,  confiict 
in  the  least  with  the  principle  of  this  opinion  when  fairly  considered. 

Other  questions  discussed  need  not  be  examined,  as  this  is  conclu- 
sive of  tlie  result  in  this  case. 

Rendering  the  judgment  that  should  have  been  rendered  by  the 
court  below,  we  reverse  the  case,  and  direct  judgment  be  entered 
for  the  defendants.  ^ 


McCaHPBELL  T.  MoCAJCPBBJi, 

CILm.611.) 

Siiuity  wffl  enforce  a  note  executed  by  a  husband  to  his  wlfsb  doiiag  oofmui% 
in  consideration  of  her  moneys  received  or  collected  by  him.* 


B 


ILL  to  recover  the  amount  of  a  note.    The  opinion  itatea  the 
facts.    The  complainant  had  judgment  below. 

J9I  Si  Taylor^  for  complainant. 

CaldmU  A  8on^  for  defendants. 

CooPXB,  J.    Bill  by  a  widow  against  the  executors  of  the  deceased 
hvaband  to  recover  the  amount  of  a  promissory  note  executed  by  the 

•  To  mm%  flfllMt,  ifdiy  t.  ifoy,  entf,  8W. 
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husband   directly  to  her  daring   the   coverture.     The  chancellor 
granted  the  relief  sought,  and  the  defendants  appealed. 

The  estate  is  solvent  and  therefo««,  no  question  touching  the 
rights  of  creditors  is  involved.  Nor  is  there  any  serious  diiBoalty 
in  regard  to  the  facts.  At  the  time  of  the  marriage  of  the  testator 
and  complainant,  the  complainant  owned  some  little  personal  prop- 
erty, and  a  few  hundred  dollars  due  to  her  by  note,  and  as  her  dis- 
tributive share  of  her  father's  estate.  The  note  in  controversy  is  for 
tlOO,  and  bears  date  the  23d  of  June,  1866,  about  nine  years  before 
the  death  of  the  husband.  The  proof  shows  that  the  husband  per> 
niitted  the  wife  to  hold  and  renew  in  her  own  name  the  notes  held 
by  her  at  the  time  of  the  marriage,  or  afterwards  received.  There 
is  also  proof  that  the  husband  intended  that  the  wife  should  have 
all  the  property  brought  by  her  into  the  marriage;  that  no  part  of 
it  should  be  used  for  the  support  of  the  family,  or  be  divided  in  the 
division  of  the  estate.  In  1871  he  made  a  will  in  which  he  bequeathed 
to  his  wife,  among  other  things:  *'A11  the  notes  of  hand  in  my  pos* 
session  that  are  taken  in  her  name  either  before  or  since  the  ma^ 
riage."  In  a  subsequent  will,  which  is  the  one  under  which  the 
defendants  are  acting,  he  proposed  to  inseit  a  similar  provision,  but 
the  draughtsman  told  him  it  was  unnecessary,  the  notes  being  payable 
to  her.  One  of  these  notes  of  a  third  person  was  found  in  a  pocket- 
book  in  a  chest  in  which  the  testator  kept  his  papers,  and  to  which 
both  the  husband  and  wife  had  access.  In  the  same  chest  was  found 
the  note  in  controversy,  loose  among  the  papers.  The  complainaot 
had  claimed  that  there  was  such  a  note,  and  it  was  found  upon  search 
in  the  presence  of  the  parties.  The  complainant  testifies  that  the 
note  was  given  for  money  received  as  part  of  her  distributive  share 
of  her  father's  estate.  This  fact  is,  however,  not  material  to  her 
rights. 

The  law  of  this  State  is  that  a  wife  is  entitled,  by  right  of  sorvi* 
vorship,  to  all  her  choses  in  action  not  reduced  to  possession  by  the 
husband  during  coverture.  JBryatU  v.  PuckeU^  3  Hayw.  252;  Jtau 
V.  Whartofij  10  Yerg.  190.  And  there  is  in  this  respect  no  distinction 
between  a  chose  in  action  accruing  to  the  wife  during  the  coverture, 
and  a  chose  due  her  before  marriage.  Cox  v.  Scott^  I  Memph.  L.  J. 
248.  The  law  is  the  same  if  the  chose  be  made  payable  to  hnslMod 
and  wife,  whether  the  consideration  pass  from  the  wife,  MeMtOan 
v.  Mason^  5  Col.  263,  or  from  the  husband.  JTohnBon  v.  Imtk^  € 
Col.  113;  8.    a,  1  Tenn.   Ch.  3.     And  ereditors  of  the  hMbaod 
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«miijiot  reach  the  choses  in  action  of  the  wife  without  his  active  aid 
in  reducing  them  to  possession.     Snowden  v.  Idndsley^  4  Col.  122; 
Harris  y.  Taylor^  3  Sneed,  536  ;  Embry  r.  Hobinsorij  7  Humph.  444. 
The  wife  is  moreover  entitled  to  a  settlement  out  of  such  chose  as 
agakMt  the  hashaod  and  his  creditors.    Dearin  v.  JFUepatrick^  Meigs, 
661.    Whether  an  act  of  the  husband  in  converting  a  chose  in  action 
of  the  wife  is  a  reduction  into  possession  depends  upon  his  intention. 
If  he  actually  collect  the  money,  but  only  as  the  agent  of  the  wife, 
and  invest  it  in  property  for  her  benefit,  the  property  will  belong  to 
the  wife,  even  against  the  husband's  creditors,  although  the  title  be 
taken  to  the  husbaad.    Beady  v.  Bragg^  1  Head,  512.     So,  if  the 
wife  make  the  collection,  and  with  the  consent  of  the  husband,  vest 
the  money  in  realty  in  her  name.     Cox  v.  Scott^  1  Memph.  L.  J.  248. 
And  the  fact  that  the  husband  assents  to  what  is  done  is  sufficient  to 
uphold  the  ri^t  of  the  wife,  and  exclude  the  idea  of  reduction  into 
possession  by  him,  without  proof  of  an  express  promise  on  his  part. 
Cox  V.  ScfM  uC  supra;  Tarbox  v.  Tonder,  1  Tenn.  Ch.  164,  168.    A 
consideration  passing  from  the  wife  will  sustain  a  direct  conveyance 
of  property  by  the  husband  to  her,  and  the  very  nature  of  the  tran^ 
action  will  fix  the  property,  even  if  personalty,  with  a  trust  for  the 
separate  use  of  the  wife  without  any  words  to  that  effect.    Botoell 
v.  jRotoeUj  9  Humph.  477;  Saunders  v.  Harris^  1  Head,  207.    And  an 
ante-nuptial  settlement  will  prevent  the  note  of  a  firm,  of   which 
the  husband  is  a  partner,  previously  executed  to  the  wife,  from 
being  extinguished  by  the  marriage.     Bennett  v.  Winfieldy  4  Heisk. 
440.     And  sustain  the  wife's  right  to  the  proceeds  of  such  a  note 
executed  after  the  marriage.      Cowan  v.  Mann^  MS.  opinion,  by 
Frbbuan,  J.     At  an  early  day,  it  was  held  that  the  consideration 
of  money  borrowed  from  the  wife  would,  in  equity,  make  the  hu^ 
band  a  trustee  for  the  wifie.     SUmniTig  v.  Styles^  3  P.  Wms.  384.     If, 
therefore,  a  note  be  given  by  the  husband  to  the  wife  for  money 
advanced  by  her  out  of  her  separate  estate,  it  constitutes  a  declara- 
tion of  trust  in  favor  of  the  wife.     1  Dan.  Neg.  Inst.,  §  241,  citing 
Murray  v.  GlassSj  23  L.  J.  Ch.  126.    To  the  same  effect  seems  to  be 
the  case  of  JHuber  v.  JSTubet^  10  Ohio,  37,  cited,  witli  approval,  by 
Judge  TuBLET,  one  of  the  most  eminent  of  Dur  predecessors  on  this 
bench,  in  Powell  v.  Powell^  9  Humph.  498.    And  so,  in  prinoipU,  is 
the  decision  upon  an  obligation  of  the  husband  made  directly  to  the 
wiAty  promiflng  to  pagr  momaj  boonowed,  in  the  oaso  of  WnePs  EttaU^ 
S  WlMurt*  Idfi. 

VouXXXI— 79 
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These  principles  are  in  accord  with  the  carrent  of  anthority  im 
other  States.  1  Bish.  Mar.  W.  U9  et  seq.^  123,  161,  728,  757;  2 
Story  Eq.  Jar.,  §  1373  ;  Perry  on  Tmsts,  §  639. 

The  facts  bring  this  case  within  the  rale.  The  declarations  of  the 
hnsband,  his  acts  and  the  circnmstances  show  that  it  was  not  his 
intention  to  redace  the  wife's  choses  in  action  to  possession,  and  the 
execution  of  the  note  oonstitated  a  declaration  of  trust  in  favor  of 
the  wife  which  equity  will  enforce,  there  being  no  question  as  to 
the  rights  oi  creditors. 

Ordinarily,  when  a  husband  is  charged  as  a  trustee  with  the  funds 
of  the  wife,  he  will  not  be  hold  liable  for  the  interest  used  for  their 
common  benefit.  Idshey  v.  LUh$y^  2  Tenn.  Ch.  5  ;  SifuTs  E$taie^ 
5  Whart.  138.  But  this  doctrine  proceeds  on  the  ground  of  aa 
agreement  on  the  part  of  the  wife,  express  or  fairly  implied,  that  the 
interest  might  be  so  used,  and  that  it  was  used.  The  evidence  in 
this  pase  fails  to  show  any  such  agreement  or  use  of  the  money,  sod 
on  the  contrary,  fairly  implies,  if  it  does  not  positively  establish,  that 
it  was  the  intention  of  the  hnsband  to  give  the  wife  the  benelt  of 
the  interest,  as  well  as  the  principaL 

Aflhm  the  decree  with  costs. 


RxKXAu  y.  SrATm. 

CIL«ft.1IOl) 

Chimif¥^  law'^ham$eide'^qfflc$r  ihoatinff  priionar  tapnmni  kk 


Where  an  officer  had  in  custody  a  prisoner  chained  with  a  misd( 
the  prisoner  trying  to  escape,  the  officer  shot  and  killed  him,  wtthoot 
Ing  his  death,  he  was  guilQr  of  manslaughter.    (S6$  imIp,  jx  628.) 

i^ONYICTION  of  manslaughter.    The  opinion  states  tlie  fsolSL 

J.  M.  Meek  and  J.  P.  Swann^  for  defendant 

AUoTMjf'  OtMral  Lec^  for  State. 

McFabijlmi),  J.    The  prisoner  appeals  from  a  oonriolion  of 
daughter  for  the  killing  of  Vineyard  Thomas.    The  flMts  am 


SEPTEMBER  TERM,  18?9.  627 

Beneau  t.  State. 

Thomait,  the  deceased,  was  arrested  by  the  prisoner,  who  was  a  oon- 
Btable,  under  a  warrant  charging  an  assault  and  battery,* before  the 
justice  of  the  peace.  Thomas  pleaded  gniltyi  and  was  adjudged  to 
pay  a  fine  and  costs,  and  in  default  of  security  was  committed  to 
jail,  %nd  in  the  execution  of  a  mittimus  issued  by  the  justice  for  that 
purnose,  the  prisoner  started  with  Thomas  to  the  county  jail,  accom- 
panied by  another  person  as  guard.  On  the  route  Thomas  started  to 
ran  and  make  his  escape.  Neither  the  prisoner  or  his  guard  pur^ 
sued,  but  after  commanding  Thomas  three  times  to  halt,  and  not 
being  obeyed,  the  prisoner  fired  two  shots  at  Thomas,  one  of  which 
took  effect,  killing  him  almost  instantly.  The  prisoner  is  shown  to 
be  a  man  of  good  character,  and  he  expressed  regret  at  the  result, 
saying  that  he  did  not  intend  to  kill  the  deceased.  The  latter  was 
of  bad  character  for  violence,  and  had  threatened  that  he  would  not 
submit  to  arrest.  The  law  on  this  subject,  as  laid  down  by  Mr. 
Bishop,  is  in  substance,  that  an  officer  having  a  prisoner  in  custody 
for  felony  who  attempts  escape,  will  be  excused  for  killing  him  if  he 
cannot  be  otherwise  retaken,  but  if  he  can  be  otherwise  retaken  in 
any  case  without  resort  to  such  harsh  measures,  it  will  be  at  least 
manslaughter  to  kill  him.  But  in  cases  where  the  person  slain  is 
arrested  or  held  in  custody  for  a  misdemeanor,  and  he  fly  or  attempt 
to  escape,  it  will  be  murder  in  the  officer  to  kill  him,  although  he 
cannot  be  otherwise  overtaken ;  yet  under  some  circumstances,  it 
may  be  only  manslaughter,  as  if  it  appear  that  death  was  not 
intended.  2  Bish.  Gr.  Law,  §§  648,  649.  It  is  considered  better  to 
allow  one  guilty  only  of  a  misdemeanor  to  escape  altogether  than  to 
take  his  life.  And  we  may  add  that  it  may  be  a  question  worthy  of 
consideration  whether  the  law  ought  not  to  be  modified  in  respect 
to  the  lower  grade  of  felonies,  especially  in  view  of  the  large  number 
of  crimes  of  this  character  created  by  comparatively  recent  legisla- 
tion, whether  as  to  these  even  escape  would  not  be  better  than  to 
take  life.  •  The  charge  of  the  judge  in  this  case  was  in  accord  with 
the  law  as  above  stated,  and  the  jury  have  given  the  prisoner  the 
benefit  of  all  doubts,  and  convicted  him  of  the  lower  grade  of  homi- 
cide. It  is  argued  that  the  ofiense  for  which  the  deceased  was 
arrested  was  in  reality  a  felonious  assault,  and  the  prisoner  had  the 
right  to  hold  him  in  custody  for  this  grade  of  ofiense,  but  it  clearly 
appears  that  the  warrant  under  which  he  was  arrested  charged  only 
an  assault  and  battery,  and  the  judgment  and  mittimuB  of  the  justice 
onlj  eommitted  him  in  default  of  security  for  fine  and  cotts  for  • 
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xmsdetDJ^noTu  We  see  DOthiDg  to  change  tbe  principle^  in  the  ftet 
that  the  deceased  had  been  adjudged  to  pay  the  fine  and  ooett  by 
the  justice  of  tb«  peace,  as  to  the  duties  of  the  officer.  His  dnties 
were  the  same,  whether  he  l\e\d  the  prisoner  in  cnstody  after  or 
before  the  judgment  of  the  justice.  The  prisoner  doubtless  acted 
under  the  belief  that  erroneously  prevails  as  to  the  rights  of  a  pub- 
lic officer,  that  is,  that  he  may  lawfully  kill  a  prisoner  if  he  fails  to 
obey  his  command  to  halt.  This  is  a  very  erroneous  and  very  fatal 
doctrine,  and  must  be  corrected.  Officers  should  understand  that  it 
is  their  duty  to  use  such  means  to  secure  their  prisoners  as  will 
enable  them  to  hold  them  in  custody  without  resorting  to  the  use  of 
iire-arms  or  dangerous  weapons,  and  that  they  will  not  be  excused 
for  taking  life  in  any  case,  where,  with  diligence  and  eantion,  the 
prisoner  could  be  otherwise  held. 

While  the  prisoner  in  this  case  seems  to  have  honestly  entertained 
the  opinion  that  his  duty  required  him  to  do  what  he  did,  and  to 
Jiav-e  acted  entirely  without  malice,  and  while  he  is  entitled  to  strong 
.^sympathy,  still  we  are  constrained  to  affirm  the  judgment. 

Von  BT  THB  RVFORTKB.  —  WbartoD  (1  Cr.  Law,  $$  404, 406)  draws  th«  name  dlatfiwHoB  batvMi 

-4dcnlaa«iidiiilidemeaiiai«,iiiaq»ectt»tlieoAcer^iTighttokll  topreviMteaai^   Aalaalt- 

demeanora,  he  says :  ^  Unless  it  be  in  case  of  xlots.  It  ia  not  lawful  for  an  oOear  to  UD  a  pB^ 

.  aecnsed  of  misdemeanor  if  he  fly  from  the  arrest,  thongh  he  cannot  otherwlae  tie  oftrtakim. 

Vndar  aadi  dronmataaces  (the  deceased  bcins  only  charged  with  a  mlademeanof),  UBIiv  ^^ 

intentionally  is  mordar ;  but  the  olTeDse  wlU  amount  oniy  to  manslaqgiiSBB,  If  It  ai^sar  tM 

.  death  was  not  intended." 

In  ffHUmore  r.  8taU^  12  Tex.  Ct.  App.  90,  a  policeman  was  conduction  a  priaouer  to  tlie  cda* 
>boosa.  when  the  latter  stopped  and  refoaed  to  go  further,  and  tried  lo  cct  awa^t  wliBiwpB>  Iki 
.policeman  stnick  him  over  the  head  with  a  six-shooter  pistoL  There  was  bo  evldeaee  tbat  As 
•prisoner  was  sssaidtlng  the  poUcemao,  and  it  was  prored  that  other  pccaons  wwe  within  esfl, 
tb«t  that  their  aid  wbb  not  aought  by  ftie  polioaman.  Bdd^  that,  mder  ttie 
•policeman  was  not  Jnatifled  in  striking  the  Mow,  and  hia  ooaylctloa  ftr  aa 


SEPTEMBER  TERM,  1879.  625 

Hambri^^  t.  If  ational  Bank. 


ELlkbbight  ▼.  National  Bank* 

0Lea,4a) 
l^aUonalbank — tnUtoreeaveruiwrif. 
A  bin  faa  eguUj  will  not  lie  to  recoTer  usury  from  a  national  bank. 


B 


ILL  to  recover  usury.    The  opinion  states  the  case.    The  demur* 
rer  below  was  sustained.    Both  parties  appealed. 


Jl  If.  Aiken^  for  complainant. 
P.  B.  MaK/Md,  for  defendant. 

Fbbshan,  J.  This  bill  is  filed  to  recoyer  usury  alleged  to  have 
been  paid  within  the  last  six  years.  A  demurrer  was  filed,  on  the 
ground  that  the  party  could  only  sue  for,  and  recover  under,  the 
thirty-fourth  section  of  the  national  banking  act  as  therein  pro- 
vided, and  that  national  banks  were  not  subject  to  the  regulations 
of  the  State  on  this  subject.  The  chancellor  overruled  the  demurrer 
on  these  points,  but  sustained  it  on  another,  to  wit,  that  the  defend- 
ant could  not  be  called  on  to  make  a  discovery  that  would  expose  it 
to  penalties  for  violations  of  law.     Both  parties  appealed. 

We  have  heretofore  held,  as  ruled  by  the  chancellor  on  the  first 
question,  and  our  court  has  taken  jurisdiction  of  such  question.  See 
case  of  Steadman  v.  JRedfiddy  September  term,  1 874.  The  case  of 
Farmers  and  Mechanics^  JBank  v.  Dearingy  91  U.  S.  29,  had  not  then 
been  decided.  This  case  distinctly  holds  the  contrary  doctrine  to  that 
laid  down  by  this  court.  The  syllabus  of  that  case  is  as  follows: 
''The  provisions  of  the  national  banking  act,  imposing  penalties 
upon  national  banks  for  taking  usury,  supersedes  the  State  laws  on 
that  subject.  That  national  banks  organized  under  the  act  are 
instruments  designated  to  be  used  to  aid  the  government  in  the 
administration  of  an  important  branch  of  the  public  service ;  and 
congress,  which  is  the  sole  judge  of  the  necessity  for  their  creation, 
having  brought  them  into  existence,  the  States  can  exercise  no  oo]> 
trol  over  them,  nor  in  anywise  affect  their  operation,  except  in  so  fai 
■i  it  may  see  proper  to  permit.** 
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This  being  a  federal  question,  over  which  the  Sapreme  Court  of 
the  United  States  has  jurisdiction,  we  are  compelled  to  yield  to  the 
authority  of  that  court,  and  do  so  —  notwithstanding  oar  previous 
holding  to  the  contrary. 

The  result  is,  that  the  decree  of  the  chanoellor  Ib  reyersed,  the 
demurrer  sustained  on  the  ground  stated,  and  bill  ^Itni—ftil  gt  Um 
ooat  of  complainant,  in  this  court  and  court  below. 


Spibo  t.  Paxxov. 
ciL«.n.) 

l^fftnenhip  property  is  nol  exempt  from  egecofloii,  bef ove  dtfMoA  tad  wM^ 

ment  of  the  partnership  affaira* 

rpHE  opinion  states  the  case. 

Z.  A.  OrcUz^  for  Spiro. 

George  Washington^  for  Paxton. 

Fbbeman,  J.  The  facts  are,  that  a  partnership  existed  between 
Herman  Spiro  and  his  brother,  the  former  being  married,  the  hesd 
of  a  family,  the  other  not.  Judgment  was  had  on  firm  liability,  and 
levied  on  a  wagon  owned  by  the  firm  and  used  in  their  business  as 
bakers  for  deliverv  of  bread  to  customers. 

The  question  made  in  the  case  is,  whether  our  statute  exempting 
certain  property  in  the  hands  of  the  head  of  a  family,  including  a 
wagon,  applies  in  favor  of  the  firm,  one  member  being  entitled  to 
such  exemption  as  head  of  a  family  as  to  his  individual  property. 
We  hold  with  what  is  conceded  to  be  the  weight  of  authority,  Uiit 
the  exemption  does  not  apply.  This  is  not  individual  property  io 
his  hands,  but  the  property  of  the  firm.  The  individual  has  ho  liepa- 
rate  interest  in  it  until  the  firm  is  settled  up,  its  debts  paid,  and  ia 
this  case,  as  it  is  insolvent,  has  none  or  will  have  none.  The  policy  oi 
the  statute  is  to  exempt  such  pro]>erty  as  is  used  by  the  party  for  tbf 
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benefit  of  his  family  and  their  oonveniencey  bat  does  not  inolnde 
property  owned  by  a  firm  and  used  in  their  business  for  profit.  We 
do  not  deem  it  necessary  to  go  into  a  discussion  of  the  reasons  for 
and  against  this  conclusion,  or  the  opinion  of  courts  of  our  sister 
States  that  have  maintained  the  one  view  or  the  other.  A  full  cita- 
tion of  cases  and  discussion  will  be  found  in  Thompson  on  Homestead 
and  Exemptions,  g  127  e^  seq. 

The  charge  of  his  honor,  holding  the  property  not  exempti  was 
eorreot,  and  the  judgment  is  affirmed. 


MOBILB  LiVB  IkSURAHCX  GOICPAVT  T.   MO 

OLem  101.) 

b  an  action  on  a  policy  of  insurance  on  the  life  of  one  for  the  benefit  of  anotber 
the  declarations  at  the  insured,  before  or  after  the  insurance,  are  not  comp^ 
teat  evidence,  unless  part  of  the  rei  ffstUB,* 

ACTION  on  a  policy  of  life  insurance.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

Jl  JSi  Oauif  for  insurance  company. 
P.  B.  Maj/[fieldf  for  Morris. 

DxADBBicK,  Ch.  J.  This  action  was  brought  by  defendant  in  error 
to  recover  tl,000,  the  amount  of  insurance  upon  the  life  of  Blount 
Morris,  taken  by  him  upon  his  own  life  for  the  benefit  of  said  James 
B.  Morris,  his  son. 

Verdict  and  judgment  were  for  the  plaintiff  below,  and  the  court 
refusing  a  new  trial,  the  insurance  company  has  appealed  to  this 
court. 

[A  question  of  practice  omitted.] 

Upon  the  application,  Blount  Morris  had  answered,  as  insbted  by 
defendants  below,  falsely,  questions  propounded  to  him,  as  to  his 
age  and  health.  He  stated  that  he  was  sixty  years  old,  and  that  lie 
had  never  had  any  one  of  several  diseases  named,  whereas  it  is 

•Oonpne  A9(^  T.  JfiHH  JM.  X.  Jm.  Ch.  (91 N.  T.  ISD,  so  An.  B^  m 
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insisted  that  he  was  sixty-nine  years  of  age  at  the  time,  and  bad 
been  subject  to  several  of  the  diseases  about  which  he  was  inter- 
rogated. These  facts,  if  tme,  would  materially  increase  the  risk, 
and  by  the  terms  of  the  contract,  avoid  the  policy. 

In  order  to  establish  these  facts,  the  defendant,  on  the  trial  below, 
offered  to  prove  by  several  witnesses  introduced  by  him  for  thai 
purpose,  that  Blount  Morris,  both  before  and  after  he  bad  taken  out 
the  poliey,  had  at  various  times  admitted  facts  showing  that  at  the 
time  of  taking  said  policy,  he  was  about  sixty-nine  years  of  age,  and 
also  that  he  had  had  one  or  more  of  the  diseases  which  he  had 
denied  on  his  examination  that  he  ever  had. 

The  court,  upon  objection  made,  excluded  said  evidence,  and 
defendant  excepted.  And  this  ruling  by  the  oonrt,  it  is  insisted  by 
the  plaintiff  in  error,  is  erroneous. 

It  is  certainly  true,  that  the  facts  in  respect  to  the  age  and  health 
of  the  insured,  which  it  was  sought  to  establish,  were  legitimate,  if 
proved  by  the  direct  testimony  of  witnesses  who  had  knowledge  of 
them.  Bat  the  point  of  the  objection  is,  that  they  are  not  provable 
by  evidence  oi  the  declarations  or  admissions  of  a  party  whose  life 
is  insured  for  the  benefit  of  another. 

Upon  this  question  there  is  a  conflict  of  opinion,  the  earlier  cases 
holding  that  the  evidence  is  admissible  for  the  purpose  of  proving 
fraud  in  obtaining  the  policy.  See  Bliss  on  Life  Ins.  620 ;  citing  35 
Conn.  225;  6  East,  188;  Ellis  on  Ins.  123.  In  these  oases  the  declantp 
tions  were  made  very  shortly  before,  or  after  the  policy  was  issued, 
and  in  some  of  them  they  were  held  admissible  as  parts  of  the 
res  gestCB 

On  the  other  hand,  where  a  policy  was  for  the  benefit  of  a  wife, 
it  was  held  that  the  admissions  of  the  husband,  who  was  the  insured, 
made  after  it  was  issued,  were  not  competent,  upon  the  ground  that 
they  were  the  declarations  of  a  stranger,  who  was  neither  a  party 
to  the  action,  nor,  at  the  time  of  making  them,  the  agent  of  a  party. 
Bliss  on  Ins.  631-68a,  §  872;  citing  7  Ohio,  292;  10  Kans.  625,  and 
other  cases.  After  reviewing  the  cases,  the  author  says:  **  The  views 
adopted  in  the  cases  cited  from  Ohio  and  Kansas  seem  roost  in 
accordance  with  correct  principles.^'  Bliss  on  Ins.  634.  And  this 
view  of  the  question  was  adopted  by  this  court,  in  an  elaborate 
opinion,  and  upon  a  careful  review  of  the  authorities  by  Judge 
McFabland,  at  Jackson,  at  April  term,  1872,  and  reported  is  9 
IMik.60«. 
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The  declarations  offered  to  be  proved  in  this  case  were  made,  as 

stated  in  the  offer,  some  several  months,  others  several  years  after 

and  before  the  policy  issued,  and  of  course  there  can  be  no  pretense 

that  they  were  parts  of  the  res  ge$t€B.     We  therefore  hold  that  there 

was  no  error  in  rejecting  the  evidence  of  the  declarations  of  Blount 

Morris  as  to  his  health  and  age,  made  before  and  after  the  policy 

itsuad. 

[Omiltiiig  an  exception  to  the  charge.] 

*^  ^  Judgment  affirmed. 


BumBToy  t.  Roopb* 

Ikbiar  and  creditor  ^UabiUtjf  oflattdrfor  lam  qfcoOaieraL 

R  being  indebted  to  R,  indorsed  to  him  a  draft  on  0.,  due  in  thirty  days,  to 
be  credited  on  account  when  collected.  The  draft  was  not  prasented  for  pay- 
ment»  and  C.  became  insolvent.  Eald,  that  B.  had  lost  his  remedy  against  R. 
on  the  draft  and  on  the  original  demand.* 

ACnON  on  account.    The  opinion  states  the  oaso.    The  plaintiff 
had  judgment  below. 

jR  M.  Docbon,  for  Bntterton« 

Itewis  Shepherd^  for  Roope. 

Frsbman,  J.  Butterton  sued  defendant  by  summons  before  a 
justice  of  the  peace  for  Hamilton  county  in  a  plea  of  debt  due  by 
account.  The  case  went  by  appeal  to  the  Circuit  Court,  where  it 
was  tried  by  the  court,  a  jury  being  waived,  and  judgment  rendered 
for  plaintiff  for  the  amount  of  his  account. 

The  facts  necessary  to  be  stated  arc,  that  on  the  9th  June,  1877^ 
the  defendant  was  indebted  to  plaintiff  by  the  amount  of  the  account 
sued  for  in  this  case.  When  called  on  for  the  money  he  stated  he 
did  not  have  it,  but  indorsed  and  handed  plaintiff  a  draft,  drawn  by 
the  agent  of  the  company,  on  Bartow  Iron  Company,  payable  at 
BomOy  Georgia,  thirty  days  after  the  above  da^e.     He  said  to  plain- 

fc^ii^— — -■  ■■  .iiiii  I  I..    I.  ■  11  m 
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4;iff  at  the  time,  yon  can  use  the  draft.     At  the  Bame  time  a  receipt 
was  executed  a«  follows: 

^'  Received  of  James  Boope  a  draft  on  Bartow  Iron  Company  for 
•one  hnndred  and  twenty  dollars,  payable  thirty  days  from  date, 
dated  Jnne  9,  1877,  to  be  credited  on  his  draft  (aoooont)  whet 
collected." 

Plaintiff  indorsed  the  draft  to  the  Discount  and  Deposit  Bank  of 
Ohattanooga,  and  got  the  money  on  it.  A  few  days  after  the  drift 
fell  dne,  it  not  having  been  paid,  plaintiff  paid  it  to  the  bank  and 
took  it  up. 

The  Bartow  Iron  Company  was  solvent  both  in  Gieorgia  and  si 
■Chattanooga  when  the  draft  was  drawn,  and  when  it  fell  due,  anJ 
was  paying  its  paper  promptly,  until  the  fifteenth  or  sixteenth  of 
July,  three  days  after  the  maturity  of  this  draft.  The  company  hsd 
kept  an  agent  at  Rome  authorized  to  accept  drafts  and  pay  them, 
antil  a  few  days  before  this  draft  was  due,  but  had  removed  the 
agency  to  Chattanooga,  where  all  accepted  drafts  were  paid  up  to 
the  day  of  suspension  above  stated.  From  the  facts  shown  in  proof 
4t  is  clear,  if  the  draft  had  been  presented  when  dne,  it  would  havs 
been  paid. 

It  further  appears  that  in  August,  1877,  plaintiff  sued  defendant 
(loope,  the  Bartow  Iron  Company,  and  Bank  of  Discount  and 
Deposit,  on  this  draft,  before  L.  B.  Headrick,  a  justice  of  the  pesoe^ 
who  after  hearing,  entered  a  regular  decree  as  his  judgment  in  the 
•case,  with  the  reasons  for  his  conclusions.  We  need  not  examine 
the  correctness  of  this  judgment.  Suffice  it  to  say  he  gave  judgment 
in  favor  of  Roope  and  the  company,  and  against  the  bank,  and  wm 
careful  to  add  '*  that  this  was  without  prejudice  to  the  rights  of  the 
plaintiff  or  any  one  else  to  sue  over  again  either  on  the  paper  or  for 
any  cause  of  action,  and  in  any  form.'*  The  bank  has  appealed,  bat 
what  has  been  the  result  of  the  case  we  do  not  know.  As  it  ii 
claimed  this  is  an  adjudication  of  the  rights  of  the  parties  and  con- 
clusive of  the  present  case,  we  need  but  say  that  this  cannot  be  so 
iield.  That  was  a  suit  on  the  draft  against  defendant  as  indorser,  a 
judgment  in  his  favor  in  that  case  was  not  an  adjudication  of  the 
<luestions  involved  in  this  case,  which  are  his  liability  on  the  fsets 
for  the  original  indebtedness  due  by  account,  and  his  rights  on  tbe 
facts  we  have  ctated,  arising  out  of  the  failure  of  the  holder  of  tht 
f^aper  to  present  it  for  acceptance  or  payment. 

It  is  clear  from  the  testimony,  and  especially  the  contract  of  tbt 
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partief  in  the  oonoluding  part  of  the  receipt,  that  the  draft  was  not 
taken  as  a  payment  of  the  accoant.  The  amount  was  to  be  credited 
on  the  account  when  collected ;  not  having  been  collected  it  cannot 
be  claimed  the  credit  shall  be  given  by  the  language  and  letter  of 
the  contract.  Is  he  entitled  to  get  the  benefit  of  this  draft  b^  way 
of  recoupment  or  otherwise,  because  of  failure  to  present  for  pay* 
ment,  as  a  matter  of  law  growing  out  of  the  contract  of  the  parties  f 

There  was^no  need  of  acceptance,  or  presentment  for  such  accept- 
ance, in  this  case,  the  bill  being  drawn  by  the  party  or  company 
through  its  agent  or  the  company.  Dan.  on  Neg.  Inst.  8,  g  482. 
The  transfer  of  the  draft  was  but  as  collateral  to  the  debt,  and  the 
creditor  so  receiving  the  paper  takes  the  place  of  the  holder  as  to  his 
rights  on  the  paper,  and  assumes  the  duties  of  such  holder.  See 
Dan.  on  Neg.  Ins.  §  828. 

The  fair  construction  of  the  contract  of  the  parties  is,  that  he  will 
use  proper  diligence  in  the  collection  of  the  security,  and  will  account 
for  the  same,  and  he  is  certainly  forbidden  such  negligence  as  shall 
produce  loss  to  the  debtor  who  transfers  the  paper  to  him.  His  duties 
arise  out  of  the  transaction.  He  receives  from  his  debtor  a  draft  or 
negotiable  paper  which,  by  law,  is  due  on  a  certain  day.  It  is  his 
duty  to  present  the  paper  for  payment  on  that  day,  and  as  he  has 
the  indorsement  of  his  debtor  on  the  paper,  he  ought  probably  to 
give  him  notice  of  the  failure  to  pay;  certainly  so,  if  he  seeks  to  hold 
him  on  the  paper  or  his  indorsement. 

The  question  of  notice  to  the  indorsing  debtor  in  this  case  is  not, 
however,  material  The  question  is,  whether  there  was  a  neglect  of 
duty  on  the  part  of  the  creditor  receiving  the  draft,  by  reason  of 
which  the  debtor  has  been  injured.  That  this  is  true  is  beyond  ques- 
tion. If  the  creditor  had  received  of  his  debtor  a  check  and  failed 
to  present  it,  the  principle  would  have  been  the  same  precisely.  If 
he  had  received  part  or  all  the  money  on  the  draft,  and  failed  to 
credit  it,  beyond  question  such  receipt  would  have  been  a  good 
defense  pro  tcmto^  or  in  the  whole,  to  collection  of  the  debt  due  by 
the  account;  so,  we  think,  on  sound  principle,  a  failure  to  receive 
when  he  ought  to  have  received,  such  failure  being  the  result  of  h\s 
own  negligence  or  the  party  to  whom  he  had  indorsed  it,  should 
equally  work  the  same  result.  He  fails  to  account  in  either  case  for 
the  collateral  He  has  had  the  benefit  of  it  as  a  security  for  his  debt, 
and  took  it  as  a  means  of  payment,  thus  depriving  the  original  holdef 
of  the  right  to  control  it,  and  putting  himself  in  his  place.    He  cannot 
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iinpofle  npon  him  the  entire  loss,  when  it  results  from  his  own  neglect 
while  controlling  or  having  the  right  to  control  the  paper.  It  maj 
have  been  the  neglect  of  the  bank  to  which  he  indorsed  it,  and 
received  the  money  in  advance  on  it  for  his  own  use.  If  so,  he  can- 
not avoid  his  own  liability,  but  must  look  to  the  bank  for  his  indent* 
nity,  if  he  has  any  remedy.  He  cannot  inflict  the  loss  on  his 
debtor. 

We  And  authorities  sustaining  these  views.  In  a  recent  English 
case,  says  Mr.  Daniel  (Neg.  Inst.,  §  828),  where  the  defendant 
indorsed  to  the  plaintiff  a  bill,  of  which  he  was  indorser,  as  collateral 
security  for  a  debt  of  greater  amount,  then  due,  the  residue  of  which 
he  paid  in  cash,  and  the  plaintiff  failed  to  make  presentment  or  t« 
give  notice,  it  was  held  that  he  had  lost  recourse  upon  his  indoner, 
both  on  the  bill  and  on  the  original  debt.  Btlbs,  J.,  said :  ^  That 
as  they  had  the  rigiits  so  they  had  the  duties  of  the  holders."  Sea 
cases  cited ;  Peacock  v,  JPurcell^  14  C.  B.  (N.  S),  728;  see,  also,  S 
Am.  Law  Reg.,  440. 

So,  too,  in  a  late  case  in  New  York  where  the  defendants,  a  irm 
in  Buffalo,  being  indebted  to  the  plaintiff's  firm  in  New  York,  for 
warded  by  mail  a  draft  on  another  business  hoase  in  New  Yoik.  The 
plaintiff,  about  half-past  1  o'clock  on  the  day  of  the  receipt  of  the 
draft,  presented  it  to  the  drawers  and  received  a  check  for  ih% 
amount.  This  party  had  funds  in  the  bank  on  which  the  check  was 
drawn,  and  the  check  would  have  been  honored  if  it  had  been  pre- 
sented that  day.  The  check,  however,  was  deposited  by  the  plain- 
tiff in  his  own  bank,  and  did  not  reach  the  other  bank  until  12 
o'clock  the  next  day,  and  after  the  drawer  had  failed.  It  was  held 
that  the  plaintiff  was  guilty  of  laches  in  failing  to  present  the  check 
on  the  day  it  was  received,  and  the  defendants  were  released  from 
liability  for  their  indebtedness.  Smith  v.  MiUer^  43  N.  Y.  171 ;  A 
(7.,  3  Am.  Rep.  690. 

This  case  is  put  on  the  grounds  that  a  party  receiving  secnrities  of 
this  kind  may  so  deal  with  them  as  to  discharge  his  debtor,  whether 
they  be  paid  or  not,  that  he  may  make  them  his  own  by  such  deal- 
ing, as  by  giving  time  for  payment  or  other  act  prejndidal  to  the 
debtor,  and  this  result  will  follow  any  neglect  or  laches  of  the  cred 
itor  in  obtaining  payment  of  negotiable  instramentn  transferredi 
from  which  loss  or  injury  ensues. 

By  receiving  the  securities,  says  the  cotirt,  and  ansommg  the  ed 
lection,  he  undertakes  to  do  all  that  the  law  reqairen  to  be  done  It 
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obuin  payment,  and  if  he  fails  in  the  performance  of  that  dnty  the 
debtor  is  discharged,  dting  C<mndye  v.  AUenby^  6  B.  <fe  O.  378 ; 
Story  on  Bills,  §  109.  Laches  which  would  discharge  the  drawer  or 
endorser  of  a  bill  will  as  effectually  extinguish  the  debt  for  the  pay- 
ment of  which  a  bill  or  other  negotiable  security  is  transferred.  Story 
en  Bills,  §§  419,  109  and  note.  See  oases  cited  in  this  case.  These 
authorities  seem  conclusive  of  the  question,  and  are  so  consistent 
with  the  right  of  the  case  that  we  feel  no  hesitancy  in  adopting  them. 
The  result  is,  the  judgment  of  the  eonrt  below  is  reversed  and  a 
JndgoieDt  for  the  defendant  will  be  entered  here. 


QtwrrzA  v.  GBim. 

(8  Lea,  MO.) 

Jfwrt^— >dA»ff«0  in  awfthtr  State — obtained  wtfhaiU  reetiancB. 

A  decree  of  divorce  obtained  In  another  State,  where  neither  parly  at  the  tfaaa 
had  a  residence  in  gDod  faith,  is  void.*  • 


B 


ILL  for  divorce.    The  opinion  states  the  case.    The  complainant 
had  judgment  below. 


A,  &  Pro89er  and  Souk  db  GUbaon^  for  complainant. 
^  P.  Wiuhburn  and  Logan  A  Ijuckey^  for  defendant. 


DsADSBiCK,  Ch.  J.  Rebecca  and  James  Gettys  were  married  in 
Pennsylvania  in  1866.  Previous  to  the  marriage  they  entered  into 
a  contract  in  contemplation  of  marriage,  she  relinquishing  all  claim 
to  his  estate,  real  or  personal,  if  she  survived  him,  and  he  agreeing, 
in  consideration  thereof,  to  secure  her  an  annuity  of  $300,  after  his 
death  and  during  her  life.  They  resided,  from  the  time  of  their 
marriage,  in  the  county  ot  McMinn,  Tennessee,  where  defendant 
James  had  property  and  carried  on  business,  until,  as  she  alleges  he 
proposed  she  should  remove  to  Knoxville  and  he  would  remain  at 
Athens  and  visit  her  occasionally.  In  1876  she  filed  a  bill  against 
liim  for  divorce  and  alimony,  on  the  ground  of  cruel  treatment  and 
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abandoDment.  To  this  bill  respondent  James  answered,  denying  her 
eharges  and  alleging  in  a  oross-bill  that  hb  life  was  in  danger  from 
her,  and  asking  a  divorce  from  her.  Both  bills  were  dismisM, 
and  James  Gettys  appealed,  bnt  did  not  prosecute  his  i^peal  ia 
this  conrt. 

Mrs.  Gettys  filed  another  bill  for  dirorce  and  alimony  in  the 
Chancery  Conrt,  at  Knoxville,  in  January,  1878,  alleging  that  the 
had  obtained  information  that  defendant  James  Gettys,  in  the  fall 
of  1 877,  had  gone  to  Utah  territory,  taking  his  son  with  him  as  a 
witness,  and  there  obtained,  on  the  8th  of  October,  1877,  a  decree  ol 
divorce,  which  is  exhibited  with  her  bill,  and  which  she  sll^e« 
shows  inhaman  conduct  toward  and  treatment  of  her. 

The  decree  purports  to  be  rendered  in  the  Probate  Court  of  Salt 
Lake  county,  in  the  territory  of  Utah,  and  it  appears  from  the  tran- 
script and  an.  affidavit  of  complainant  James  Gettys,  that  proceed- 
ings  were  instituted  in  the  Utah  court  August  25,  1877,  and  a  final 
decree  declaring  complainant  had  forfeited  her  rights  under  theraai^ 
riage  contract,  for  divorce  rendered  on  the  eighth  of  October  next, 
thereafter.  It  is  alleged  in  Mrs.  Getty's  bill  that  at  the  time  the 
affidavit  of  defendant*  James  bears  date,  ** August  25,  1877," 
which  purports  to  have  been  made  and  attested  in  Utah,  the  said 
James  was  at  his  home  in  Athens,  McMinn  county,  and  that  he  waa 
absent  in  Utah  but  a  few  weeks,  went  expressly  to  institute  proceed- 
ings against  his  wife  for  divorce,  and  returned  to  his  home  when  hii 
object  was  accomplished,  and  that  he  was  not  a  bona  fide  resident  of 
Utah  at  the  time  said  suit  was  instituted,  but  had  his  domicile  in  Ten- 
nesBce,  where  his  business  was  carried  on  during  his  temporary 
absence.  The  defendant  filed  a  demurrer  to  the  bill,  relying  in  vari- 
ous forms  upon  the  validity  of  the  proceedings  of  the  said  Probate 
Court  of  Utah,  by  which  the  relation  of  husband  and  wife  had  been 
dissolved  between  complainant  and  defendant,  and  insisting  she  had 
no  legal  claim  upon  him  as  his  wife.  The  chancellor  overruled  the 
demurrer  and  allowed  defendant  Gettys  to  appeal. 

It  is  true  that  the  judgments  and  #decrees  of  a  sister  State  ars 
entitled,  ordinarily,  to  have  full  effect  in  the  other  States,  but  in 
order  that  the  courts  of  any  State  shall  have  jurisdiction  in  divorce 
cases,  either  the  husband  or  wife  must  be  a  bona  fide  resident  of  the 
State  in  which  the  proceeding  is  instituted,  and  if  one  of  the  paitieai 
merely  for  the  purpose  of  obtaining  a  divorce,  goes  to  another  Stal% 
not  intending  to  make  it  his  home,  such  temporary  readenoe  do« 
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Bot  confer  jarisdiction  of  the  marriage  relation.    Any  other  rale,  a» 

affording  facilities  for  anscrnpnloas  parties  to  cheat  the  courts  oi 

their  domicile  of  its  rightful  jurisdiction  over  this  important  relation^ 

would  be  most  demoralizing  in  its  consequences.    Numerous  recent 

cases  have  arisen  and  have  been  most  carefully  and  elaborately 

considered  by  distinguished  jurists,  of  divorces  thus  fraudulentlj 

obtained,  and  has  been  held  that  they  are  absolutely  null  and  void^ 

SewaU  V.  SewaU^  122  Mass.  156  ;  S.  C7.,  23  Am.  R.  299 ;  LUonoich  t. 

LUovoichy  19  Eans.  451 ;  S.  (7.,  27  Aul  R.  145 ;  Cox  v.  Cox^  19  Ohio 

Sl  502;  &  a,  2  AnL  R.  415  ;  People  r.Dawellf  25  Mich.  247  ;  &  O^ 

12  AnL  K  200 ;  I^-oaser  v.  Wamar,  47  Yt  007 ;  £L  (7.,  19  Am.  K. 

182  ;  Cooley  Const  lim.  400, 

[Omitting  a  minor  point.]  • 

Decree  qfflrmed. 


SWAFVOBD  T.  FbBOUSOII. 

An  infiokt's  deed,  without  consideration,  is  void,  and  not  slmj^  voldaiblB.* 


B 


ILL  to  avoid  deed.    The  opinion  states  the  case.    The  bill 
dismissed  below. 


TTioB,  cfe  2>.  Z.  SnodgraeBf  for  complainants. 

Ji  T.  B,  Swaffotd  and  Spears  <t  Speare,  for  defendants. 

McFarland,  J.  S.  B.  Ferguson  purchased  of  David  Cleage,  and 
M.  M.  Cleage,  his  wife,  seven  lots  in  the  town  of  Pikeville,  at  the 
price  of  $250  —  fifty  dollars  of  which  sum  he  paid  in  hand,  and 
executed  his  notes  with  surety  for  the  remainder.  Said  Cleage  and 
wife,  by  the  direction  of  Ferguson,  executed  a  deed  convoying  the 
lots  to  Emily  Ferguson,  the  wife  of  said  S.  H.  Ferguson  and  her  heir» 
in  fee  simple.  Said  Emily  Ferguson  afterwards  ^died  intestate  and 
without  issue,  leaving  her  brothers  and  sisters  and  two  nieces  her 
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heirs  at  law.  Ferguson  paid  hw  notes  for  the  purchase-money  of 
Raid  lots,  paitly  in  the  lifetime  of  his  said  wife,  the  remainder  of 
about  $100,  after  her  death.  After  the  death  of  Mrs.  Fer^nsoD,  her 
brothers  and  sisters  and  one  of  her  nieces,  being  all  of  her  heirs 
except  one,  joined  in  a  quit-claim  deed,  conveying  their  title  to  the 
lots  to  said  S.  H.  Ferguson.  The  conveyance  was  withoat  considera- 
tion, The  bargainors  were  all  infants,  under  twenty-one  years  of 
age,  except  R.  H.  Swafford  and  Nancy  A«  Northup,  the  wife  of  S.  6. 
Northup.  The  original  bill  was  filed  by  R.  U.  Swafford  and  said 
infants,  including  Emma  Swafford  who  did  not  join  in  the  convey- 
ance, by  said  R.  H.  Swafford  their  next  friend,  to  have  their  deed 
declared  void,  and  to  recover  their  interest  in  the  lots,  with  an 
account  of  rentst  S.  H.  Ferguson  and  Northup  and  wife  were 
made  defendants. 

S.  H.  Ferguson  filed  a  cross-bill,  in  which  he  claims  a  resulting 
*  trust  in  the  property  in  his  favor,  by  reason  of  the  fact  that  the  pur- 
chase-money was  paid  by  him  ;  or  in  the  event  this  relief  be  denied 
him,  he  asks  to  be  substituted  to  the  vendor's  lien  for  the  purchase- 
money  paid  by  him.  The  chancellor  dismissed  the  bill  as  to  all  the 
complainants  except  Emily  Swafford,  holding  that  the  deed  of  the 
infants  was  only  voidable  at  their  election  after  obtainmg  their 
majority,  and  they  being  still  infants  at  the  filing  of  their  bill,  the 
next  friend  had  no  right  to  file  the  bill  in  their  behalf.  A  decree 
was  rendered  in  favor  of  Emily  Swafford  for  her  share  of  the  prop- 
erty with  an  account  of  rents.  The  other  oomplainants  bars 
appealed.  R.  H.  Swafford  being  of  full  age  at  the  execution  of  the 
dec'd  cannot  avoid  its  effect  as  to  him.  As  to  the  infants,  the  qnes- 
tion  is  different.  According  to  the  authorities,  if  the  phancellor's 
premises  were  correct,  that  is,  if  the  deed  was  only  voidable  and  not 
void,  then  his  conclusion  was  correct,  as  in  that  event  no  one  bat 
the  infant  after  attaining  his  majority  can  call  the  deed  in  question. 
It  is  generally  said  that  the  deed  of  an  infant  is  voidable,  but  the 
rule,  as  stated  by  Judge  Gbebn  in  the  case  of  Wheatan  v.  JBcuty  6 
Vijrg.  41,  is  as  follows ;  "When  the  court  can  pronounce  the  con- 
tract to  be  to  the  infant's  prejudice  it  is  void — when  to  his  benefit, 
as  for  necessaries,  it  is  good  —  and  when  the  contract  is  of  an 
uncertain  nature  as  to  benefit  or  prejudice,  it  is  voidable  only  at  the 
election  of  the  infants."  This,  Judge  Gbsbk  says,  is  the  language 
of  Lord  Ch.  J.  Etbs,  and  was  quoted  with  approbation  by  Jad|pa 
Stoey,  in  1  Mason,  62,  and  by  Chancellor  Exvr,  2  Gobi.  193.    Judge 
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Grsxn  gives  as  an  instance  of  a  void  oontraot,  by  an  infant,  his 
becoming  surety  for  another,  as  in  such  case  it  can  only  be  to  his 
prejudice.  The  deed  of  the  infant  in  the  case  of  Wlieaton  v.  Eaat^ 
was  held  voidable  only  at  the  election  of  the  infant,  as  it  was  a  sale 
and  conveyance  of  land  for  a  fall  pnce  paid. 

The  same  rale  was  approved  in  the  case  of  McQan  v.  MarahaM^ 
1  Hampb.  121,  and  in  Scott  v.  Buchanan^  11  id.  468.  The  deeds  in 
both  of  these  cases  were  held  voidable  only  at  the  election  of  the 
iiiCsot  after  attaining  majority.  The  first  being  a  mortgage  by 
which  the  infant  secured  credit,  which  the  court  said  might  have 
been  beneficial  to  him.  The  latter  was  a  conveyance  upon  a  con- 
sideration which  enured  to  the  benefit  of  the  infant. 

If  the  rule  as  settled  by  these  authorities  be  correct,  it  must  fol- 
low that  the  court  should  treat  the  deed  of  the  infants  in  this  case 
as  void,  as  it  was  the  conveyance  by  them  of  title  to  property  which 
they  clearly  owned  and  which  was  of  some  value,  without  any  con- 
sideration, and  it  was  necessarily  to  their  prejudice,  and  could  not 
by  pofisibUity  be  otherwise. 

It  is  entirely  different  from  a  sale  for  a  consideration,  which  might 
be  to  their  interest. 

The  conclusion  of  the  chancellor  ia  therefore  erroneous,  and  we 
think  this  is  a  sound  rule  to  apply  to  conveyances  obtained  from 
iafants  without  any  consideration  whatever. 

There  is  nothing  in  the  cross-bill  of  Ferguson  —  whatever  may  be 
his  moral  equity,  he  can  have  no  relief  growing  out  of  the  fact  that 
he  paid  the  purchase-money*  It  was  a  settlement  upon  his  wife, 
executed,  so  far  as  he  was  concerned,  and  cannot  be  retracted,  and 
having  secured  no  rights  under  the  deed  he  can  have  none.  It  is 
clear  that  he  could  not  set  up,  as  against  his  wife,  either  a  resulting 
trust  or  claim  for  purchase-money  -^  the  law  would  raise  no  such 
presumptions  and  make  no  such  substitutions  in  his  favor,  and  he  can 
have  no  greater  claim  to  relief  against  her  heirs. 

The  decree  will  be  reversed  and  a  decree  ordered  for  the  infant 
eomplainants,  with  the  costs  of  this  court,  and  the  cause  remanded 
for  an  account  of  rents. 

Vol.  XXXI  — 81 
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RuoHS  v.  HOOKB. 

EmneiUad'-^fluudiiUMi  eonw^fmwi, 

Wbere  a  hnsbaod  yoluntarilj  conveys  land  to  his  wife  to  hinder  and  dshf 
his  creditors,  her  right  to  a  homestead  therein  is  not  lost    {Sae  noie,  p.  M.) 

BILL  to  set  aside  a  conveyance.    The  opinion  states  the  point. 
The  complainant  had  jadgment  below. 

JSey  <t  Jiichmandf  for  complainant 

Van  Dyke,  Cooke  Jb  Van  Dyke,  for  defendants. 

Fbebman,  J.  This  bill  is  filed  by  a  creditor  of  R.  IL  Hodhs^ 
alleging  a  judgment  of  $500,  in  the  Circnit  Court  of  Hamilton  county, 
execution  and  return  of  "  nvXLa  hona^  and  then,  among  other  thingii 
that  R.  M.  Hooke,  in  October,  1873,  conveyed  by  deed  to  hii 
wife,  what  is  known  as  the  "  Star  Fort  Hill  **  property,  a  house  and 
lot  occupied  by  thorn  as  a  home,  situated  in  the  city  of  Chattanooga, 
and  that  this  conveyance  was  void  as  to  creditors. 

This  conveyance  purports  on  its  face  to  be  made  for  **  love  and  affeo- 
tion,**  and  is  so  charged  in  the  bill.  It  appears  also  that  this  property 
bad  been  conveyed  previously  by  deed  m  trust  to  a  trustee,  with 
other  property,  to  secure  a  debt  due  J.  E.  Raht,  of  $5,000.  This  con* 
vcyance  is  dated  June  11,  1873.  It  is  then  alleged  that  complainant 
was  creditor  of  Hooke  when  the  conveyance  to  his  wife  was  made, 
'^  and  that  he  was  insolvent,  or  at  least  so  much  indebted  aa  to  greatly 
impair  his  ability  to  pay  his  debts  by  said  conveyance.**  The  deed 
of  trust  referred  to,  with  others,  is  stated  to  be  unrecorded. 

Tlie  prayer  of  the  bill  is  for  an  attachment  of  the  equitable  inter 
est  of  said  Hooke  in  the  property;  that  an  account  be  had  of  tht 
debts  due,  the  property  sold,  and  liens  be  discharged  created  by  deeds 
of  trust,  and  residue  applied  to  the  satisfaction  of  complainant's  debt. 
It  is  also  especially  prayed  that  the  aforesaid  deed  to  the  wife  be  eel 
nside  as  fraudulent  and  void. 

The  chancellor  decreed  the  deed  of  October,  1823|  frauduleal  b 
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law  and  void,  being  made  without  consideration.     He  also  denied 
the  right  of  the  wife  to  a  homestead  in  said  property. 

From  this  decree  the  hosband  and  wife  appeal,  in  forma  pauperis 
to  this  court.    Two  questions  are  presented.     Was  the  deed  frandn* 
leLt  and  void  ?    And  was  the  wife,  under  the  facts  of  the  case,  enti- 
tled to  a  homestead  ? 

The  answer  of  respondents  admit  the  con  ^eyance  to  the  wife,  but  say 
it  was  recited  that  it  was  made  for  love  and  affection,  but  in  reality, 
the  conveyance  was  in  consideration  of  about  $8,000,  money  belong- 
ing to  the  wife,  which  she  let  the  husband  have,  "  and  which  he  used 
io  business,  and  with  which  he  designed  to  secure  her  a  home;  but 
ivspondent  did  not  then  expect  that  anyone  would  question  the  same, 
and  he  was  not  particular  to  express  the  real  consideration  of  the 
deed.  He  then  goes  on  to  deny  that  he  was  in  failing  circumstances, 
or  indebted  to  complainant  when  the  deed  was  made,  and  insisted 
that  he  had  property  outside  of  this  conveyance  to  the  wife,  of  more 
than  three  times  the  value  of  all  his  indebtedness. 

We  find,  after  examination  of  the  facts  in  the  record,  that  the  con- 
veyance to  the  wife  must  be  held  voluntary,  and  think  it  clear  that 
Hooke  was  not  in  condition  to  make  such  a  conveyance.  It  is  proba- 
bly true,  that  upon  his  estimate  of  the  value  of  his  property  'n 
October,  1873,  it  might  have  paid  his  debts,  and  left  a  surplus;  but 
we  know  that  estimates  of  value  of  property  at  that  period  proved 
illusory  in  most  cases,  and  the  result  in  this  case  shows  it  was  cer- 
tainly so.  The  whole  property  not  covered  by  mortgage  or  liens 
seems  to  have  been  absorbed  by  debts  before  March,  1875,  and  the 
debts  now  to  be  enforced  will,  we  suspect,  scarcely  be  paid  by  its 
proceeds.  The  conveyance  to  the  wife  cannot  be  supported  as  against 
creditors. 

It  is  insisted,  however,  that  in  any  aspect  of  the  case,  the  right  of 
homestead  shall  be  allowed,  the  wife  not  having  joined  in  any  deed 
conveying  this  right,  in  which  she  has  been  privily  examined,  as  is 
required  by  our  Code,  §  2114. 

It  has  been  held  by  this  court,  in  the  case  of  Cotoan  v.  Johnson^ 
Com.  Rep.,  October  11,  1876,  that  where  the  wife  joined  in  a  con- 
veyance to  a  third  party,  and  such  party  then  conveyed  to  her,  said 
conveyance  having  been  fraudulent,  she  had  lost  the  right  of 
homestead. 

Without  discussing  the  correctness  of  that  decision,  resting  as  it 
does  perhaps  on  an  estoppel  on  her  part,  or  it  may  be  on  the  ground 
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of  active  participation  in  attempted  fraud  by  the  wife,  wedistinguiah 
this  case  from  that,  on  the  ground  that  the  wife  has  not  participated 
in  any  fraud.  There  is  but  fraud  in  law,  growing  out  of  a  gift  by 
the  husband  to  the  wife,  which  he  was  unable  to  make  by  reason  of 
his  indebtedness.  The  wife  simply  accepted  the  bounty,  or  did  nut 
dissent.  On  what  principle  it  can  be  held  that  the  homestead  right 
secured  by  the  Constitution  of  1870  not  only  to  the  head  of  the 
family  exempt  from  sale  under  legal  process  during  his  life,  bat 
which  enures  to  the  benefit  of  the  widow  and  the  children  daring 
minority,  is  held  to  be  forfeited  in  favor  of  the  creditor,  by  a  volaa* 
tary  conveyance  made  to  the  wife,  we  are  unable  to  see. 

The  conveyance  made  to  the  wife,  is  void  as  to  creditors,  and  ii 
set  aside,  as  to  the  right  of  the  creditor  existent  at  the  time  of  the 
conveyance,  so  that  the  creditor  stands  as  if  it  did  not  exist  This  is 
clear.  But  how  the  creditor  stands  any  higher,  or  acquires  an  adJi- 
tional  right  by  setting  aside  the  conveyance,  beyond  what  he  hsd 
before  it  was  made,  it  is  difficult  to  see.  Before  the  ooaveyanoe  he 
oould  sell  the  property  of  his  debtor,  subject  to  the  homestead,  bat 
the  wife  was  entitled  to  the  homestead,  and  it  could  not  be  sold  by 
legal  process.  You  set  aside  a  conveyance  to  her,  as  voluntarVt  &ud 
by  that  legal  process  you  sell  the  homestead,  and  deprive  her  of  it> 
in  the  teeth  of  the  Constitution  and  the  law.  It  is  thus  alienated  by 
legal  process  or  proceeding,  when  the  Constitution  says,  **  nor  ahsll 
said  property  be  alienated  without  the  joint  consent  of  husband  and 
wife,  where  that  relation  exists,  and  that  to  be  evidenced,  under  the 
statute  made  to  carry  out  the  constitutional  provision,  by  conveyance 
duly  executed  as  required  by  law  for  married  women." 

In  the  face  of  this  we  must  hold  it  may  and  shall  be  subject  to  be 
sold  by  legal  process,  and  be  alienated  without  conveyance  by  the 
wife,  executed  as  required  bjr  law  for  married  women. 

The  hvaband  makes  a  voluntary  deed  to  the  wife,  which  is  void 
lH>cause  he  is  indebted  and  therefore  must  be  just  before  he  is  gene^ 
ous.  His  creditors  have  prior  claim  protected  by  law,  but  that  claim 
does  not  reach  or  attach  to  the  homestead,  on  the  contrary  it  is 
expressly  excluded.  You  set  aside  the  conveyance  as  against  this 
creditor's  right,  and  enforce  the  right  he  had  before  it  was  made, 
and  lo,  by  some  magic,  that  right  is  enlarged  so  that  it  embraces  and 
swallows  up  the  homestead.  So  that  the  creditor,  so  far  from  being 
injured,  obtaios  a  benefit  he  did  not  before  have,  and  obtains  a  right 
Bot  before  enjoyed.    How  this  can  be  done,  or  worked  oat|  is  witft 
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we  are  unable  to  see.  The  coaveyauoe  is  void  as  to  creditors^  bat 
good  as  agamst  the  homestead,  so  far  as  to  defeat  the  right  of  the 
wife  to  it,  and  give  the  creJitor  the  right  to  appropriate  it  to  his  debt, 
which  right  is  not  oonveyed  or  stipulated  for  in  the  deed  to  her,  nor 
bargained  for  hj  the  creditor.  We  do  not  think  this  is  sustained 
either  by  reason  or  authority. 

We  therefore  hold,  that  this  deed  of  gift  to  the  wife,  thou^  b 
Toluntary  and  void  as  to  creditors,  does  not  defeat  the  homestea^.^ 
right,  nor  enlarge  in  any  way  the  right  of  the  creditors,  as  they 
existed  before  it  was  made. 

The  decree  will  be  modified  to  this  extent.  Costs  of  this  court 
will  be  paid,  one-half  by  complainant,  the  other  by  Hooke  and  wife. 

NoTS  BT  Tm  RxpoBTKB. — The  same  coDcInslon  was  reached,  by  a  divided  court,  in  BoynUm 
T.  McSeat^  81  Gratt.  456.    The  court,  Staples,  J.,  aaid : 

'*The  qaej^tion  Is  eubstamlally  the  eamc  as  that  which  arose  In  Shipe  y.  Hepass^  dec\dt:d  a,t 
Wytheville,  and  reported  In  S8  Gratt.  716, 739.  It  was  there  held,  by  a  majority  in  a  court  of  three 
jadget,  that  when  a  conveyance  i«  set  aside  for  fraud  at  the  suit  of  the  grantor's  creditors,  he  is  not 
estopped  as  against  them  to  assert  his  claim  of  homestead  in  the  property  embraced  in  the  dued. 
At  the  time  that  decision  waa  made,  the  court  had  access  to  but  few  of  the  authorities  bearini; 
apon  the  question.  A  reference  to  the  opinion  will  ehow  the  grounds  upon  which  it  waa  based, 
and  il  is  not  proposed  to  repeat  them  here. 

'^  Since  the  present  case  has  been  under  consideration,  I  have  taken  occasion  to  re-examine  the 
whole  snbject,  and  to  look  more  fully  into  the  authorities,  and  I  find  no  reason  to  doubt  the 
eorrectness  of  the  former  decision.  In  Thompson  on  Homestead  and  Exemptions,  the  most 
recent  work  on  the  subject,  the  cases  are  collected,  and  the  question  carefully  considered  on 
reason  and  authority.  I  propose  to  quote  somewhat  extensively  what  he  has  said,  as  my  own 
argnment  in  the  present  case.    After  stating  the  rule  In  question,  he  proceeds  as  follows : 

*'*The  reasons  for  this  rule  may  be  deduced  from  the  cases:  First,  that  the  homestead 
privilege  Is  created  for  the  benefit  of  the  wife  and  children,  as  well  as  that  of  the  husband  and 
father;  therefore  it  is  not  right  that  the  former  should  be  prejudiced  by  the  wrongful  act  of  the 
latter ;  second,  that  the  conveyance  being  void  as  to  creditor?,  it  stands  as  to  them  as  though  It 
bad  never  been  made.  If  it  had  not  been  made,  the  debtor  (or  his  wife)  could  have  a^sert^^d  tha 
riirht  of  homestead  in  the  premises  against  them,  and  they,  the  creditors,  cannot  assume  the 
inconi^istent  positions  of  asserting  the  nullity  of  the  conveyance,  and  claiming  a  right  under  it. 
Ill  other  words,  a  fraudulent  conveyance  does  not  enlarge  the  rights  of  creditors,  but  leaves  them 
10  i^nforce  the  rights  they  would  have  had  if  no  such  conveyance  had  been  made.  Expressed 
In  ntlll  another  way  —  the  interest  which  the  creditor  has  In  the  property  by  virtue  of  hi?  lien  ia 
t  d€riv<ttUM  inUresi^  proceeding  from  the  debtor  and  dependent  upon  his  title.  lience  the 
creditor  cannot  acquire  a  right  under  the  debtor's  title,  and  at  the  same  time  impeach  that  tltlo 
lie  cannot  sell  under  his  execution  the  debtor*?  title,  and  at  the  same  time  deny  the  debtor's 
ri^ht  of  homestead  on  the  ground  that  the  latter  has  no  title.  By  attempting  the  sale  the 
creditor  affirms  that  the  debtor  has  a  salable  interest,  and  the  law  means  that  interest  should  not 
be  taken  away  and  the  debtor  disturbed  In  his  possession  by  Judicial  process.  When  the  taw 
declares  that  a  debtor's  disposal  of  his  property  with  iutent  to  defraud  his  creditors  shall  be 
voidable  at  the  instance  of  his  creditor,  and  at  the  same  time  declares  that  specific  property  of  the 
debtor  shall  be  exempt  as  against  his  creditor'^  adverse  claims,  the  provisions  are  in  pari  maUria^ 
and  mnst  be  construed  together,  and  the  latter  provision  must  be  held  to  except  this  exenif^ 
property  from  ttao  operation  of  the  former  provision.  Certainly  it  would  be  very  inconsistent  tp 
■ay  tbat  a  debtor's  disposal  of  his  property,  and  which  property,  in  so  far  a«  the  creditor  and  his 
coocemed,  may  be  said  to  have  no  existence  at  all,  is  a  fraud  upon  the  creditor.  Nt 
iM,  In  l^gal  contemplation,  defrauded  by  a  mere  conveyance  made  by  his  debtor  ol 
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an  J  of  hU  property  which  such  creditor  has  no  right  by  law  lo  appropmtei  or  erea  to  tooeb  ^ 
any  civil  process.  A  conveyance  of  the  homestead  by  the  hasband  to  the  wife  eaanot  be  bsM 
fraudnlent  as  to  creditors,  for  the  reason  that  being  exempt  It  was  no  more  b^ond  their  rmdk 
tlian  before.* 

*'To  my  mind,  this  reasoning  is  not  only  Jnst  and  sonnd,  but  is  absolotely  nnaaswcfabls 
There  is  much  more  on  the  same  sabjoct  in  the  same  work,  bat  the  limits  of  this  opinion  wiU 
not  Justify  further  citation.    It  will  be  seen,  however,  that  one  of  the  rsasons  given  bj  the 
anthor  for  the  rule  suted  is,  that  the  creditor  cannot  be  said  to  be  hlndersd  or  delayed, « 
prejndioed  by  a  fraudulent  conveyance  embracing  property  subject  to  the  homestead,  bcosiitt 
the  debtor  is  entitled  to  hold  it  exempt  from  the  payment  of  his  debts.    A  striidng  illnsiratitja 
of  this  principle  is  furnished  by  the  cases  respecting  property  exempt  from  execution  at  b«. 
According  to  the  course  of  English  decisions,  it  was  long  settled  that,  to  maJce  a  volantsrjr  cue- 
veyance  void  as  to  creditors,  it  must  transfer  properQr  wtiich  would  be  liable  to  be  taken  in  ezeci* 
tion  for  the  payment  of  debts.    The  reasoning  upon  which  this  doctrine  was  based  waa,  that  tks 
statute  of  frauds  and  perjuries  was  not  intended  to  enlarge  the  remedies  of  creditorv  or  to  subjset 
any  property  to  execution  not  already  in  law  or  equity,  subject  to  the  demands  of  creditors.  A 
voluntary  conveyance  of  property  not  so  subject  would  not  be  injurious  to  them  nor  withic  tks 
purview  of  the  statute,  because  It  would  not  withdraw  any  fund  from  the  power  of  the  creditor 
wkiich  the  law  had  not  already  withdrawn  from  it.    And  it  would  be  a  strange  anomtly  to 
declare  that  to  be  a  fraud  upon  creditors  which  In  no  respect  varied  their  rights  or  remedies. 
And  hence  it  has  been  held  that  a  voluntary  settlement  of  stock  or  of  any  other  property  sot 
liable  to  execution  is  valid,  whatever  may  be  the  condition  of  the  grantor.    This  is  the  doctriss 
held  by  some  of  the  most  eminent  judges  in  England.    1  Story  Rq.  PI.  H  ^^i  ^^   ^^  ^  '"* 
that  Chancellor  Kent  and  other  American  jurists  have  very  justly  questioned  its  sooodaeii 
upon  the  ground,  that  although  property  thus  conveyed  could  not  be  reached  at  law,  eqoitj 
might  interfere  and  give  the  necessary  relief ;  for  otherwise  a  debtor  might  convert  all  his  pvop* 
erty  into  stock,  and  settle  it  upon  his  family.  In  defiance  of  the  claims  of  his  creditors.  Bat 
neither  Chancellor  Kxht  nor  any  other  American  judge.  In  discussing  this  question,  ever  aasia- 
tained  that  a  fraudulent  or  voluntary  conveyance  enlarged  the  rights  of  the  creditor,  or  that  bs 
would  be  prejudiced  by  a  conveyance  of  property  which  is  exempt  both  at  law  and  incqaiij 
from  the  payment  of  debts.    Take,  for  example,  the  property  exempt  from  levy  and  distrssi 
under  what  is  known  as  the  poor*debtor*s  law.    It  will  scarcely  be  maintained  that  if  the  dirtilor 
should  make  a  fraudulent  deed  conveying  this  property  along  with  other  property  subject  to  bli 
debts,  he  would  thereby  forfeit  his  claim  to  exemption  as  against  the  creditors. 

**  The  language  of  the  Conetitntion  is  equally  emphatic  with  respect  to  the  homestead  It 
declares  tliat  every  householder  or  head  of  a  family  sliall  be  entitled,  in  addition  to  tlieartkki 
now  exempt  from  levy  or  distress  for  rent,  to  hold  exempt  fh>m  levy,  selsnre,  sale  under  eisca> 
tion  urder  or  other  process,  ills  real  and  personal  property,  etc.,  to  the  value  not  ezoeediaf 
$9,000,  to  be  selected  by  him. 

"  It  is  raid,  however,  that  by  the  express  terms  of  this  provision  the  debtor  can  only  daim  the 
homestead  in  property  which  is  his  own,  atid  not  in  that  which  Is  another's.  The  Sapreos 
Court  of  Ohio  in  Sears  v.  ffankt,  14  Ohio  St.  S98,  has  given  so  complete  an  answer  to  this  qscs- 
tion,  I  will  content  myself  with  quoting  a  part  of  Judge  Soott's  opinion  in  that  case:  ^Althoo^b 
estoppeln  are  mutual,  the  plaintiffs  claim  a  rij^ht,  notwithstanding  the  conveyance,  to  recardthc 
property  as  still  belonging  to  the  debtor,  and  at  the  same  time  disr^puding  the  decree  wfaich 
they  have  asked  and  obtained,  to  insist  that  their  debtor  has  no  interest  wliatever  In  the  preia- 
ises.  The  debtor  is  estopped  equally  from  claiming  and  from  disclaiming,  while  the  creditor 
may  do  either,  and  each  in  turn,  as  his  interest  may  dicuie.  Such  a  position  can  banUy  be 
maintained.  The  rights  of  the  plaintiffs  in  this  action  are  only  those  which  belong  to  crediton 
seeking  to  set  aside  a  voluntary  conveyance  of  their  debtor  made  in  fraud  of  their  rights,  sad 
to  enforce  their  judgment  Hens  against  the  property  so  conveyed.  Their  daim  is  not  sadcc 
or  through  the  fraudulent  conveyance,  but  adverse  to  it,  and  when  at  their  suit  it  has  bce& 
set  aside  and  declared  wholly  void  as  against  them,  they  cannot  be  allowed  as  creditors  ts 
set.  up  tills  void  conveyance,  acainst  which  they  are  claiming,  for  the  purpoM  of  salsiglag 
thslr  rights  or  remedies  against  their  debtor,  or  for  the  purpose  of  estopping  hlas  tnm  tbt 
Miertion  of  the  rights  which  he  would  otherwise  have  as  against  thaui.  As  betwss 
llor  aad  doMor,  the  deed  is  simply  Toid,  and  cannot,  therafora,  aflset  tho  rights  «r 
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A  jodgment  creditor*!  lien  Is  only  upon  the  property  of  hli  debtor,  and  the  parchAier  at  a  nl« 
tm  execution  takes  in  general  only  the  debtor's  title.  If  the  debtor  has  no  title  or  interest  la 
the  property  levied  on,  there  is  nothing  for  the  creditor  to  sell,  and  it  is  not  competent  for  tlia 
creditor  while  seUin^  the  alleged  title  of  his  debtor  to  deny  his  right  to  a  homestead  on  tbt 
groand  that  he  has  no  ioterest  in  the  property  about  to  be  sold.  If  he  has  an  interest  in  tha 
komestead  property  which  the  creditor  can  sell,  he  has  an  interest  enough  to  secure  his  home* 
stead  from  Mle.  The  validity  of  the  fraudulent  conveyance  as  between  the  psrties  to  it  is  no 
eoDCem  of  the  creditor's  when  it  has  been  set  aside  as  to  him.  Ail  he  can  ask  is,  that  against 
him  it  shall  confer  no  rights  upon  any  one.  Wer»  these  plaintiffs  Judgment  creditors  of  the 
fkandnlent  grantee,  and  levying  their  execution  as  such,  the  case  would  have  been  entirely  differ- 
ent, and  it  might  then  well  be  said,  in  response  to  the  present  daim  of  Hanks,  the  creditor,  that 
one  person  cannot  have  a  homestead  in  the  property  of  another.* 

M I  might  also  quote  a  very  clear  and  satisfactory  argument  of  Judge  Duxoh  in  Om  ▼.  WUdtr, 
SDill.  45,  49,  and  of  the  Supreme  Court,  of  Wisconsin,  11  Wise  114,  to  the  same  eflbct;  but 
the  citations  already  given  contain  all  that  is  necessary  upon  this  particular  point 

**A11  that  has  been  said  relates,  of  course,  to  a  controversy  between  the  debtor  and  creditor 
csdusively.  The  deed  being  valid  between  the  parties,  no  claim  or  assignment  of  homestead 
can  affect  the  rights  of  the  fraudulent  grantee.  But  if  he  raises  no  objection,  if  he  does  not 
rdy  upon  the  estoppel,  and  tlie  controversy  is  narrowed  to  a  contention  between  debtor  and 
creditor,  I  can  see  nothing  to  preclude  the  former  as  against  the  latter  from  asserting  his  claim 
of  homestead. 

**  We  have  heard  much  of  a  sound  *  public  policy,*  which  requires  the  courts  to  intervene  for 
the  suppression  of  fraud ;  all  of  which  is  well  enough  as  a  guide  for  Judicial  discretion  when 
properly  understood  and  defined.  But  what  is  *■  public  policy?  *  As  a  basis  of  Judicial  decision 
It  is  whoUy  unreliable.  In  Liomss  Oatti,  5  Wall.  462,  the  Supreme  Court  of  the  United  States 
has  eaid :  *This  court  can  know  nothing  of  the  public  policy  except  from  the  Constitution  and 
Jaws,  and  the  course  of  administration  and  decision.  It  has  no  legislative  powers.  It  cannot 
amend  or  modify  any  legislative  acts.  It  cannot  exanune  questions  as  expedient  or  inexpedient, 
as  poUtic  or  impolitic.  Considerations  of  that  sort  must  in  general  be  addressed  to  the  legisla- 
tue.    Questions  of  policy  determined  there  are  concluded  everywhere.* 

**  It  Is  idle  to  say  a  man  cannot  take  advantage  of  his  own  fraud.  How  is  he  taking  adva:atag« 
of  fels  fraud  in  claiming  property  not  subject  to  his  debts  f  Now,  if  the  attempted  fraud  of  the 
debtor  Is  in  all  cases  to  defeat  the  homestead,  the  result  will  simply  be  to  giro  to  the  creditor  t 
profit  out  of  the  transaction  at  the  expense  of  the  family  of  the  debtor,  for  whose  benefit  the 
exeeption  is  mainly  intended.  And  it  becomes  a  grave  question  to  be  considered  how  far  *  pub- 
lic policy*  requires  that  the  family  of  the  debtor  shall  bo  punished  for  his  misconduct. 

**  But  why  do  we  look  only  to  cases  of  actual  fraud  ?  Instances  of  constructive  fraud  are  much 
more  numerous,  and  more  frequently  the  subject  of  Judicial  invesUgstioa.  Many  a  man,  whose 
sctual  indebtedness  bears  but  a  small  proportion  to  his  property,  makes  a  settlement  upon  his 
wife  or  children,  and  afterwards  spends  or  loses  so  much  of  his  estate  as  not  to  leave  enough  tc 
discharge  his  debts.  No  one  doubts  thst  a  settlement  of  this  sort  may  be  made  with  a  perfectly 
honest  Intent,  and  yet  the  law  pronounces  It  fraudulent,  and  It  will  be  set  aside  at  the  suit  of  th< 
creditors.  The  case  of  Johnston  v.  GiU,  37  Gratt.  687.  Is  just  puch  a  ca^e.  The  books  atH>nnd  wltb 
ether  of  a  similar  character,  in  which  there  is  not  a  whisper  of  actual  fraud.  And  yet  accordlni;  ti. 
the  reasoning  of  those  who  advocate  a  *  sound  public  policy,*  the  settlement  defeats  the  hom^ 
stesd  and  confers  upon  the  creditor  rights  he  would  not  have  had  without  the  settlement.  If 
this  very  case  there  is  no  reason  to  suppose  any  actual  fraud  was  Intended  All  the  clrcum- 
•tancee  rebut  any  such  conclusion.  At  the  time  the  deed  was  executed  the  Indebtedness  of  th% 
appellant  did  not  exceed  $500 ;  there  were  no  liens  upon  the  property,  nor  have  any  be^n  since 
scquired,  except  such  as  resulted  from  the  mere  filing  the  bill.  If  the  appellant,  instead  of  con- 
veying the  property  for  the  benefit  of  hi»  wife,  had  filed  his  claim  of  homestead,  th^  result 
would  have  been  nearly  the  same,  and  the  transaction  would  have  been  entirely  leigit^mate. 
Bet  it  seems  that  In  this  particular  case  the  form  of  the  Investment  stamps  the  transaction  as 
fraudulent ;  the  wife  loses  the  benefit  of  the  provision  made  for  her,  the  husband  forfeits  thi 
homeatead,  and  the  creditor  acquires  title  under  a  deed  to  a  third  person,  which  Is  a  nnlUOr  ai 
lo  him.  A  coarse  of  reasoning  which  leada  to  such  results  must  be  radically  wrong  and  Tldovaii 
ft  CKDBOt  iccelTC  the  ianctloii  of  my  support   I  know  that  caaes  will  sometlaMa  occw  In  whkk 
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ttM  dMd  to  tainted  with  actual  fhrad.  If  la  such  cases  It  Is  deemed  advisable  to  deprive  fbe 
debtor  of  the  homestead  for  the  benefit  of  the  creditor,  the  legislators  can  apply  the  roaedy 
under  such  limitations  as  may  be  needful  and  proper.  Whaterer  may  be  said  with  rsqMct  te 
ths  general  policy  of  thcM  homestead  provisions,  as  long  as  they  remain  It  la  the  daty  of  the 
ocmrts  to  sustain  them  liberally  by  the  exprees  mandate  of  the  Ooastltntlon. 

**In  eondnslon,  I  will  state  that  the  views  here  expressed  are  foUy  sustained  by  the  decMoef 
of  the  Snpreme  Courts  of  Mississippi  Alabama,  Louisiana,  Kentucky,  North  Carolina,  Vsssi> 
Chusetts,  Maine,  Vermont,  New  Hampshire,  Iowa.  Michigan,  Wisoonsln,  Texsa  and  MIsmvI  ; 
by  the  opinion  of  Judge  Dillon,  in  Obx  v.  TR/tfor,  2  Dill.  45,  and  the  opinion  of  Judge  Her- 
nuB  in  McFoHandr.  Ooodman^  6  BIss.  HI,  and  by  the  several  authors  who  have  treated  tks 
subject  See  Smyth  on  Homestead  and  Bxemptions,  $  58t;  Thompson  on  Homestead  si>4 
JExemptions,  $f  405-406 ;  and  Bump  on  Fraudulent  Conveyanoea,  where  all  the  oasee  ars  dted. 

'*  There  are  some  opposing  decisions,  I  admit,  but  they  will  be  found  generally  to  rslats  to 
conveyances  of  chattels  as  affectad  by  particular  statntes  of  the  several  States.  ThoBpsos, 
iiSSttttq,  The  case  of  Braekitt  v.  W(UHn»t  SI  Wend.  08,  relied  upon  In  the  dlasentli^  opinfos 
in  tho  Wytheville  case,  it  seems  has  been  overruled  in  New  York  by  YfVdoe  v.  Amiiy,  II  K.  T. 
&4S.  It  would  seem,  also,  that  the  case  of  MamdUmt  v.  Burton^  1  Ind.  9^  also  dted  in  the  siae 
opinion,  if  not  overruled,  was  certainly  not  followed  in  the  subsequent  ease  of  Faarflierv. 
£ow,  10  Ind.  54 ;  Thompson,  \  499. 

''The  Pennsylvania  cases  proceed  upon  the  ground  that  the  exemption  laws  of  thatSitts 
were  Intended  for  honest  men,  and  not  for  cheats  and  rogues —words  Interpolated  Into  the  ftit> 
ute  by  the  honorable  court.  Upon  the  same  principle  I  do  not  see  why  In  every  esse  apoo  n 
application  for  a  homestead  an  issue  should  not  be  directed  to  determine  whether  the  ^ipttessi 
is  an  honest  man.  According  to  my  understanding,  theee  exemptions  are  allowed  without  nfcr* 
ence  to  the  merit  or  demerit  of  the  debtor.  They  are  founded  upon  a  policy  that  hna  no  rahtioa 
to  the  character  or  eondnct  of  the  parties  claiming  the  benefit  of  them.  Neltlier  oar  OoMtlia- 
tion  nor  our  statutes  make  any  such  exception,  and  without  at  all  concurring  in  theobsenattoa 
that  every  man  is  a  cheat  and  a  rogue  who  makes  a  conveyance  invalid  aa  to  his  ersditors, 
until  tho  legislature  thinks  proper  to  interpose  I  shall  be  content  to  follow  the  anthodtiea  whidi 
hold  that  such  a  conveyance  as  to  them  (the  creditors)  at  leaatdoeanot  diveat  tha  debtor  of  Us 
right  to  a  homestead.  My  opinion,  therefore.  Is  that  the  decree  of  the  Cotpondn  Ooait  li 
erroneous,  and  must  be  revened  and  remanded  for  further  proceedings  in  coofbndly  wlih  ths 
views  here  expressed. 

MoNoiTBi,  P.,  and  AiroBBsoy,  J^  concuxted.   CBBimAH  and  Bohkb,  JJ. 


Johnson  v.  Statb* 

(8  Lea,  409.) 
BtaMs — repeal  of —  effect  upon  liquor  Uo&nse  vaUd  hrfor$  repmL 

A  8t4hite  prohibited  the  sale  of  intoxicating  liquors  within  four  mfles  of  anf 
incorporated  iastitution  of  learning,  except  within  incorporated  towns.  Hie 
defendant  had  a  license  to  sell  in  a  town  in  which  there  was  socli  aa  imtita- 
tion.  The  charter  of  the  town  being  repealed,  hM^  that  the  defendant  wm 
liable  to  prosecution  under  the  statute.* 

CONVICTION  of  unlawfully  selling  intoxicating  liqnon.     The 
opinion  states  the  faots. 

•  OoiqMBU  Armm  ▼.  Acpif  (#  Mkk.  «BIX  ■  Aa.  Bipw  MIL 
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J.  J.  Tumety  for  Johnson. 
AUamey^Oefural  Zeoj  for  the  State. 

Fbsbman,  J.  The  defendant  was  presented  by  the  grand  jury  of 
Trousdale  county  for  unlawfully  selling  and  tippling  intoxicating 
liquors  on  the  1st  of  May,  1879,  within  four  miles  of  an  incorporated 
institution  of  learning  in  the  town  of  Hartsville,  in  said  county,  the 
laid  selling  not  being  within  an  incorporated  town.  He  was  found 
guilty  under  the  instructions  given  to  the  jury  by  the  court,  and  has 
appealed  in  error  to  this  court  for  a  reversal  of  the  judgment. 

The  statute  under  which  the  party  was  convicted  is  highly  penal  in 
its  provisions,  the  jury  fixing  the  defendant's  fine  at  tlOO,  and 
imprisonment  in  the  county  jail  for  one  month.  The  case,  as  pre- 
sented in  the  agreed  facts,  is  as  follows : 

The  defendant  had  been  in  this  business  for  a  number  of  years  in 
the  town  of  Hartsville,  obtaining  license  from  the  County  Court 
clerk,  as  required  by  law,  taking  his  license  uniformly  for  the  term 
of  three  months.  On  the  1 1th  day  of  March,  1879,  the  firm  of  which 
defendant  is  a  member  took  out  a  license  for  twelve  months,  which 
was  duly  and  legally  issued  to  them  upon  payment  of  $150,  State 
and  county  tax  for  the  privilege  thus  granted.  It  may  be  remarked 
here  that  the  terms  of  the  license  granted  are  ''  to  keep  a  tippling- 
honse  at  any  one  place  in  Trousdale  county  "  for  the  period  specified. 
Bond  and  security  was  also  required  by  law  in  the  sum  of  $500,  that 
the  parties  are  to  keep  an  orderly  house,  and  in  all  things  conform 
to  the  requirements  of  the  statute  under  which  the  license  was 
granted,  which  is  an  act  "  to  tax  and  regulate  tippling  and  tippling- 
honsefl,  and  to  increase  the  revenue." 

At  the  date  of  the  issuance  of  the  above  license,  the  town  of  Harts- 
ville was  an  incorporated  town,  and  had  been  since  1858.  The  insti- 
tution of  learning  situated  in  or  near  said  town  had  been  incorporated 
in  1856.  The  charter  of  the  town  of  Hartsville  was  repealed  March 
28,  1879,  and  the  inhabitants  permitted,  if  they  choose,  to  accept  the 
benefits  of  the  "taxing  district"  system  inaugurated  by  the  last 
legislature,  but  the  agreed  case  shows  they  have  not  done  so. 

By  the  act  of  assembly  of  March  20, 1877,  it  was  made  a  misde- 
meanor to  sell  or  tipple  spirituous  liquors  within  four  miles  of  an 
incorporated  institution  of  learning  in  this  State,  under  penalty  of 
noi  lem  than  one  hundred  nor  more  than  two  hundred  and  fifty  dol- 
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Jars,  and  imprisonment  not  less  than  one  nor  more  than  six  monthti 
But  the  second  section  of  this  act  excepted  from  its  application  the 
^ale  of  such  liqnors  within  the  limits  of  any  incorporated  town,  and 
also  to  sales  made  by  persons  having  license  to  make  the  same  at  ths 
passage  of  said  act,  daring  the  time  for  which  snoh  license  was 
granted.  It  has  been  urged  that  we  should  hold  the  exception  in 
the  above  statute  in  favor  of  existing  rights  under  licenses  granted, 
and  should  protect  the  defendant  in  this  case.  But  the  language  of 
the  act  is  definite,  that  only  such  licenses  as  were  owned  by  penoni 
at  the  date  of  that  act,  to  wit,  March  10,  1879,  are  excepted.  The 
case  then  is  that  there  has  been  a  sale  of  spirituous  liquors  within 
/our  miles  of  an  incorporated  institution  of  learning  not  within  an 
incorporated  town.  Nothing  more  appearing,  the  party  is  clearly 
guilty  under  the  act  of  1877,  under  which  he  was  convicted.  He 
defends,  however,  under  the  license  issued  and  paid  for  March  11, 
1879,  authorizing  him  to  tipple  in  consideration  of  $150,  State  and 
^county  tax,  paid  to  the  State,  under  a  law  of  the  State  authorizing 
such  license.  The  terms  of  this  license,  as  we  have  said,  are  that  the 
|>arty  is  authorized  to  *'  keep  a  tippling-house  at  any  one  place  in 
Trousdale  county ''  for  twelve  months  from  the  date  of  its  issuance. 
It  is  claimed  that  this  license  gives  immunity  for  twelve  months  to 
keep  a  tippling-house  in  the  town  of  Hartsville,  it  being  the  place  of 
business  of  the  parties  at  the  time,  and  being  lawful  to  do  so  at  the 
time,  because  the  town  was  then  an  incorporated  town,  and  liqaor 
anight  be  sold  within  its  limits,  notwithstanding  the  proximity  of  an 
•incorporated  institution  of  learning ;  that  the  license  is  a  contract 
to  be  allowed  to  sell  for  the  twelve  months,  the  obligation  of  which 
cannot  be  impaired,  and  that  the  repeal  of  the  charter  exposing  the 
parties  to  the  penalties  was  such  an  impairment,  if  they  are  now  held 
subject  to  the  penalties  of  the  statute. 

We  do  not  deem  it  necessary  to  give  a  definite  decision  of  the 
question  whether  such  license  is  a  contract  protected  by  the  immani- 
ties  in  favor  of  the  right  thus  secured  under  the  Constitution  of  the 
United  States  and  of  our  own  State.  The  terms  of  the  license  and 
the  grant  of  the  privilege  are  expressed  in  very  general  terms,  it  is 
true,  and  if  literally  construed,  might  be  held  to  include  the  right 
to  sell  anywhere  within  the  limits  of  the  county,  subject  to  no  pealrifr 
Uon,  control  or  regulation.  But  this  would  not  be  a  fair  oonstractioa 
of  what  was  intended,  even  assuming  it  to  be  a  contract  in  the  fallf 
^est  sense  of  the  term.    We  take  it  that  the  fair  meaning  is  thai  the 
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party  is  to  enjoy  the  exercise  of  the  privilege  granted,  subject  to 
Biich  reasonable  police  regulations  as  may  be  deemed  necessary  for 
the  protection  of  the  community.  That  it  shall  be  held  and  enjoyed 
in  the  same  way  as  other  rights  secured  by  the  Constitution  and  laws 
of  oar  State.  For  instance,  a  man  has  the  right  to  own  a  horse,  it  iff 
Lii  property,  and  he  may  use  him,  in  a  reasonable  way,  as  he  pleases, 
Imt  not  to  the  detriment  of  his  neighbors'  rights,  nor  the  disturb- 
ance of  the  community,  as  by  riding  into  a  public  assembly,  or  tak- 
ing  him  into  a  church.  He  can  ride  his  horse  as  rapidly  as  he  chooses, 
as  a  general  rule,  but  as  we  have  held,  he  cannot  run  him  along  a 
public  road  at  the  peril  of  doing  an  injury  to  other  persons  equally 
entitled  to  the  use  of  the  highway  with  himself.  So  under  this  license 
the  party  could  tipple,  but  not  on  election  days,  nor  within  a  mile  of  a 
religious  meeting,  and  the  like  restrictions  found  in  our  statute  book. 
In  view  of  the  importance  of  the  police  powers  to  the  well-being 
of  the  State,  it  ought  not  to  be  held  that  its  reasonable  exercise  for 
the  regulation  of  the  enjoyment  of  even  well-defined  rights,  is  in 
any  way  an  infringement  on  the  rights  of  any  member  of  the  com- 
munitVy  except  where  the  violation  of  that  right  is  clear  and  unmis« 
takable.  In  this  view  of  the  question  we  hold  that  while  the  party 
here  may  be  conceded  to  have  the  privilege  to  tipple  in  the  county 
of  Trousdale  for  the  period  of  twelve  months,  the  regulation  that 
be  shall  not  do  so  within  four  miles  of  an  incorporated  institution  of 
learning  is  but  a  reasonable  regulation,  and  one  to  which  his  right 
may  be  well  subjected  without  impairing  in  any  fair  legal  sense  the 
enjoyment  of  the  privilege  granted.  In  other  words,  that  he  takes 
the  privilege,  and  may  enjoy  it,  subject  to  the  paramount  right  of 
the  State  to  protect  the  community  from  evils  incident  to  its  exercise. 
He  may  well  enjoy  the  privilege  of  tippling  in  the  county  of  Trous- 
dale, and  at  the  same  time  the  State  may  well  provide  for  the  pro- 
tection of  her  youth  from  the  baneful  influences  of  his  traffic  while 
engaged  in  the  acquisition  of  an  education,  in  many  cases  away  from 
home  and  the  watchful  oversight  of  parents  and  guardians.  This 
does  not  abrogate  his  license,  but  leaves  it  in  full  force  —  only  regu- 
lates its  exercise  for  the  general  good.  It  could  not  be  maintained 
in  any  aspect  of  the  question  that  the  grant  of  the  privilege  to  tip- 
fie,  which  might  at  the  time  be  exercised  within  incorporated  towns, 
irrespective  of  their  proximity  to  institutions  of  learning,  neces- 
sarily included  the  right  to  do  so  should  the  town  cease  to  be  incor< 
pormted,  nor  could  it  be  held  that  the  legislature  was  precluded  from 
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repealing  the  charter  of  incorporation  of  any  town,  or  if  it  did  so  that 
all  the  results  of  such  a  repeal  should  not  follow  in  order  to  the  pro* 
tcction  of  parties  in  the  exercise  of  the  right  to  tipple  under  a  license. 
The  right  granted  may  be  exercised  with  ample  freedom  in  this  case  in 
the  county  of  Trousdale,  without  the  violation  of  any  law,  by  simply 
engaging  in  the  business  within  an  incorporated  town,  or  farther  than 
four  miles  from  an  incorporated  institution  of  learning.  For  these 
reasons  we  hold  the  view  of  his  honor,  the  circuit  judge,  correct, 
and  that  the  conviction  of  the  party  was  properly  had,  independent 
of  the  question  whether  his  licensed  privilege  be  a  contract  or  not. 

On  that  question  we  find  the  decision  of  our  courts  conflicting,  and 
not  very  satisfactory,  to  say  the  least  of  them.  In  New  York  and 
.Massachusetts  it  has  been  held  that  a  license  granted  has  not  the 
el«;ments  of  a  contract  and  protected  as  such,  while  in  New  Hamp- 
shire, Alabama  and  New  Jersey  the  contrary  has  been  held.  Metro- 
politan Board  of  JSxcise  v.  JBarrie^  84  N.  Y.  657  ;  Colder  v.  JTwriy, 
6  Gray,  597 ;  Commonwealth  v.  JSrennaw,  103  Mass.  70;  Adams  ▼. 
Jfacketty  7  Fost.  289;  State  v.  FAalen^  3  Harr.  441 ;  Boyd  v.  SMe^ 
46  Ala,  329. 

On  this  question  we  express  no  opinion,  deeming  the  view  we  have 
taken  conclusive  of  the  case  and  satisfactory.  It  will  be  time  enough 
to  decide  the  question  of  contract  when  it  is  fairly  presented. 

Let  the  judgment  be  affirmed. 


WnxiAMsoN  v.  Stbha 

(8  Lea,  687.) 

Sale — of  grotoing  crop  as  against  execwUon  creHUtr, 

Id  consideration  of  supplies,  A,  by  a  written  instrument,  not  recorded,  soU  tm 
n  so  much  of  a  growing  crop  of  cotton  as  would  be  sufficient  to  make  two 
1)a]es  of  lint  cotton,  each  weighing  not  less  than  oOO  pounds,  the  same  to  be 
gathered,  prepared  for  market  and  delivered  by  the  first  of  the  next  December 
C,  an  execution  creditor,  levied  on  seed  cotton  in  a  pen,  part  of  the  crop, 
before  the  first  of  December.  Edd,  that  C*s  levy  had  preference,  althoa^ 
A  before  the  levy,  intended  to  gin,  bale  and  deliver  that  particular  cotton  to  Bl  * 


R 


EI'LEVIN.    The  opinion  states  the  facts.    The  defendaai  had 
judgment  below. 


•  Bee  XWf  T.  Byrvm  (10  8. 0. 46S),  80  Am.  Sep.  88,  tad  DOti^  M. 
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Jimes  dk  Steele^  for  Steele. 

CooPBB,  J.  Action  of  replevin  for  two  balee  of  cotton,  brought 
by  Williamson  against  the  officer  who  had  levied  an  execution  in 
fiaror  of  Steele  on  the  cotton.  Steele  was  substituted  as  defendant 
in  place  of  the  officer.  The  case  was  tried  by  the  judge,  without  a 
jury,  who  rendered  judgment  for  the  defendant,  and  the  plaintiff 
appealed  in  error. 

The  cotton  was  raised  by  Hays  and  Puryear  in  1870.  On  the  1 51h 
of  November,  1870,  the  cotton  being  then  in  a  pen  and  unginticd, 
it  was  levied  on  by  a  valid  execution  in  favor  of  Steele  against  Ilnys 
and  Puryear. 

On  the  17th  of  November,  1870,  the  writ  of  replevin  was  sued 
out.  The  plaintiff  claims  under  a  written  instrument  executed  by 
Hays  and  Puryear  on  the  4th  of  June,  1870,  duly  proved  and  regis- 
tered on  the  twenty-second  of  July  of  that  year.  By  this  instru- 
ment the  grantors  say  they  *^  have  this  day  bargained  and  sold  and 
do  hereby  convey  **  to  G.  T.  Williamson  "  so  much  of  the  cotton 
crop  "  now  being  raised  on  their  farm,  describing  it,  "  as  will  be  suffi- 
cient to  make  two  bales  of  lint  cotton,  each  weighing  not  less  than 
five  hundred  pounds^  the  same  to  be  gathered  and  prepared  for 
market  by  us,  and  delivered  to  the  said  O.  T.  Williamson  by  the  first 
day  of  December  next."  It  is  then  recited  that  the  conveyance  is 
made  in  consideration  that  Williamson  ^^  has  already  and  is  in  the 
futnre  to  furnish  "  the  grantors  with  supplies  to  make  the  crop  then 
growing,  the  supplies  not  to  exceied  seventy-five  dollars.  "  Now,  if 
we  do  not  pay  said  Williamson  for  said  supplies  by  the  first  of 
December,  then  said  Williamson  is  to  sell  said  cotton  for  the  best 
price  he  can  obtain,  and  out  of  the  same  pay  first  the  expense  of  this 
trnst,  and  next  for  said  supplies,  and  the  balance  to  us." 

It  was  agreed  by  the  parties  that  Hays  and  Puryear  raised  on  the 
farm  seven  bales  of  cotton,  five  of  which  were  prepared  for 
market  and  sold  by  them  without  the  knowledge  of  the  plaintiff. 
There  was  left  3,220  pounds  of  seed  cotton  in  a  pen,  being  the  cotton 
levied  on,  and  300  pounds  ungathered  in  the  field.  The  seed  cotton 
ill  the  pen  w^uld  about  make  two  bales  of  600  pounds  each,  and 
flays  and  Puryear  intended  to  have  it  ginned,  made  into  two  bales, 
and  delivered  to  Williamson,  but  they  did  not  oomm^jiicata  thir 
design  to  Williamson,  or  inform  Steele  thereof  until  after  the  levy. 
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The  owner  of  a  growing  crop  may  make  a  valid  oonveyanoe  of  il 
in  mortgage,  whidi,  if  registered,  will  be  good  against  creditors. 
Butier  v.  HtU^  1  Baxt.  875.  A  similar  conveyance  of  a  definite  part 
of  the  crop  would,  no  doubt,  be  equally  valid  pro  tanto.  The  didl* 
oulty  in  this  case  is  that  the  instrument  relied  on  does  not  convey 
any  particular  or  aliquot  part  of  the  crop,  as  one-half,  one-fourth,  or 
the  like,  nor  even  a  specific  portion,  in  pounds  or  bales,  so  designated 
as  to  pass,  by  the  terms  used,  at  once  to  the  grantee.  TTuirman  v. 
JmkvMy  2  Baxt.  426.  It  conveys,  it  is  true,  so  much  of  the  cotton 
crop  as  will  make  two  bales  of  lint  cotton,  each  weighing  not  less 
than  500  pounds,  but  does  not  so  specify  the  part  intended  to  be  con- 
veyed as  to  pass  the  title.  The  rule  of  law  requires  such  a  descrip 
tion,  either  general  or  special,  of  the  property  sought  to  be 
mortgaged,  as  will  enable  anyone  to  take  the  deed,  and  from  its  fsce 
to  designate  the  property  described.  Overton  v.  JSblinshade^  5 
Heisk.  683.  This  may  be  done  where  a  definite  although  undivided 
share  is  conveyed,  for  the  grantee  takes  title  to  the  extent  of  the 
interest  in  every  part  of  the  property.  Nor  would  the  rights  of  the 
grantee  in  such  case  be  prejudiced  by  a  provision  that  the  share  wai 
<<  to  be  gathered,  prepared  for  market,  and  delivered  **  by  the  grantor 
to  the  grantee,  for  it  would  only  amount  to  a  stipulation  for  so  mach 
work  on  the  crop,  and  the  delivery  would  be  of  that  to  which  ihe 
title  had  already  passed.  But  where  only  a  certain  quantity  of  arti- 
cles of  the  same  character,  such  as  cattle,  grain  in  bulk,  or  a  partica* 
lar  crop,  is  undertaken  to  be  conveyed,  no  title  can  pass  until  the 
quantity  is  selected  and  set  apart;  until  selection  made,  the  whole 
property  would  be  subject  to  execution  by  the  grantor's  crediton. 
For  what  is  sold  is  not  separated  from  that  which  is  not  sold,  and  the 
grantee  has  no  title  in  any  particular  property  for  which  he  could 
bring  an  action.  Sugg  v.  Tillman^  2  Swan,  208;  Farquharson  v. 
McDonakly  2  Heisk.  404,  416.  The  grantee,  under  the  deed  before 
U8,  has  no  right  to  select  any  particular  part  of  the  cotton  raised  lo 
the  extent  of  the  quantity  necessary  to  make  two  bales,  and  shseit 
title  thereto  as  against  the  grantor's  creditors  acquiring  liens  on  the 
crop.  If  he  could  do  so  as  to  the  seed  cotton  levied  on  by  the 
defendant,  he  could  equally  select  his  two  bales  from  the  five  preri- 
ously  sold.  His  right  would  be  ambulatory  to  suit  his  convenieoee 
or  his  caprice.  The  selection  is  left  to  the  grantors  by  whom  the 
prescribed  quantity  is  to  be  '^  gathered,  prepared  for  market  and 
deliyered."    It  is  the  fact  that  no  title  passed,  or  could  possibly  pi«^ 
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to  any  of  the  cotton  until  designated  by  the  selection  of  the  grantorsi 
that  gives  the  creditor  the  better  right.  The  contract  embodied  ia 
the  instnunent  was  legal,  and  a  selection  and  setting  apart  of  the 
property  for  the  grantee  by  the  grantors,  before  levy,  would  have 
perfected  the  grantee's  right  in  equity.  Langton  v.  Hartany  1  Hare, 
549;  IVidps  V,  Murray^  2  Tenn.  Ch.  760;  Grimes  v.  Bosey  24  Mich. 
416.  The  intention  of  the  grantors  to  have  the  seed  cotton,  which 
was  levied  on,  ginned,  made  into  bales,  and  delivered,  cannot  supply 
the  place  of  the  act.  The  will  is  not  equivalent  to  the  deed,  where 
the  rights  of  third  persons  are  concerned. 
The  judgment  will  be  affirmed. 


Jaoksok  v.  RuiLSDai. 

CILiA,flSS.> 

MBmriaQ$'-^mafrl6dwman^€onwifanceU>tmUi^ 

A  married  woman,  accepting  a  conveyance  of  land  to  her  separate  use, 
ing  a  lien  for  unpaid  part  purchase-money,  is  bound  by  the  conveyance,  and 
cannot  recorer  her  payments,  and  the  lien  may  be  enforced.* 


B 


ILL  to  enforce  a  vendor's  lien.   The  opinion  states  the  case.  Hie 
complainant  had  a  decree  below. 


W,  H.  McCaXLum^  for  complainant. 

N,  Smithsan  and  Jl  S.  WilkeSy  for  defendants. 

CooPBR,  J.  On  the  ISth  of  October,  1874,  Fannie  W.  Rntledge^ 
then  and  now  a  married  woman,  bought  from  J.  H.  Crenshaw  a  tract 
of  land  at  the  price  of  $3,144.60.  She  paid  him  in  cash  tl,500, 
being  money  collected  from  her  late  guardian  by  suit  in  the  Chan* 
eery  Court,  and  paid  to  her  in  person  under  orders  of  that  court. 
She  gave  Crenshaw  her  two  notes  for  $822.30  each,  payable  respectively 
on  the  25th  of  December,  1876  and  1877.  These  notes  were  indorsed 
to  the  complainant,  R.  A.  F.  Jackson,  for  value,  before  maturity. 
Crenahaw  had  bought  the  land  from  D.  L.  Gordon,  and  paid  bia 

•  To  Mm*  effaet,  Ooikman  t.  ARfy,  anU,  p.  491. 
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therefor,  bat  the  legal  title  was  still  in  Gordon.  At  the  reqneit 
of  Crenshaw,  Gordon  made  the  conveyance  by  deed  in  fee  direct 
to  Fannie  W.  Rutledge,  to  her  sole  and  separate  use,  reciting  the 
consideration  passing  from  her  to  Crenshaw,  and  retaining  a  lien 
on  the  land  for  the  payment  of  the  two  notes  given  for  the  purchase- 
money.     Rutledge  and  wife  went  into  possession  of  the  land. 

On  the  15th  of  November,  1877,  Jackson  filed  the  original  bill  in 
this  cause  against  Fannie  W.  Rutledge  and  W.  W.  Rutledge,  her 
husband,  to  enforce  the  lien  reserved  on  the  land  for  the  payment  of 
the  purchase  notes.  The  husband  and  wife  answered  jointly,  admit- 
ting the  sale  and  purchase  of  the  land  and  execution  of  the  notes  as 
above  stated.  They  suggest  that  Gordon^s  title  to  the  land  is  defect- 
ive, and  insist  that  the  notes  and  ^  the  contract  of  purchase  were  void, 
because  of  the  coverture  of  the  defendant,  Fannie,  at  the  time.  On  the 
2d  of  September,  1878,  Rutledge  and  wife  filed  a  bill,  in  the  nature 
of  a  cross-bill,  against  Jackson,  Crenshaw  and  Gordon,  restating  the 
facts  as  above,  and  asking  for  relief  upon  the  ground  of  a  defect  of 
title,  and  that  the  contract  of  purchase  was  void  for  the  reason  just 
stated.  The  defendants  to  this  bill  filed  a  joint  answer,  in  which 
they  set  out  the  facts  touching  Gordon's  title  to  the  land,  and  resist 
the  relief  sought.  An  agreed  statement  of  facts  was  afterwards 
drawn  up  by  the  parties,  upon  which  and  the  pleadings  the  cause 
was  heard  by  the  chancellor,  who  sustained  the  validity  of  the  con- 
veyance and  subjected  the  land  to  the  satisfaction  of  the  unpaid  par- 
chase-money  under  the  lien  reserved  in  the  deed.  He  gave  no 
personal  decree  against  either  the  husband  or  wife.  Rutledge  and 
wife  appealed. 

It  is  conceded  that  the  title  to  the  land  is  good,  and  that  Jackson, 
by  the  admission  of  Crenshaw  and  Gordon,  is  entitled  to  the  unpaid 
]>urchaRe-money,  if  it  can  be  collected.  The  case  turns,  therefore, 
upon  the  point  whether  the  lien  reserved  in  the  deed  can  be  enforced. 
Tlie  counsel  for  the  married  woman  insi«t  that  the  sale  and  convey- 
ance are  void  by  reason  of  their  client's  coverture  at  the  time  they 
were  made,  and  as  a  consequence,  that  she  should  have  a  decree 
against  Crenshaw  and  Gordon  for  the  money  paid,  which  should  also 
be  declared  a  lien  on  the  land,  and  that  she  should  recover  the  valne 
of  permanent  improvements,  subject  to  an  account  for  rents  since  she 
has  been  in  possession. 

''As  to  personal  estate,"  says  Lord  Habdwickb,  *' aadonbtediy, 
where  there  is  an  agreement  that  the  wife  shall  have  to  her  separata 
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either  the  whole  or  particular  parts,  she  may  dispose  of  it,  though 
nothing  is  said  of  the  manner  of  disposing  of  it."  I^eacock  v.  Monky  2 
Ve8.,Sr.  191.  "I  ha  veal  ways  thought  it  settled,"  says  Lord  Thublow, 
citing  Peacock  v.  Monk^  and  a  very  old  case  in  Tothill,  ^*  that  from 
the  moment  in  which  a  woman  takes  personal  property  to  her  sole 
and  separate  usci  from  the  same  moment  she  has  the  sole  and  sepa- 
rate right  to  dispose  of  it."  Feitiplace  v.  Gorges^  1  Yes.,  Jr.  46  ;  8,  (7., 
3  Bro.  C.  C.  8.  Since  this  decision,  the  power  of  a  married  woman 
to  dispose  of  money  or  personal  -  effects  held  to  her  separate  use, 
where  there  is  no  restraint  upon  her  power  of  disposition  in  the 
settlements,  has  been  universally  conceded.  Our  decisions  are  in 
accord.  Prenoelt  v.  Loomey^  8  Yerg.  63;  Porter  y.  Baldwin^  7  Humph. 
175;  Maartin  v.  OUiver^  9  id.  666;  Potoell  y.  Powell,  id.  477;  Cox  v. 
JScoUj  Memp.  L.  J.  248.  So,  of  the  rents  and  profits  of  her  separate 
realty.  Young  v.  Jones^  9  Humph.  551;  Bottoms  v.  Corley^  5  Heisk. 
11;  Ordway  v.  Bright^  7  id.  681;  Cheever  v.  Wilaofij  9  Wall.  119. 
A  married  woman  may,  with  separate  means,  or  by  the  proceeds  of 
property  in  which  she  has  an  interest,  purchase  property,  personal  or 
real,  from  her  husband  or  a  third  person,  and  have  it  settled  to  her 
separate  use.  Livingeton  v.  Idvingston^  I  Johns.  Ch«  537;  J^ady 
ArundeU  v.  Phippe,  10  Yes.  139;  LUes  v.  Fleming^  1  Dev.  £q.  185; 
Pritehard  v.  WaUacej  4  Sneed,  405;  Beady  v.  Bragg,  1  Head,  512; 
MeClurey.  Book,  6  Baxt.  368;  2hrbox  v.  Tonder,  1  Tenn.  Ch.  164. 

It  is  true  the  common-law  incapacity  of  a  married  woman  to  con- 
tract is  fully  recognized  in  this  State.  Catron  v.  Warren^  I  Cold. 
358;  ITirby  v.  Miller,  4  id.  3.  She  cannot,  therefore,  make  a  valid 
promissory  note.  Sheppard  v.  Kindle,  3  Humph.  80.  She  can  only 
bind  her  separate  estate,  within  the  power  conferred,  by  an  express 
agreement  and  in  the  contract  if  in  writing.  Cherry  v.  Clements,  10 
Humph.  552;  Bagsdale  v.  Gosaett,  2  Lea,  730.  And  any  decree  for 
specific  performance  can  only  be  in  rem  against  the  specific  property, 
not  in  personam  against  the  mamed  woman.  Aylett  y,  Ashton,  I 
M.  &  C.  106;  Phancis  v.  Wigzell,  1  Mad.  268;  Young  v.  Paul,  2 
Stockt.  401;   Chatterton  v.  Young,  2  Tenn.  Ch.  771. 

By  reason  of  the  personal  incapacity  of  a  married  woman  to  con- 
tract, she  cannot  make  an  executory  agreement  to  purchase  land  on 
credit,  and  pay  the  purchase-money  by  installments.  It  would  be 
optional  with  her  whether  she  would  comply  with  her  contract,  or 
mierpofle  her  coverture  in  bar  of  the  recovery  of  the  money,  or  of 
a  •peoifi'^  performance.  Morrison  v.  Kinsira^  55  Mist»  TL  8o^  wh«re 
Vol.  XXXI  —  88 
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ft  conveyance  has  been  made  to  a  married  woman,  thoagh  not  to  her 
separate  use,  and  she  has  reconveyed  in  mortgage  to  secare  the  pa^ 
chase-money,  the  mortgage  is  of  no  legal  validity.  Concord  Bank 
V.  BeUis^  10  Cash.  276;  Eaton  v.  Oeorf/e,  40  N.  H.  258.  Bat  oven 
in  sach  cases,  equity  has  interposed  by  compelling  the  husband  acd 
wife,  w^ere  the  husband  has  thereby  acquired  an  interest,  to  make  a 
valid  mortgage  to  secare  the  price.  Leach  v.  Noyea^  45  N.  11.  364,  or 
has  upheld  the  mortgage  as  creating  an  equitable  lien.  Haieh  v. 
Morris^  3  Edw.  313.  Mr.  Bishop's  comment  on  the  relative  rights 
of  the  parties  in  such  cases  is  thif«:  ^'  In  a  court  of  law,  the  convey- 
ance to  the  wife  must  be  held  good,  at  least  as  between  the  parties; 
because,  though  the  mortgage  being  void,  no  consideration  passed 
to  the  grantor  for  the  conveyance,  yet  it  was  what  he  consented  to 
receive,  and  a  voluntary  conveyance  is  at  law  sufficient  to  pass  the 
estate.  In  equity,  on  the  other  hand,  the  grantee  would  be  held  to 
be  a  trustee  for  the  grantor  by  reason  of  the  failure  of  what  was 
really  contemplated  between  the  parties  as  a  consideration.'*  1  Bish. 
Mar.  Wom.  §  600. 

If  the  conveyance  be  to  the  sole  and  separate  use  of  the  married 
woman,  there  seems  to  be  no  difficulty  in  treating  a  debt  contracted 
in  the  purchase  as  binding  on  the  property,  although  not  perionally 
obligatory  on  the  feme^  because  where  she  takes  possession  uidet 
the  conveyance,  the  debt  is  contracted  for  the  benefit  of  her  separata 
estate.  It  was  so  hold  in  BaUin  v.  DiUaye^  87  N.  Y.  85,  39,  a 
decision  of  weight  upon  principle,  the  statutes  of  New  York  at  that 
time,  as  the  opinion  shows,  not  having  done  away  with  the  commoo- 
law  disability  of  a  married  woman  to  contract.  See  also  YaU  v. 
DedereTy  22  N.  Y.  460.  So,  where  the  husband  or  a  third  person 
buys  the  land,  and  causes  the  conveyance  to  be  made  to  the  wife  to 
her  sole  and  separate  use,  there  is  no  difficulty  in  enforcing  against 
the  land  the  vendor's  lien  for  the  unpaid  purchase-money.  Upshav 
V.  Hargrove^  6  Sm.  A  M.  291 ;  Doyle  v.  Orr^  51  Miss.  229.  And  all 
the  cases  ascree  that  the  contract  between  a  married  woman  and  a 
third  person  for  the  purchase  by  the  former  from  the  latter,  is  not 
void  or  voidable  merely  because  the  married  woman  is  not  bound. 
Concord  Bank  v.  BeHis,  10  Cush.  276;  Catron  v.  Warren^  1  Cold. 
858.  At  any  rate,  to  use  the  language  of  Beck,  J.,  in  an  Iowa  case: 
"  If  it  appears  certain  that  a  party  contracting  with  a  married  womao 
will  not  suffer  on  account  of  her  disability,  as  in  the  oaae  where  she 
haa  performed  her  obligation,  or  has  done  that  which  is  the 
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ention  for  the  promise  of  the  other  party,  or  whi  a  the  '*  considera- 
tion is  secured  to  him."  Chamberlin  v.  Robertson^  81  Iowa,  408, 
414. 

If,  now,  we  have  a  married  woman  with  money  which  she  may  use 
in  purchasing  land,  an  actual  purchase  and  conveyance  of  the  land 
to  her  sole  and  separate  use,  capacity  in  her  to  purchase  and  take  by 
grant,  and  the  consideration  secured  to  the  yendor  without  reference 
to  the  personal  liability  of  the  femey  we  have,  under  the  foregoing 
principles  and  decisions,  all  the  elements  of  a  valid  trade.  Her 
incapacity  to  execute  valid  notes,  if  we  treat  the  purchase  notes 
as  void  on  that  ground  and  because  not  expressly  made  obligatory 
on  her  separate  estate,  would  not  affect  the  vendor's  right  to  subject 
the  land  to  the  satisfaction  of  the  unpaid  purchase-money  by  virtue 
of  the  vendor's  equity  and  of  the  lien  reserved.  By  the  delivery 
and  acceptance  of  the  deed  of  conveyance,  the  contract  was  executed 
and  the  title  vested  in  her.  She  takes  the  title  subject  to  the  charge 
created  by  the  terms  of  the  deed.  Trezevant  v.  Beitia^  1  Leg.  Rep. 
48;  Lee  v.  Newman^  1  Memp.  L.  J.  139;  Eskridge  v.  Eikridge^  61 
Miss.  522. 

Under  such  circumstances,  the  married  woman  is  not  entitled  to 
have  the  cash  payment  refunded.  In  making  the  payment,  as  we 
have  seen,  she  exercised  a  right  which  the  law  concedes.  Having 
the  money,  she  might  dispose  of  it,  even  to  her  husband,  with  or 
without  consideration.  Her  disability,  this  court  has  often  said,  is  a 
shield  to  defeYid,  not  a  sword  with  which  to  attack.  There  is  not 
the  least  ground,  in  a  court  of  equity,  to  rescind  the  purchase,  and 
charge  the  land  with  the  money  paid  by  her.  All  she  can  justly 
claim  is  exemption  from  personal  liability. 

The  land  is  hers,  subject  to  the  payment  of  the  purchase-money 
by  virtue  of  the  vendor's  lien,  and  as  Crenshaw  and  Gordon  agree 
that  this  money  shall  go  to  the  original  complainant,  Jackson,  no 
difficulty  arises  out  of  the  fact  that  the  notes  are  invalid  as  notes. 
The  same  conclusion  has  been  reached,  and  that  too  after  decisions 
to  the  contrary,  in  a  precisely  similar  case,  by  the  Supreme  Court  of 
Mississippi,  the  clear  and  satisfactory  opinion  being  delivered  by 
Ca^ipbell,  J.     Johnson  v.  Jones^  61  Miss,  860. 

One  of  the  counsel  for  the  married  woman  calls  attention  in  his 
brief  to  the  fact  that  the  fund,  part  of  which  was  used  in  paying 
for  the  land,  was  settled  upon  the  feme  by  the  decree,  "  subject  to 
her  disposition  by  last  will  and  testament"    But  this  settlement  was 
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madB  while  the  client  was  an  infant,  and  was  intended  to  enlarga 
ber  power,  not  to  restrict  it.  After  she  came  of  age,  upon  privy 
examination  by  the  chancellor  himself,  and  formal  decree,  the  fund 
wars  paid  directly  to  her,  subject  only  to  the  settlement  to  her  sepa- 
rate use,  and  to  be  invested  in  realty  though  not  in  the  particular  land. 

The  pleadings  raise  no  question  of  the  power  of  the  feme  over  the 
lund,  nor  probably  could  any  be  made  so  long  as  the  decree^  under 
which  it  was  paid  to  her,  remained  in  full  force. 

There  is  no  error  in  the  chancellor's  decree^  and  the  aame  will  lit 
affixmed,  with  costs. 


Cabtbb  v.  Daub. 

(9Lei^710L) 

Mwriage — /^noti^  ^  ourlMy, 

Land  was  conveyed  tea  woman  for  her  separate  estate,  free  from  the  eontrol  nd 
liabilities  of  her  husband,  and  with  full  power  of  dispoeitioii.  AUL  thi^  ^ 
the  absBDee  of  words  clearly  expressing  a  different  puipoasb  tbe  hiiibiiid  m 
entitled  to  his  tenancy  by  curtesy. 


B 


ILL  for  injunction.    The  opinion  states  the  case. 


T,  M.  JoneSy  for  complainant. 

W.  H.  McCaUumy  J.  S,  Wilkes  And  JL  M  BarrUan,  fordsfendaiita 

McFarlaitd,  J.  The  only  question  in  this  case  is,  whether  Milton 
A.  Carter  has  a  life  estate  in  the  land  in  controversy  as  tenant  by  the 
curtesy.  Thomas  E.  Abcmathy  conveyed  the  land  to  his  daughter, 
the  operative  words  of  the  deed  being  to  "  Mary  P.  Barber,  her  he  in 
and  assigns  forever."  *  *  ♦  "To  have  and  to  hold  the 
same  to  the  said  Mary  P.  Barber,  her  heirs  and  assigns  forercr,  and 
to  be  her  sole  and  separate  estate,  and  to  be  free  from  the  control 
and  liabilities  of  any  husband  she  may  hereafter  have,  with  fall 
power  to  dispose  of  the  same  at  all  times  as  she  deem  proper." 

Said  Mary  P.  Barber  afterwards  married  Milton  A.  Carter,  by 
whom  she  had  issne  bom  alive,  and  died  without  ezeroiiiog  her  powei 
of  dhqMMttion.    The  creditors  of  the  husband  were  proceeding  to 
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subject  his  life  estate  to  the  payment  of  their  debts,  when  this  bill 
was  filed  by  the  heir  asking  for  an  injunction. 

It  is  assumed  in  argument  that  the  husband  cannot  be  tenant  by 
the  curtesy  of  the  separate  real  estate  of  his  wife.  It  is  true,  Judge 
SxEED  says,  in  delivering  the  opinion  of  this  court  in  the  case  of 
Bottoms  V.  Corley^  5  Heisk.  6,  that  this  is  the  settled  doctrine  of  the 
law.  The  point,  however,  did  not  arise  in  that  case,  the  only  ques- 
tion there  being,  whether  the  creditors  of  the  husband  could  reach 
the  issues  and  profits  of  the  wife's  separate  real  estate,  the  husband 
and  wife  being  then  both  alive.  Judge  Snbed  refers  to  several  cases  in 
support  of  his  position,  particularly  Ilearle  v.  Greenbank^  3  Atk.  695, 
and  other  English  cases.  His  attention  seems  not  to  have  been  called 
to  our  own  case  of  Baker  v.  Heiskelly  1  Cold.  642.  In  that  case,  by 
a  decree  of  the  Chancery  Court,  the  title  of  the  land  was  vested  in 
a  "  trustee,  his  heirs  and  assigns,"  in  trust  for  the  sole  and  separate 
use  and  benefit  of  Eliza  Heiskell,  her  heirs,  executors  and  assigns. 
The  tnistee  was  "  to  receive  for  her  use  and  the  use  of  her  heirs,  etc., 
all  the  rents  and  profits  of  said  land  and  to  pay  the  same  to  her  and 
her  heirs."  She  was  empowered  to  declare  the  uses  and  trusts  for 
which  said  trustee  shall  hold  said  laud  by  deed  or  will,  but  she  died 
without  exercising  this  power.  She  having  had  issue  born  alive,  by 
her  husband.  Judge  Carutiikrb,  delivering  the  opinion  of  the  court, 
said :  "  We  think  the  authorities  are  clear  that  her  surviving  husband 
became  tenant  by  the  curtesy  of  said  estate.  This,  he  says,  *'  has 
always  been  the  law  in  England  and  in  this  country,  although  the 
wife  was  not  entitled  to  dower  in  the  equitable  estates  of  her  hus- 
band, until  the  law  was  changed  by  the  act  of  1823,  then  very  prop- 
erly establishing  equality  of  rights."  Ho  adds  that  the  husband's 
right  to  curtesy  can  only  be  excluded  when  the  intention  is  clearly 
expressed.  He  refers  to  4th  Kent's  Com.  The  argument  of  the 
opinion  in  Bottoms  v.  Corley  is  that  in  case  of  a  separate  trust  there 
is  not  sufficient  seisin  to  give  the  husband  curtesy;  the  wife  having 
the  rents  and  profits  of  her  separate  estate,  her  seisin  does  not  enure  to 
the  benefit  of  her  husband.  See  1  Washb.  Real  Prop.  161,  referring 
to  the  cases  of  Hearle  v.  Greenbank,  3  Atk.  695,  and  Sweetapple  v. 
Bindon^  2  Vern.  636. 

Chancellor  Kent  says:  "Though  the  husband  be  entitled  to  hit 
eurtesy  in  a  trust  estate,  it  has  been  a  questionable  point  whether  it 
must  not  be  such  a  trust  estate  as  to  give  him  an  equitable  seisin. 
The  opinions  of   Lord  Hari>wick  in  Hearle  v.    Oreenbank^  and 
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Roberts  v.  DixweU  are  conflicting  and  cannot  be  reconciled;  and  it 
woald  seem  to  have  followed  that  if  the  equitable  freehold  was  oat 
in  trustees  for  the  separate  use  of  the  wife  and  kept  distinct  during 
the  coverture  from  her  equitable  remainder  in  fee,  that  she  wanted 
that  Beisin  of  the  entire  equitable  estate  requisite  to  a  tenancy  by 
the  curtesy."  "  But,"  he  adds,  "  it  is  now  settled  otherwise,  and  the 
husband  is  tenant  by  the  curtesy  if  the  wife  has  an  equitable  estnte 
of  inheritance,  notwithstanding  the  rents  and  profits  are  to  be  pnid 
to  her  separate  use  during  the  coverture.  The  receipts  of  the  rents 
and  profits  are  a  sufiicient  seisin  of  the  wife."  See  4  Kent,  31,  refet^ 
ring  to  3  Bro.  Ch.  50;  Morgan  v.  Morgan^  5  Mad.  248. 

This  is  the  authority  followed  by  this  court  in  the  case  of  Baker 
▼.  MeiskelL  More  recently  the  question  again  came  up  directly  in 
the  case  of  Mrazer  v.  HiglUower^  12  Heisk.  94,  and  the  case  of  Baker 
V,  HeiskeU  was  followed,  and  Bubton,  special  judge,  says  it  is  the 
settled  law  .in  Tennessee.    See,  also,  1  Wash,  on  Real  Prop.  151, 152. 

In  the  case  last  referred  to,  the  language  of  the  deed  was  very 
similar  in  its  operative  words  to  the  present,  except  that  in  that  case, 
as  in  the  Baker  and  HeiskeU  casey  there  was  a  trustee,  while  in  the 
present  case  the  conveyance  is  direct,  and  tenancy  by  the  curtesy 
attaches  more  certainly  to  the  legal  than  to  the  equitable  estate;  bat 
we  do  not  attach  any  importance  to  this  difference. 

The  counsel  for  the  complainant  has  relied  in  argument  apon  the 
cases  of  Hamrico  v.  Xaird,  10  Yerg.  221 ;  Loftus  v.  Penn^  1  Swan, 
448  ;  Ware  v.  Sharp^  id.  489,  and  Gardenhire  v.  Hinds^  1  Head, 
405.  These  were  all  cases  of  ti-ust  estate  in  slaves  and  other  personal 
property  and  do  not  raise  the  direct  question.  It  is  true  that  they 
mvolve  to  some  extent  the  same  principle.  These  all  concede  that 
to  exclude  the  right  of  the  husband  to  take  the  personal  property  ai 
administrator,  the  purpose  to  exclude  him,  not  only  during  covertore 
but  after  the  death  of  the  wife,  must  be  clearly  expressed,  otherwise 
he  will  not  be  excluded,  and  in  these  cases  language  was  used  in  the 
instrument  of  settlement  which  the  court  held  was  sufficient  to 
express  the  purpose,  and  we  may  add,  that  there  was  not  much  doabt 
of  this  in  any  of  the  cases,  unless  it  be  the  one  last  cited. 

Under  these  authorities  we  hold  that  all  the  requisites  concurring, 
the  husband  may  be  tenant  by  the  curtesy  of  his  wife's  separate  resl 
estate,  notwithstanding  he  is  cut  off  from  any  participation  in  the 
rents  and  profits  during  coverture.  But  if  the  purpose  to  cat  him 
oil  from  the  curtesy  be  clearly  expressed  in  the  instrument  of  settle 
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ment,  then  thifi  right  is  gone,  although  formerly  this  could  not  be 
done  at  law.    See  4  Kent,  81,  32  ;  1  Washb.  on  Real  Prop.  151, 152. 

The  only  remaining  question  then  is,  whether  such  purpose  la 
expressed  in  this  case.  Words  which  merely  create  a  separate  estate 
in  the  wife  during  coverture,  will  not  be  sufficient  for  the  purpose  ; 
so  words  which  merely  deprive  the  husband  of  any  right  to  control 
the  estate  during  coverture  or  to  make  it  liable  for  his  debts,  will  not 
have  this  effect.  For  to  secure  the  estate  to  the  sole  use  of  the  wife 
has  the  effect  to  deprive  the  husband  of  such  rights,  and  the  addi- 
tion of  these  words  in  express  tenns  denying  to  the  husband  any 
oontroly  or  providing  that  his  creditore  shall  not  reach  the  estate, 
though  often  used  as  a  matter  of  precaution,  in  this  respect  add 
nothing  to  the  force  of  the  general  words  securing  the  estate  to  her 
sole  and  separate  use.  The  intent  to  cut  off  the  husband's  right  to 
the  curtesy  must,  in  some  form,  be  expressed.  In  respect  to  the  lan- 
guage of  this  deed,  it  is  sufficient  to  say,  that  it  is  not  stronger 
against  the  husband's  rights  than  in  the  cases  of  Baker  v.  HeiakeU^ 
1  Cold.  642,  and  liVazer  y.  Hightotoer^  12  Heisk.  94,  in  both  of  which 
eases  it  was  held  that  the  husband's  right  to  curtesy  was  not  cut  off. 
The  language  simply  denies  his  rights  during  coverture. 

The  result  is,  the  decree  of  the  chancellor  must  be  reveraed  and 
llie  Ull  dismisaed. 


Statb  ▼.  Atchibok. 

A  corporation  to  indictahle  for  lihel,  and  the  joinder  of  an  indiyidnal  in  a  separata 
eoont  is  not  error.    (See  note,  p,  GG5.) 

INDICTMENT  for  libel.    The  opinion  states  the  case.    The  indict 
ment  was  quashed  below. 

Attorney' Oeneral  Lea  and  A.  8.  Colyar^  for  State. 

John  JFhioBeU  and  T.  Z.  Doddy  for  defendants. 

Fbksman,  J.    This  is  an  indictment  for  libel,  quashed  in  the  court 
below  and  appealed  by  the  State.    The  indictment  has  two  connts^ 
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the  first  against  Atchison  and  Buck,  the  second  against  the  Banner 
Pablishing  Company.  The  matter  alleged  is  the  same  in  both 
counts. 

It  is  conceded,  or  certainly  cannot  be  denied,  that  the  publication 
is  libelous,  if  it  is  published  in  the  sense  of  the  law,  of  and  concern- 
ing the  individuals  alleged.  It  is  matter  calculated  to  give  those 
who  read  the  charge  an  ill  opinion  of  the  party,  and  to  lower  their 
Standing  in  the  community.  A  libel  is  defined  by  this  court  to  be 
"  injurious  detraction  of  any  one  by  writing,  or  equivalent  symbols." 
Williams  v.  Karnes^  4  Humph.  11.  The  matter  alleged  here  is, 
beyond  question,  of  this  character.  It  is  insisted,  however,  that  it  is 
not  sufficiently  averred  that  the  parties  mentioned  were  the  parties 
alluded  to  in  the  publication,  and  that  it  should  have  been  definitely 
averred  that  they  were  known  and  recognized  as  the  parties  desig- 
nated by  the  language  used. 

The  article  complained  of,  published  in  the  NoBhvUle  Banner^  is 
aet  out.  It  charges  the  existence  of  a  "  scoundrelly  ring,"  a  band  of 
conspirators,  who  have  defmuded,  cheated,  swindled,  plundered  and 
robbed,  with  other  equally  choice  and  vigorous  denunciations. 

Without  quoting  at  length  from  the  indictment,  it  suffices  to  say 
that  it  is  clearly  and  definitely  averred  that  these  charges  were 
intended  to  be  and  were  applied  to  the  parties  mentioned.  Whether 
under  the  former  more  stringent  rules  this  would  be  sustainable,  we 
need  not  now  inquire.  By  section  5131  of.  the  Code,  it  is  enacted 
that  '^  an  indictment  for  libel  need  not  set  forth  any  extrinsic  facts 
for  the  purpose  of  showing  the  application  to  the  party  libeled,  of 
the  defamatory  matter  upon  which  the  indictment  is  founded,  bat  it 
is  sufficient  to  state  generally  that  the  same  was  published  concerning 
him,  and  the  fact  that  it  was  so  published  shall  be  established  on  the 
trial." 

The  averments  of  this  indictment  are  unquestionably  in  oompli* 
ance  with  the  requirements  of  this  section,  and  must  be  held  good. 

It  is  next  objected  that  the  joinder  of  two  different  counts  against 
two  different  parties  is  error,  for  which  the  indictment  should  hare 
been  quashed.  In  the  case  of  the  State  v.  JLe<ij  there  was  one  count 
against  Polly  Bailey  for  peijuny,  and  a  second  against  Lea  for  sub- 
ornation of  perjury.  The  court  say:  "We  are  unable  to  perceive 
why  these  parties  were  not  properly  joined  in  the  same  indictment, 
and  charged  in  separate  counts,  though  their  offenses  be  distinct 
They  were  of  the  same  nature,  admitted  of  the  same  plea  and  same 
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jadgment.  1  Cold.  177.  So,  in  this  case,  the  offense  is  precisely  the 
same  —  the  same  plea  is  appropriate.  It  is  true  the  corporation  may 
not  be  imprisoned,  but  the  fact  that  the  same  measure  of  punishment 
cannot  be  inflicted  in  this  way  cannot  vitiate  the  indictment ;  the 
judgment  is  of  the  same  character,  that  is,  a  fine  and  costs.  That 
imprisonment  might  possibly  be  inflicted  in  one  case  and  not  in  the 
other,  cannot  in  the  least  aflfect  the  validity  of  the  indictment. 
The  principal  of  such  an  objection  is  that  joinder  of  different  offenses 
might  embarrass  the  parties  in  their  defense.  The  fact  that  one 
could  not  be  imprisoned  after  conviction,  certainly  can  have  no  influ- 
ence in  the  conduct  of  the  trial  on  the  question  of  guilty  or  not 
gttilty. 

We  see  no  ground  on  which  the  judgment  can  be  sustained,  and 
reverse  it,  remanding  the  case  for  further  proceedings. 

NoTB  BT  THS  Rkportsr.—  Id  the  recent  case  of  CoioU  v.  TrudeaiL,  in  the  Saperlor  Conrt  for 
Lower  OanadA,  tlie  plaintiff  raed  the  defendants,  directors  of  La  Bonqae  Jacques  Cartier,  in 
damagea,  ailing  that  they  tiad,  in  their  annaal  report,  conveyed  to  the  public  a  false  Impree- 
dun  of  the  state  of  the  bank,  thereby  indacin;;  him  to  Invest  in  its  stock  and  to  incur  loss.  It 
became  neceeeary  to  have  the  books  of  the  bank  produced  in  court;  and  to  this  end  a  subpoena 
tfiKCf  tteum  was  Issaod,  ordering  the  cashier  to  produce  the  books.  The  cashier  failed  to  do  so, 
excufing  liimself  on  the  ground  of  want  of  authority  over  the  required  books.  A  subpoena 
Afoei  (tcum  was  then  issued  against  the  bank  —  a  body  corporate  and  politic  —  ordering  it  to  havo 
the  books  in  ooort  on  a  certain  day.  It  failed  to  do  so,  and  a  rule  niH  was  taken  out.  Counsel 
for  the  bank  contended  that  a  corporation  could  not  be  summoned  as  a  witness,  but  Mr.  Justice 
JxTTs  held  that  the  rule  for  contempt  must  be  declared  absolute,  and  he  accordingly  fined  the 
Isank  forty  doUara.  This  is  said  to  be  the  fl.rat  time  in  the  hltitory  of  Lower  Canadian  jnriRpm- 
denoe  that  this  point  has  arisen,  and  the  decision  is,  consequently,  of  considerable  import- 
ance. In  People  Y.  Albany  and  Vermont  Jlailroad  Co.,  12  Abb.  Pr.  171 ;  S.  C,  20  How.  P.  R.  858, 
it  was  held,  by  Hoauiooic,  J.,  in  an  elaborate  opinion,  that  a  corporation  is  liable  to  punish' 
■cot  lor  oontempt,  disagreeing  with  the  opinion  of  Dxtsr,  J.,  in  Daoks  r.  Mayor ^  1  Duer^  4M. 
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IniurancB  —  atervaluation, 

A.  policy  of  fire  Insurance  conditioned  to  be  void  for  oyervaloation,  if  vrMtA 
by  any  substantial  oyerraluation  whether  fraudulent  or  innocent* 

ACTION  on  a  policy  of  fire  insurance,  conditioned  to  be  void  in 
case  of  "  any  false  representation  by  the  assured  of  the  condi- 
tion, situation,  or  occupancy  of  the  property,  or  any  omission  to 
make  known  every  fact  material  to  the  risk,  or  an  overvaluation,  or 
any  misrepresentation  whatever,  either  in  a  written  application  or 
otherwise.^  The  opinion  states  further  facta. 
The  plaintiff  had  judgment  below. 

Heath  A  Carleton  and  72.  S.  Taft,  for  defendant. 

Jl  0.  Livingston  and  Jl  A.  Wing^  for  plaintiff.  The  charge  as  t4) 
the  effect  of  overvaluation  was  correct.  An  overvaluation  of  prop- 
erty insured,  made  in  good  faith  —  not  fraudulent  —  will  not  avoid 

the  policy.     Philips  v.  Merrimack  Fire  Ins.  Co.^  10  Gush.  350; 

V.  Niagara  I*7re  Ins.  Co.^  16  Wis.  523;  Laidlaw  v.  Liverpool  d 

*  OthenrlM  m  to  an  innocent  oTerraliiation  In  pioote  ••!  km.    « «v^  ▼•  9.  W.  MkL  M  Ai 
ma.  Bnp.  CL,  IU7  tr,  1880.    Rnp. 
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London  A  Ghbe  Ins,  Co.,  13  Grant,  377;  JBonhan  v.  Iowa  CenU^al 
Ins.  Co. J  25  Iowa,  328;  Jiuich  v.  Niagara  District  Ins.  Co..,  21  U.  C. 
C.  P.  464;  Williams  v.  Phoenix  Ins,  Co,y  61  Me.  67;  Brown  v.  Quincy 
Mutual  Ins.  Co.^  105  Mass.  396;  S.  (7.,  7  Am.  Rep.  538.  And  see  3 
Bennett  Fire  In&  Gas.  425,  653,  and  5  id.  139,  181,  352,  407. 

Ross,  J.     (Omitting  other  points  ) 

m.  The  defendant  requested  the  court  to  instruct  the  jury  that  if 
ihe  plaintiff  at  the  time  of  the  application  for  the  policy  in  question 
made  a  substantial  overvaluation  of  the  property,  the  contract  was 
null  and  void,  and  the  plaintiff  was  not  entitled  to  recover.  The 
court  refused  so  to  instruct  the  jury,  but  did  instruct  them,  in  sub- 
stance, that  in  order  for  such  overvaluation  to  avoid  the  policy,  it 
must  have  been  made  by  the  plaintiff  knowingly  and  intentionally, 
to  induce  the  contract  of  insurance,  and  that  the  contract  was  made 
in  reliance  on  such  overvaluation.  This  is  the  usual  instruction  for 
the  avoidance  of  any  contract  procured  by  fraud,  and  is  applicable 
to  this  class  of  contracts  as  well  as  othera,  where  the  contract  itself 
contains  no  stipulation  in  regard  to  the  effect  of  overvaluation.  In 
the  cases  cited  by  the  plaintiff  in  support  of  the  instruction,  so  far  aa 
they  have  been  furnished  for  examination,  with  a  single  exception, 
the  policies  contained  ho  express  stipulation  in  regard  to  the  effect 
of  overvaluation.  Some  had  no  stipulation  whatever  bearing  upon 
its  effect  in  the  contract,  and  others  contaijied  a  stipulation  that  any 
misrepresentation  by  the  assured  material  to  the  risk  should  avoid 
the  policy.  In  regard  to  this  latter  class,  it  has  been  correctly  held, 
that  in  a  policy  not  valued,  that  is,  where  by  the  terms  of  the  policy 
the  value  of  the  property  insured  wits  not  definitely  detei^nined,  but 
left  open  to  be  determined  by  evidence  aliunde^  overvaluation  by  the 
assured  was  not  material  to  the  risk,  and  would  not  avoid  the  policy 
unless  fraudulently  made.  The  single  exception  is  JBonhan  v.  Iowa 
Central  Ins.  Co.^  25  Iowa,  329,  in  which  the  policy  contained  a  stipu- 
lation in  regard  to  the  effect  of  overvaluation  like  the  one  in  the  case 
at  bar.  The  court  were  not  agreed  upon  the  ground  of  the  decision, 
part  of  the  court  holding  that  on  the  facts  found  there  was  not  an 
overvaluation  by  the  assured,  or  that  it  did  not  appear  that  there 
was,  and  a  part  that  it  was  not  found  that  such  overvaluation,  if  it 
existed,  was  fraudulent.  So  far  as  the  decision  is  placed  on  the  latter 
ground  we  think  it  is  not  supported  by  the  better  considered  cases. 
The  poMoy  in  the  case  at  bar  contains  the  following  stipulation  "  And 
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any  false  representation  by  the  assured  of  the  condition,  sitaation  or 
occupancy  of  the  property,  or  any  omission  to  make  known  every 
fact  matenal  to  the  nsk,  or  an  overvaluation,  or  any  misrepresenta- 
tion whatever  either  in  a  written  application  or  otherwise,"  phall 
avoid  the  policy.  Hence  by  the  contract  itself  the  effect  of  an  over- 
valuation upon  the  policy  is  determined.  The  court  cannot  make 
contracts  for  the  parties.  Its  province  is  to  interpret  and  give  effect 
to  them  as  made.  By  this  stipulation  a  substantial  overvaluation  of 
the  property,  that  is,  an  ovei*valuation  such  as  would  not  ordinarily 
arise  from  a  difference  of  opinion,  whether  honestly  or  fraudulently 
mude  by  the  assured,  avoids  the  policy.  Such  has  been  the  holding 
of  the  courts  in  a  large  number  of  cases.  Smith  v.  Howditch  Mutual 
Fire  Im.  Co.^  6  Cush.  448  ;  Vose  v.  .Eagle  Life  A  Health  Ins,  Co., 
id.  42;  Barrett  v.  Mutual  Fire  Ins,  to,  7  id.,  175;  Wilbur  v. 
Bowditch  Mutual  J^re  Ins.  Co,y  10  id.  446;  Gould  v.  Tork  Co, 
Mutual  Fire  Iris.  Co.,  61  Me.  401 ;  Carpenter  v.  American  Ins,  Co.,, 
1  Story,  67;  Catron  y,  Tennessee  Ins,  Co.,  6  Humph.  176;  Amazon 
Ins,  Co.  v.  Gilbert,  27  Mich.  429.  This  holding  is  an  application  tc 
to  this  species  of  contracts  of  a  well-settled  principle  of  the  law  o\ 
contracts,  that  what  the  parties  themselves  have  declared  materi.al 
and  sufficient  to  render  the  contracts  void,  must  be  held  material, 
and  have  such  effect  as  the  parties  intended.  There  was  no  written 
application  in  this  case.  In  what  the  claimed  overvaluation  oonsistod 
IB  not  disclosed  by  the  exceptions,  and  we  make  no  ruling  in  regard 
to  what  would  constitute  an  overvaluation  in  a  policy  of  this  kind, 
which  insured  only  $2,600  on  the  property,  and  gave  permission  to 
the  assured  to  obtain  $7,500  additional  insurance.  Whether  the 
quantity  of  oats  was  being  added  to  day  by  day,  or  whether  it  was 
expected  to  be  added  to  before  the  additional  insurance  should  be 
obtained,  is  not  disclosed  by  the  policy  or  exceptions.  As  instrac- 
tion  was  requested  and  given  on  this  subject,  we  are  to  assume  there 
was  no  evidence  tending  to  show  overvaluation  by  the  plaintiff.  Id 
refusing  this  request  and  in  the  insti*uction  given  in  answer  to  it,  we 
think  the  court  erred,  and  for  this  error  the  judgment  of  the  Comity 
Court  is  reversed  and  the  cause  remanded. 
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Daul  t.  Robensos. 

Marriage  —  wffe'i  BtparaU  prop&rtg  —  w&m  charged  toUh  har  tUbU. 

Debts  contracted  by  a  married  woman  in  the  management  and  for  the  benefit  of 
her  separate  property,  or  for  her  benefit  on  its  credit,  will  in  equity  be  charged 
on  such  property,  whether  it  be  personalty  or  realty,  unless  the  instrument 
creating  her  estate  therein  protects  it  from  being  so  charged,  although  she 
could  not  exercise  the^'t/<8<2u!jM^72^7u2t  without  procuring  the  formal  concurrence 
of  her  husband,  or  the  permission  of  the  court;  although  the  husband  bad 
possible  rights  as  tenant  by  curtesy ;  although  she  allowed  the  profits  aris- 
ing from  the  property  for  which  the  debts  were  contracted  to  be  used  in  the 
support  of  the  family  of  herself  and  her  husband,  and  although  the  charges 
were  made  to  both  husband  and  wife.* 

BILL  for  an  accounting  and  to  charge  the  separate  estate  of  a 
married  woman.     The  opinion  states  the  facts.    The  bill  was 
dismissed />ro/bn7ia  below. 

Beath  A  Carleton,  for  orator. 

J.  A.  <k  G.  W.  Winffy  for  defendants.  The  wife's  estate  cannot 
be  charged  with  the  payment  of  the  orator's  claim.  See  Babbbtt, 
J.,  in  FrcBry  v.  Booths  37  Vt.  87 ;  Ihdme  v.  Tenant^  1  Lead.  Cas.  Eq. 
687,  and  notes ;  Yale  v.  Dederer^  18  N.  Y.  265  ;  Watkins  v.  HaUteadt 
2  Sandf.  311;  WillardY.  Easthcmiy  15  Gray,  328  ;  Armstrong  t,  JRoss^ 
5  Green  Ch.  109;  BtickY.  Breckenridge^  16  B.  Monr.  482;  Peake  v. 
La  Barr,  6  Green  Ch.  269;  Eldridge  v.  Preble^  34  Me.  148;  Bavu 
V.  MuUetty  id.  429;  Brovm  v.  GlenSy  42  N.  H.  160;  JEaton  v.  George^ 
id.  375;  Aims  y.  Foster /idi.  381;  Whipple  v.  Giles^  65  N.  H.  139; 
Elder  v.  Jones^  86  HI.  345. 

Ross,  J.  The  orator  in  the  bill  states  that  since  January,  1867, 
the  defendant,  Mary  A.  Robinson,  then  and  still  the  wife  of  the 
defendant,  Isaac  D.  Robinson,  was  and  still  is  the  owner  and  posnessor 
of  certain  personal  and  real  property  in  Moretown,  as  her  sole  and 
separate  property,  which  was  managed  and  operated  by  her  husband 

•  Bm  SO  Alb.  L.  J.  M4,  N4. 


870  VERMONT, 


Dale  T.  RobinsoiL 


M  her  agent  and  for  her  benefit;  that  the  real  estate  oonaisted  of 
lands,  houses,  saw  and  grist  mills,  in  the  latter  of  which  she  mana- 
factured  lumber  and  ground  grain  for  herself  and  others ;  that  the 
orator  during  said  time  has  worked  for  her  on  said  millsy  and  sold 
her  lumber  and  other  property,  which  went  for  the  benefit  of  her 
separate  property,  on  her  sole  credit  and  the  credit  of  said  property; 
that  during  all  said  period,  L  D.  Robinson  was  destitute  of  property 
and  wholly  irresponsible,  and  claiming  that  her  separate  property 
should  be  charged  with  the  payment  of  such  indebtedness  from  her 
to  the  orator.     The  defendants  have  answered   separately.    They 
admit  that  she  is  the  owner  of  the  property  specified  in  the  bill.    She 
admits  that  during  the  time  stated  in  the  bill  I.  D.  Robinson  has  man* 
aged  the  property  as  her  husband,  has  run  the  mills,  bought  logs  and 
sold  lumber,  and  she  supposes  the  business  has  been  done  in  her  name. 
She  denies  that  she  has  ever  contracted  with  the  orator  pernonally, 
directly  or  indirectly,  or  that  she  has  ever  authorized  her  husband  to 
pledge  her  credit  so  as  to  bind  her  real  estate.     He  makes  a  similar 
denial.     He  admits  that  he  has  run  the  mills  in  her  name  for  the 
support  of  the  family.    She  avers  he  was  to  hire  help,  buy  logs  and 
sell  lumber,  and  pay  the  help  out  of  the  avails  of  the  lumber  sold. 
Both  admit  that  the  orator  has  worked  on  the  mills  and  furnished 
logs  or  lumber,  etc.,  but  deny  any  existing  indebtedness  to  him  for 
the  same.     There'  is  no  denial  of  the  insolvency  of  the  husband. 

The  orator's  charges  stand  on  his  book  to  M.  A.  and  I.  D.  Rob- 
inson. Whether  the  book  is  original,  or  substituted  since  the  charges 
accrued,  we  do  not  consider  material  to  the  solution  of  the  questioDS 
involved  in  the  case,  except  so  far  as  his  credibility  as  a  witness  is 
thereby  affected.  The  deed  conveying  the  property  to  Mary  A. 
Robinson  is  in  common  foim.  It  contains  no  limitation  that  it  shall 
be  held  to  her  sole  and  separate  use.  It  was  made  to  her  while 
covert.  It  does  not  appear  whether  the  purchase-money  was  prop- 
erty set  apart  to  her  sole  and  separate  use,  further  than  it  was  mooey 
which  the  husband  allowed  her  to  have,  control  and  invest  in  the 
real  estate  as  she  did  invest  it.  The  defendants  have  been  and  still 
are  living  together  on  the  property  as  husband  and  wife.  They  have 
had  children  bom,  so  that  on  her  death  he  would  be  entitled  to  the 
use  of  her  real  estate  as  tenant  by  the  curtesy.  From  the  evideoot 
in  the  case,  notwithstanding  the  denial  in  the  answers,  and  the  mk 
that  a  responsive  answer  must  be  overcome  by  more  than  the  teiti- 
mony  of  one  witness,  we  are  satisfied  that  the  orator  perfonned  tht 
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labor  charged  at  the  reqaest  of  the  defendant  wife,  and  that  he  per- 
formed the  labor  and  sold  and  delivered  the  other  property  charged 
on  the  credit  of  the  wife  and  of  her  property  under  such  circum- 
stances that  she  knew,  or  in  the  exercise  of  ordinary  care  and  pru- 
dence ought  to  have  known,  that  the  labor  was  so  performed,  and 
the  lumber  and  other  property  so  sold  and  delivered. 

The  question  presented  is,  whether  these  facts  entitle  the  orator  to 
•he  relief  prayed  for.  In  equity  the  wife  is  treated  as  a  feme  sole 
iub  modOy  at  least  in  regard  to  h^r  separate  property.  In  England 
the  Court  of  Chancery  has  treated  a  married  woman  in  regard  to 
her  separate  property  more  nearly  as  Si/eme  sole  than  have  the  Courts 
of  Chancery  in  the  United  States.  There  the  coui-ts  have  treated 
her  general  engagements,  without  regard  to  whether  they  have  been 
beneficial  to  her  or  her  separate  estate,  or  contracted  in  its  manage- 
ment, as  a  general  charge  upon  the  personal  property  of  her  separate 
estate  and  the  rents  and  profits  of  her  real  estate.  As  stated  by 
Lord  Thi7slow  in  HtUfne  v.  Tenant^  in  1  Lead.  Cas.  Eq.  394,  '^  deter- 
mined cases  seem  to  go  thus  far,  that  the  general  engagement  of  the 
wife  shall  operate  upon  her  personal  property,  shall  apply  to  the  rents 
and  profits  of  her  real  estate,  and  that  her  trustees  shall  be  obliged 
to  apply  personal  estate  and  rents  and  profits  when  they  arise  to  the 
satisfaction  of  such  general  engagement;  but  this  court  has  not  used 
any  direct  process  against  the  separate  estate  of  the  wife,  and  the 
manner  of  coming  at  the  separate  property  of  the  wife  has  been  by 
decree  to  bind  the  trustees  as  to  the  personal  estate  in  their  hands, 
or  rents  and  profits  according  to  the  exigencies  of  justice  or  engage- 
ment of  the  wife,  to  be  carried  into  execution.'*  Where  there  was 
no  trustee  of  her  separate  estate  appointed  in  the  instrument  creat- 
ing the  estate,  the  court  has  treated  the  husband  as  trustee  for  the 
purpose  of  enforcing  her  general  engagements  against  such  estate. 
Her  separate  real  estate  was  not  allowed  to  be  taken  on  her  general 
engagements,  as  by  the  laws  of  England  real  ehtfy.e,  with  some  few 
exceptions,  could  not  be  taken  in  satisfaction  of  debts.  Since  by 
reason  of  the  disability  of  coverture  she  could  not  bind  herself  by 
promise  or  contract  and  was  only  treated  as  9^  feme  sole  ex  necessitate^ 
in  regard  to  property  held  to  her  sole  and  separate  use,  the  court 
rendered  no  decree  binding  or  operative  against  her  personally.  In 
moat  cases  the  instruments  creating  the  separate  estate  empowered 
her  to  dispose  of  the  same  by  appointment  in  writing.  The  Jus 
Htpcn&ndi  has  attached  where  there  is  no  limitation  to  the  contrarj 
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imposed  by  tbe  instrnment  creating  the  estate.  The  nsdiBposed-of 
real  estate  settled  to  her  separate  use  of  which  she  is  ieiced  in  fee, 
descends  to  her  heir  subject  to  the  right  of  the  husband  as  ten- 
ant  by  the  curtesy.  See  notes  to  jBultne  v.  Tenanty  supra.  The 
Courts  of  Chancery  in  this  country  generally  have  not  followed  the 
leading  of  that  court  in  England  so  far  as  to  make  the  wife's  general 
engagements  a  charge  upon  her  separate  property. 

Tbe  subject  has  engaged  the  attention  of,  and  been  very  ably  dis. 
cussed  by,  many  of  tbe  State  courts.     Tbe  results  arrived  at  are  far 
from  harmonious.     In  South  Carolina,  Ohio,  Pennsylvania,  and  some 
other  States,  it  is  held  that  a  married  women  is  not  for  any  purpose 
to  be  treated  as  ^/eme  sole  in  regard  to  her  separate  estate,  and  that 
she  has  no  power  to  deal  with  or  charge  the  same  except,  and  only  so 
far,  as  the  power  is  given  by  the  instrument  creating  the  estate; 
and  where   such  power  is  given,  it  must  be  strictly   followed,  to 
operate  as  a  charge   upon   such   estate.      She  is  not   regarded  as 
having  any  power  over  such   estate  by  virtue  of  its  being  held 
to   her  sole  and    separate    use,   and   all    her    dealings  in  regard 
to   such   estate  are  considered  in   the  light  of   the  ezecntion  of 
a  power  conferred   by   the  instrument    creating  the  estate.     In 
other  States  the  court  has  so  far  treated  a  married  woman  as  a 
feme  sole  in  regard  to  her  separate  estate  that  whenever  a  clear 
intention  on  her  part  to  charge  such  estate  is  shown,  without  regard 
to  whether  the  debt  was  contracted  for  her  bene6t  or  that  of  tbe 
estate,  or  as  a  mere  surety  or  accommodation  indorser,  payment  hns 
been  enforced  therefrom.     But  the  doctrine  more  generally  adopted 
in  this  country  is  that  announced  by  the  court  in    Yale  v.  Dedenr^ 
1 8  N.  Y.  265,  which  is  a  leading  case  on  the  subject,  and  in  which, 
on  fnll  discussion,  it  is  held  that  equity  recognizes  a  married  woman's 
debt,  and  charges  it  upon  her  separate  estate,  not  on  the  ground  that 
the  contracting  of   it  is  of  itself  an  appointment   or  charge,  but 
because  when  contracted  on  the  credit  of  the  separate  estate,  or  for 
its  benefit,  or  that  of  the  woman,  it  is  just  that  the  estate  should 
answer  ;  and  that  when  the  married  woman  is  a  mere  surety,  equity 
will  not  enforce  against  her  a  promise  which  is  void  at  law,  and  in 
such  case  her  separate  estate  can  only  be  charged  by  virtue  of  some 
instrument  for  that  express  purpose.     Among  other  leading  cases  is 
this  country  on  this  subject  are  the  following  :    WUlardy,  Mauikam^ 
15  Gray,  328,  in  which  the  authorities  are  reviewed,  and  Hoab,J^ 
■ays  :  *'Her  general  personal  engagement  will  not  of  itself  affect  bar 
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fieparate  property,  and  therefore  where  creditora  do  not  olaim  under 
any  charge  or  appointment  made  in  pnranance  of  the  instrament  of 
settlement,  they  mast  show  that  the  debt  was  contracted  either  for 
the  benefit  of  her  separate  estate  or  for  her  own  benefit  npon  the 
credit  of  the  separate  estate,  and  oar  conclasion  is  that  when  by  the 
contract  the  debt  is  made  expressly  a  charge  apon  the  separate 
estate,  or  is  expressly  contracted  apon  its  credit,  or  when  the  con- 
sideration  goes  to  the  benefit  of  sach  estate,  or  to  enhance  its  valaei 
then  equity  will  decree  that  it  shall  be  paid  from  sach  estate  or  its 
increase  to  the  extent  to  which  the  power  of  disposal  by  the  married 
woman  may  go.  But  where  she  is  a  mere  surety,  or  makes  the  con- 
tract for  the  accommodation  of  another  without  consideration  received 
by  her,  the  contract  being  v(»id  at  law,  equity  will  not  enforce  it 
against  her  estate,  unless  an  express  instrument  make  the  debt  a 
charge  upon  it.*'  Burch  v.  Breckinridge^  16  B.  Monr.  482,  in  which 
Sqipson,  J.,  giving  the  opinion  of  the  court,  after  stating  that  a 
•aarried  woman  cannot  at  common  law  contract  as  feme  soUy  nor  as 
4uch  sae  or  be  sued,  says:  ^'That  being  the  legal  rale,  coarts  of 
equity  acting  in  conformity  with  it  have  held  that  the  wife  cannot 
bind  herself  personally,  nor  bind  her  separate  estate  by  her  general 
engagements.  Coarts  of  equity,  however,  as  a  consequence  of  the 
doctrine  established  by  them  that  a  married  woman  may  have  and 
enjoy  separate  estate,  enable  her  to  deal  with  it,  alien  and  incumber 
it  when  she  shows  an  intention  so  to  dispose  of  it.  So  far  as  the 
separate  estate  consists  of  land,  it  cannot  be  made  liable  by  a  verbal 
contract.''  Amutronff  v.  Baas,  20  N.  J.  £q.  109,  a  leading  case  in 
that  State,  in  which  the  chancellor  uses  the  following  language  :  "  If 
a  married  woman  having  a  separate  estate  contracts  debts  for  the 
benefit  of  her  separate  estate,  or  for  her  own  benefit  on  the  credit  of 
her  separate  estate,  although  she  will  not  be  held  liable,  or  any  decree 
made  against  her  personally,  these  debts  will  be  declared  a  charge 
upon  her  separate  estate,  and  payment  enforced  out  of  it.**  It  was 
also  held  in  that  case  that  such  debts  are  not  a  lien  upon  such  estate 
until  made  so  by  decree  of  court.  In  Peake  v.  La  Baw^  21  N.  J.  £q. 
269,  the  bill  sought  to  charge  the  wife's  separate  real  estate  held  under 
the  married  women's  act  of  1852,  with  the  payment  of  a  note  made 
by  her  husband  and  indorsed  by  her  for  his  accommodation.  It  was 
held  that  for  the  payment  of  such  a  debt  she  could  charge  her  sep- 
arate  real  estate  only  by  a  mortgage  executed  according  to  the  Jtm 
«f  the  State.  The  chancellor  says  :  **  The  oonrts  of  this  oomtij 
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have  declared  the  estates  of  married  women  held  under  theie  acts 
to  be  liable  for  debts  contracted  by  them  for  the  benefit  of  these 
estates,  or  for  their  own  benefit  on  the  credit  of  these  estates.  Bat 
they  go  no  farther  than  this.'*  Citations  from  other. and  more  recent 
decisions  might  be  multiplied  ad  libUum^  but  these  will  suffice  to 
show  the  general  drift  and  ground  of  the  decisions  in  this  country. 
In  this  State  the  cases  of  Frary  v.  Booths  37  Yt.  78,  and  of  Porf- 
ridge  v.  Stocker^  36  id.  108,  touch  upon  the  rights  of  creditors  against 
the  separate  estate  of  married  women  in  view  of  the  facts  presented  by 
thoHe  cases,  but  not  with  reference  to  the  precise  question  presented 
l>y  the  case  at  bar.  The  real  estate  in  Frary  v.  Booth  was  devised  to 
the  defendant,  who  was  a  married  woman  abandoned  by  and  living 
apart  from  her  husband.  The  debt  was  contracted  by  her  for  the 
support  of  her  family  and  attempted  to  be  secured  by  a  mortgage  of 
the  farm  executed  by  her  alone.  The  mortgage  was  upheld  as  a 
valid  charge  upon  the  property,  though  defectively  executed.  The 
wife  in  Partridge  v.  Stocker  had  been  allowed  by  her  husband  to 
carry  on  the  millinery  business  as  a  feme  sole  in  her  own  name  and 
on  her  personal  credit.  The  debt  was  contracted  by  her  in  making 
purchases  for  the  business,  and  was  enforced  against  her  stock  of 
(l^oods,  notwithstanding  her  husband  had  sold  and  assigned  them  to 
»e  defendant.  In  a  recent  case  heard  at  the  last  term  of  the  Supreme 
\;ourt  for  Windsor  county,  the  question  how  far  and  when  the 
Court  of  Chancery  will  enforce  the  general  engagements  of  a  mar- 
ried woman  against  her  separate  property,  was  discussed,  but  no 
decision  has  yet  been  announced.  In  that  case  the  court  was  asked 
to  enforce  a  debt  where  she  was  a  mere  surety,  against  such  estate. 
We  are  therefore  untrammeled  by  any  foiTner  decision  of  the 
court  in  the  decision  to  be  made  in  this  case.  From  the  best  con- 
sideration we  have  been  able  to  give  to  the  question,  and  from  the 
exhaustive  review  of  all  the  leading  cases  on  this  subject,  both  in 
England  and  in  this  country,  in  the  notes  to  JBtdmev,  Tenani^m/q^a^ 
contained  in  the  Leading  Cases  in  Equity,  we  think  it  is  the  better 
established  doctrine  that  a  married  woman  is  only  tub  mado  a  feme 
sole  in  dealing  with  her  separate  estate ;  that  her  debts  uoutracted 
in  its  management  and  for  its  benefit,  or  for  her  benefit  on  the  credit 
of  such  estate,  in  equity,  will  be  enforced  against  such  estate, 
whether  the  same  consist  of  personal  or  real  estate,  unless  the 
instrument  creating  such  estate  protects  it  against  being  chaiged 
with  such  debts;  but  that  her  general  engagements  not  thus  connected 
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with  and  growiog  ont  of  her  separate  estate,  being  yoid  at  law,  will 
not  in  equity  be  enforced  against  .such  estate,  unless  they  are  legally 
made  a  charge  thereon,  by  a  duly  executed  mortgage,  if  the  sepa* 
rate  estate  to  be  charged  be  real  estate,  and  by  a  pledge  and  delivery 
of  the  property  pledged  if  the  separate  estate  consist  of  persona) 
property.  The  claims  sought  to  be  enforced  by  the  orator  fall  within 
the  class  first  named.  The  orator's  work  in  erecting  one  of  the  mills 
on  her  estate  went  to  enhance  its  value  permanently ;  the  lumber  was 
bought  in  her  name  to  be  manufactured  in  her  mills,  and  the  profits^ 
if  any,  legally  accrued  to  her  ;  the  pasturing  was  for  her  cows. 
That  she  allowed  the  profits  arising  from  the  manufacture  of  the 
lumber  and  the  income  from  the  cows  to  be  used  in  the  support  of 
the  family  can  make  no  difference.  She  had  the  right  to  give  them  to 
her  husband  if  he  were  of  sufficient  pecuniary  ability  to  support  the 
family,  which  he  was  legally  bound  to  do.  If  by  reason  of  his 
pecuniary  inability  she  was  compelled  to  allow  them  to  be  so  used, 
they  were  used  for  her  benefit  in  that  they  went  for  her  own  support. 
It  is  manifest  that  the  entire  debt  was  contracted  on  the  credit  of 
her  property.  That  the  charges  were  made  jointly  to  her  and  her 
hasband  does  not  defeat  the  orator's  right  to  have  them  charged  upon 
her  property.  The  indebtedness  charged  on  the  wife's  separate  prop* 
erty  in  Sidme  v.  Tenant^  was  against  both  husband  and  wife,  but 
created  on  the  credit  of  the  wife's  separate  estate. 

But  it  is  contended  by  the  defendants  that  the  right  of  disposal  of 
the  property  sought  to  be  chaiged  is  not  vested  in  the  defendant 
wife.  If  not  in  her,  it  is  difficult  to  determine  its  resting  place. 
The  conveyance  is  in  fee  absolute  to  her.  By  the  conveyance  she  is 
not  limited  in  thejiu  disponendi.  Her  husband  has  no  power  to  dis- 
pose of  or  in  any  way  incumber  it.  His  creditors  cannot  seize  the 
rents,  issues  and  products  of  her  real  property  in  satisfaction  of  their 
debts,  nor  any  money  due  arising  from  its  sale.  Gen.  Sts.  chap.  71» 
sec.  18.  She  may  devise  it  by  will.  Section  17.  If  he  abandons  her 
she  may  be  allowed  to  sell  and  convey  the  same  in  her  own  name  on 
application  to  this  court.  Section  1.  If  he  ill  use  her,  on  petition 
to  the  chancellor,  she  may  be  allowed  to  live  separate  and  apart  from 
him,  and  enjoy  her  real  estate  for  her  sole  use  and  benefit.  However 
mach  he  may  improve  her  estate  by  his  labor  and  management,  his 
creditors  can  levy  upon  no  part  of  the  improved  estate,  nor  of  it# 
rents  and  products.  White  v.  Hlldreth^  32  Vt.  265  ;  Wehsitef  v.  HiU 
dreth,  38  id.   4.'»7.      It  is  true  that  by  reason  of   the  disability  of 
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coverture,  he  mast  join  in  the  daed  conveying  the  ^me.  On  the  dis- 
ahility  ceasing,  her  power  of  disnonal  is  complete.  The  title  heing 
in  her,  that  conveyed  during  coverture  mast  issue  from  her.  He  is 
mad^  a  party  to  the  conveyance  the  same  as  he  is  to  a  suit  for  the 
conversion  of  or  injury  to  her  separate  property  by  reason  of  the 
legal  fiction  which  merges  her  existence  in  his. 

In  courts  of  equity,  however,  for  many  purposes,  and  especially  for 
the  protection,  management  and  enjoyment  of  her  separate  estate, 
the  wife  is  recognized  as  having  a  separate  legal  existence,  fts 
powers  may  be  invoked  in  her  behalf  against  the  husband's  encroach* 
meiits  on  her  rights.  Hence  in  the  forum  of  equity  the  statute 
requiring  him  to  join  in  the  conveyance  of  her  real  estate  can  hardly 
be  held  to  be  a  limitation  upon  her^M^  disponendiof  the  f^me.  The 
only  right  or  interest  in  the  wife's  real  estate  wliich  the  statute  has 
left  in  the  hasband,  is  that  of  residing  on  it  with  her,  if  she  sees  fit 
to  live  upon  it,  and  of  occupying  the  same  after  her  decease  as  ten- 
ant by  the  curtesy;  and  it  is  doubtful  if  the  latter  attaches  to  sach 
of  her  real  estate  as  she  disposes  of  by  will.  But  if  it  does  attach, 
we  think  it  should  be  no  bar  to  the  enforcement  of  a  debt  against 
0uoh  estate  on  which  he  is  jointly  liable  with  her.  It  bat  allovf 
the  taking  of  his  possible  interest  in  ezpeotancy,  in  satisfaction 
of  a  debt  on  which  he  is  jointly  liabla  The  statute  baa  i^  far 
•tripped  the  hasband  of  any  beneficial  interest  or  right  in  or  to  the 
real  estate  of  his  wife,  that  such  estates  more  nearly  resemble  estates 
held  to  her  sole  and  separate  use  than  any  other  known  and  well* 
defined  estates.  As  we  have  before  said,  in  England,  the  hasband 
takes  as  tenant  by  the  curtesy  so  much  of  the  wife's  strictly  sole  and 
separate  real  estate  as  remains  undisposed  of  at  her  deceaaeu  He 
would  also  in  this  State.  Hence  the  fact  that  this  right  might  attach 
to  the  defendant  wife's  lands  in  favor  of  the  defendant  hasband  in 
this  case,  cannot  defeat  the  right  of  the  orator  to  have  his  debt 
charged  upon  and  enforced  against  the  estate  in  question,  if  the  debt 
be  of  such  a  character  that  it  could  be  enforced  in  the  same  manner 
against  her  strictly  sole  and  separate  estate.  By  the  provisions  of 
the  statutes  of  this  State  real  estate  held  to  the  wife's  sole  and  sepa- 
rate use  can  only  be  conveyed  by  the  joint  deed  of  the  hasband  and 
wife,  and  is  also  subject  to  his  right  as  tenant  by  the  curtesy.  The 
same  Is  true  in  most  of  the  other  States  in  which  it  has  been  held 
that  such  estates  may  be  charged  with  the  payment  of  her  debt* 
contracted  for  the  benefit  of  sach  estate,  or  for  her  benefit  oo  ths 
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credit  of  the  estate.  The  objection  against  making  the  oiator's  debt  a 
charge  apon  and  enforcing  its  payment  out  of  the  wife's  real  estate 
arises  ivholly  from  the  technical  disability  of  her  coverture.  No 
one  has  any  present  interest  in  her  real  estate  to  be  protected  by 
the  interposition  of  this  disability,  except  herself  and  her  husband. 
Being  allowed  by  the  statute  and  in  equity  to  hold  the  title  to  and 
Lave  the  use  of  real  estate,  as  an  incident  thereto,  and  ex  neoeaaUaie^ 
in  equity,  she  is  allowed  to  contract  for  its  management  and  improve- 
ment on  the  credit  of  the  estate,  otherwise,  if  the  husband  be  with- 
out credit,  or  if,  as  he  may,  he  refuse  to  use  his  credit  for  that  pur- 
pofiey  the  estate  might  run  to  waste,  and  she  be  deprived  of  all 
i>tMieficial  enjoyment  thereof.  Hence  it  would  be  inequitable  to 
allow  her  to  take  advantage  of  this  technical  disability  to  defeat  the 
••rator  from  recovering  payment  for  his  labor  bestowed  upon,  and  for 
property  sold  for  the  benefit  of,  her  real  estate,  at  her  request  and  on 
the  credit  of  such  estate.  And  the  husband,  if  he  has  under  the 
statute  any  such  interest  in  her  real  estate  as  might  in  ceitain  eventf 
allow  him  to  take  advantage  of  this  disability,  which  is  at  least 
questionable,  by  consenting  to  and  acting  as  her  agent  in  the  entr*" 
transaction  out  of  which  the  orator's  debts  arose,  has  waived  th» 
same,  and  it  would  be  inequitable  to  allow  him  now  to  set  up  and 
take  advantage  of  the  disability  of  his  wife's  coverture,  especially 
when  by  such  allowance  the  wife  would  reap  almost  the  entire  advan- 
tage to  be  derived  therefrom. 

The  result  is,  the  decree  of  the  Court  of  Chancery, />roybrma,  dis- 
missing the  bill  is  reversed,  and  the  cause  remanded,  with  a  mandate 
to  that  court  to  refer  the  cause  to  a  master  to  ascertain  the  amount 
due  the  orator  on  the  claims  set  forth  in  the  bill  and  testimony,  and 
to  enter  a  decree  for  the  orator  for  the  payment  of  such  sum  from 
the  separate  property  of  the  defendant  wife,  to  be  enforced  by  any 
proper  process. 
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WUITCOMB  V.  JoSLYir. 

(Sivun.) 
h^aney  —  enmiinkci  — fraud, 

Flalntifl  falMly  representing  himself  to  be  of  full  age,  bought  a  wagon  pijim 
part,  and  giving  bis  note  secured  by  a  lien  on  the  wagtm  for  the  reoiainder. 
After  using  the  wagon  until  the  use  was  worth  more  than  what  he  had  paid, 
and  until  it  had  depreciated  by  more  than  alike  sum,  he  made  default  in  pay- 
ment, whereupon  defendant  took  the  wagon  under  his  lien,  and  sold  it  at 
auction.  Plaintiff  brought  oMumptU  for  the  money  he  had  paid.  JSsU,  that 
he  was  entitled  to  recover. 

ASSUMPSIT.     On  April  21,  1877,  the  plaintiff,  falsely  represent, 
ing  himself  to  be  of  age,  bought  a  wagon  of  the  defendant 
for  fifty  dollars,  paying  nine  dollars,  and  for  the  remainder  giving 
Ibis  note  secured  by  a  memorandum  of  lien  which  was  duly  recorded, 
fie  afterwards  paid  only  ten  dollars  on  bis  note,  and  the  defenu 
stnt  took  possession  of  the  wagon  and  sold  it  at  public  auction.    T 
w^agon  was  then  worth  not  more  than  twenty  dollars,  and  was  sold 
t%i  less  than  that  sum.     The  plaintiff  used  the  wagon  until  Novea. 
l>er  13,  1877,  and  the  use  was  worth  what  he  had  paid.    The  plain- 
tiff was  under  age  all  the  time  that  he  had  the  wagon,  but  never 
offered  to  return  it  and  rescind  the  contract.     The  action  was  to 
recover  the  money  paid. 

Judgment  for  the  plaintiff  below. 

Xiles  db  TTiorpy  for  defendant.  The  plaintiff  cannot  take  advaih 
tage  of  his  infancy,  because  he  did  not  offer  to  rescind  the  contract 
and  return  the  wagon.  Mirr  v.  Sumner^  12  Vt.  32;  IHoe  v.  Fur- 
9na/ty  27  id.  268;  Wiser  v.  ZockwoocPs  ^EUate^  42  id.  720.  The  use  of 
the  wagon  should  offset  the  money  paid. 

C  C,  JBurke,  for  plaintiff. 

DuNTON,  J.  I.  It  is  not  controverted  that  all  contracts  entered 
into  by  an  infant,  except  for  necessaries,  can  be  disaffirmed  by  him, 
•nd  if  executed,  the  money  paid,  or  other  property  delivered  thereoo 
by  him,  recovered  back,  if  he  restore  to  the  other  party  what  b« 
received  therefor.  In  the  ^ase  at  bar,  the  defendant  took  poraessios 
t>f  the  wagon  by  virtue  of  a  lien  reserved  thereon  by  him,  so  thai 
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by  bis  own  aot,  the  property  sold  by  bim  to  the  pUintitf  went  baok 
into  his,  the  defendant's  possession.  This  left  nothing  for  the  plain* 
tiff  to  do  to  entitle  him  to  the  money  paid  by  him  towards  the  wagon 
but  to  disaffirm  the  contract.  This  he  did;  and  his  right  of  recovery 
is  not  affected  by  the  fact  that  the  wagon  depreciated  in  value  while 
ic  hia  possession  by  reason  of  use  or  otherwise.  The  plaintiff  is  no 
more  liable  for  the  use  of  the  wagon  than  for  its  agreed  price ; 
neither  the  wagon,  nor  the  use  of  the  same,  by  any  thing  appear- 
ing in  the  case,  can  be  claimed  to  be  necessaries,  for  which  he  would 
be  liable.     iWoe  v.  Mtrman^  27  Vt.  268. 

11.  Does  the  fact  that  the  plaintiff,  at  the  time  he  traded  for  the 
wagon,  falsely  represented  to  the  defendant  that  he  was  of  age,  affect 
his  right  of  recovery  in  this  case?  We  think  not.  To  hold  that  he 
is  estopped  by  such  representations  from  avoiding  the  contract  by 
sisserting  his  infancy,  would  be  an  exception  to  the  law  governing 
this  class  of  cases.  Such  representations  cannot  be  of  any  greater 
force  to  bind  the  plaintiff  than  the  contract  itself ;  but  whether  the 
plaintiff  would  be  liable  to  the  defendant  for  the  deceit,  in  an  action 
€X  delietOy  is  a  question  we  have  no  occasion  to  consider  or  decide. 
In  our  opinion  the  false  representations  complained  of  do  not  make  the 
contract  any  more  binding  than  it  otherwise  would  be.  Burley  r. 
AmmO;  10  N.  H.  184  ;  HUs  v.  HaU^  9  id.  441 ;  Schoul.  Doul  ReL  567. 

JudgrnwU  Qiffbrmed, 


Statb  v.  Sheltbbs. 

cn  Tt.  101.) 

Oriminai  law  -^forgery — "  a6juitlanM^** 

A  receipt  for  money  as  part  of  the  purchase-price  of  a  farm  is  an  "  acquittance* 
within  the  statute  of  forgery,  and  an  indictment  for  forgery  thereof  is  good 
without  charging  any  extrinsic  dealings  between  the  parties. 

INDICTMENT  for  forgery.    The  instrument  forged  was  originally 
as  follows: 
"$64.84.  Newport,  Sept.  18,  1871. 

"Received  of  Philip  Shelters  fifty-four  84-100  dollars  on  accounti 
to  Apply  on  payment  on  the  farm  I  now  live  on. 

"DXTDLET  HOLBROOK.* 
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And  afterwards  the  respondent  altered  it  to  read  as  follows: 

^  t554.84.  Newport,  SepL  2.1, 1871. 

^^Reoeived  of  Philip  Shelters  five  hundred  fifty-four  84-100  dol- 
lars on  account,  to  apply  on  payment  of  the  farm  I  now  Kye  oo.  It 
is  part  of  the  purchase-money  which  I  am  to  deed  to  him  when  2000 
is  paid  which  is  the  purchase-money. 

«  DUDLEY  HOLBROOK." 

The  respondent  demurred  to  the  indictment  for  that  the  inatnuneitt 
was  not  an  acquittance ;  and  for  that  there  was  no  allegation  of  any 
dealings  between  Holbrook  and  the  respondent,  whereby  it  appeared 
that  the  instrument  could  have  been  used  to  defraud  Holbrook.  Tlie 
demurrer  w2a^  pro  forma^  overruled. 

£r  C.  Wilson^  X.  JBi  Thompson  and  JEL  &  Xoyce^  for  appdlant 
The  writing  in  question  was  not  an  acquittanoe  within  the  mean- 
ing  of  section  1,  chapter  114,  General  Statutes.  1  Bouv.  Law  IXet, 
tit.  *' Acquittance  ; '^  1  Swift  Dig.  299  ;  1  Shep.  Touch.  347;  Com- 
monweaUh  v.  Lawless^  101  Mass.  32 ;  Cammonwealtth  y.  Ladd^  II 
Mass.  526  ;  2  Pars.  Cont.  555.  And  see  Slade's  Sts.,  ohap.  31,  see.  19. 
The  indictment  was  defective  in  not  alleging  that  the  writing  was 
deliveied  to  the  respondent  as  an  acquittance,  or  that  the  respondent 
held  it  as  such  ;  and  in  not  alleging  dealings  between  the  respondent 
and  Holbrook  from  which  it  might  appear  that  the  receipt  oould 
have  been  used  to  defraud  Holbrook.    2  Aul  CrinL  Law,  1499. 

W.  B.  RowMy  State's  Attorney,  and  Orans  A  Afflr^  for  the 
Bute. 

DuNTON,  J.  I.  The  instrument  set  forth  in  the  indictment  is  in  form 
a  receipt  for  money  paid  to  apply  towards  the  purchase-money  of  a 
farm ;  and  the  first  question  arising  upon  the  demurrer  is,  whether  it 
is  also  an  acquittance  or  a  discharge,  within  the  meaning  of  section  1, 
chapter  114  of  the  General  Statutes,  on  which  the  indictment  is 
founded.  The  statute  in  question  prescribes  the  punishment  for  forg- 
ing, among  other  written  instruments,  "  any  acquittance  or  discharge 
for  money  or  other  property."  Unless  this  receipt  is  an  acquittance 
or  a  discharge  for  money,  the  forgery  of  it  is  not  punishable  under 
section  1,  chapter  114  of  the  General  Statutes,  nor  has  it  been  pas- 
lahable,  by  statute,  since  the  adoption  of  the  Revised  StatQifli  d 
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1839.  From  Slade's  Compilation  of  the  Statutes  in  1824,  to  the 
adoption  of  the  Revised  Statutes  in  1889,  the  forgery  of  **  any  acquit- 
tance  or  receipt  for  money,  goods,  or  other  property  "  was  punishable 
by  statute.  But  in  the  Revised  Statutes  the  word  "  discharge  "  was 
substituted  for  *' receipt,'*  and  the  word  "goods'*  omitted  ;  and  the 
law  has  remained  the  same  ever  since.  We  think  it  is  apparent  from 
the  old  statute  and  the  amendment,  that  the  legislature  understood 
a  receipt  to  be  included  either  in  the  term  acquittance  or  discharge  ^ 
for  it  is  hardly  supposable  that  the  Legislature  intended,  by  the 
amendment  of  1839,  to  exclude  the  forgery  of  a  receipt  for  money 
or  other  property  from  the  operation  of  the  statute,  so  that  it  would 
not  thereby  be  punishable.  The  word  acquittance,  although  perhaps 
not  strictly  speaking  synonymous  with  receipt,  includes  it.  A  receipt 
is  one  form  of  an  acquittance  ;  a  discharge,  another.  It  is  not  ques- 
tioned but  that  a  receipt  in  full  is  an  acquittance.  Why,  therefore, 
is  not  a  receipt  for  a  part  of  a  demand  or  obligation  an  acquittance 
pro  tantof  We  are  aware  that  lexicographers  do  not  fully  agree  as 
to  this ;  but  in  legal  proceedings,  a  receipt  is  regarded  as  an  aoquit- 
Unce.  See  2  Bish.  Crim.  Law,  §  567 ;  Rex  v.  Martin^  7  C.  A  P. 
549;  Hegina  v.  JBouaemariy  8  id.  180 ;  Hegina  v.  Atkinaofiy  1  Car. 
A  M.  325  ;  Com.  v.  Zadd,  15  Mass.  526  ;  Whart.  Prec.  Ind.  383. 

IL  It  is  also  claimed  that  the  indictment  is  defective  for  the  reason 
that  it  contains  no  averment  of  any  transactions  or  dealings  between 
the  respondent  and  Holbrook  from  which  it  appears  that  the  receipt 
could  have  been  used  to  defraud;  nor  any  averment  that  the  orig^ 
inal  receipt  was  ever  delivered  to  the  respondent  as  an  acquittance  or 
discharge,  or  held  by  him  as  such.  But  such  averments  are  unneces- 
sary. Extrinsic  facts  are  required  to  be  set  forth  or  stated,  only 
when  the  operation  of  the  instrument  upon  the  rights  or  property  of 
another  is  not  apparent  from  the  instrument  itself.  Such  is  not  the 
cas^with  the  instrument  in  question.  Its  effect  upon  the  rights  of 
Holbrook  is  apparent  from  the  instrument  itself.  The  intent  to 
defraud  is  the  gist  of  the  offense  charged;  and  this  must  not  only 
be  alleged  in  the  indictment,  but  proved.  See  Snell  v.  State^ 
2  Humph.  847;  Hex  v.  Martin,  supra;  2  Bish.  Crim.  Proc.  §  366; 
2  Bish.  Crim.  Law,  §§  354,  355;  2  Whart.  CriuL  Law,  §  1487;  Conk 
▼.  Zadd,  wpra;  People  v.  Steams,  21  Wend.  409. 

The  intent  to  defraud  is  sufSciently  alleged,  under  our  statutcti 
although  the  person  or  party  intended  to  be  defrauded  is  not  named. 
§  8,  chap.  114,  Oen.  Sts. 
You  XXXI— 80 
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The  judgment  of  the  County  Court,  overruling  the  demaivar  and 
adjudging  the  indictment    suffidenty  is   affirmed,  and   the 
remanded  to  be  proceeded  with. 


an  Tt  tti.) 

J/ifgaUaik  JntirumtMi  — >  deUverif  — >  Morou  —  eoHMttaUmk, 

Q.,  wiahing  to  pay  to  each  of  his  three  nephews  a  third  part  of  their  Ibthsr's 
interest  in  his  mother's  dower  estate,  which  G.  had  had  and  enjoyed,  bat 
recoyery  of  wliich  had  become  barred  by  the  statute  of  limitatiooa  and  also. 
wishing  to  make  to  each  a  gift,  having  dedared  to  them  his  purpose  so  to  do. 
drew  three  promissory  notes,  payable  one  to  each,  in  one  year  after  his  death, 
intending  to  leave  them  in  the  hands  of  some  third  person,  subject  to  his  own 
control,  to  be  delivered  after  his  death,  if  he  should  not  retake  them  or  other 
wise  direct.  He  put  the  notes  into  an  envelope,  sealed  and  addressed  to 
one  of  the  nephews  and  others,  in  care  of  F.,  and  delivered  it  to  F.,  with 
directions  about  its  custody,  which  F.  indorsed  on  a  wrapper  that  he  put  around 
the  envelope  as  follows:  ''Letter  left  in  my  care  by  BenJ.  Giddinga,  to  b« 
handed  to  Mr.  Giddings,  if  he  calls  for  it;  otherwise  not  to  be  opened  in  Lis 
lifetime."  The  intestate  died  without  ever  having  caUed  for  the  packsge 
After  his  death,  F.  delivered  the  notes  to  the  respective  payees,  ffdd,  a  valid 
delivery  of  the  notes,*  and  that  they  were  upon  a  valuable  oonaideratioii,  sad 
enforceable  for  the  full  amount;  although  the  original  claim  was  less  tkaa 
the  note. 

CLAIM  on  a  promissory  note.     The  opinion  states  the  facta.    The 
plaintiff  had  judgment  for  one-third  his  olaim.     Both  parties 
appealed. 

Levi  IT.  Brown^  J,  B,  Beaman  and  Prout  A  WcUker^  for  plaintiC 

W.  G,  Veazey  and  «7.  B,  Phelps,  for  defendant.  There  is  no 
consideration  beyond  the  smaller  sura,  and  the  notes  cannot  be  sus- 
tained as  a  dofiatio  causa  mortis.  JEToUey  v.  Adams^  16  Vl  S06* 
Smith  V.  Kittridge,  21  id.  238;  Furish  v.  JSiOitey  14  Pick.  193, 
French  v.  Raymond,  39  Vt.  623.     There  was  no  delivery.     Oimgh 
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T.  Jfindon^  7  Ezch.  48 ;  JBromage  v.  Idoyd^  1  id.  81 ;  Clark  ▼. 
Siffoumei/f  ^^  Conn.  510;  jERng  y.  Woodbridge^  34  Yt.  565.  There 
is  a  distinction  between  the  delivery  of  a  deed  to  a  third  person  as 
an  escrow,  and  of  a  note  —  a  mere  promise  to  pay.  In  the  case  of 
toe  fiv,^\  delivery  of  a  deed  the  title  passes  from  the  time  of  the  first 
delivery.  Bat  the  courts  of  different  States  are  in  controversy  as 
to  the  effect  of  the  delivery  of  an  escrow,  to  be  delivered  after  the 
aeath  of  the  grantor ;  the  courts  of  New  Hampshire  holding  one 
way,  as  in  Cook  v.  Bro^mi^  34  N.  H.  460,  while  the  courts  of  Ver- 
mont hold  the  other,  as  in  Morse  v.  Slaaon^  13  Yt.  296.  The  author- 
ity of  Frisbie,  as  the  agent  of  Giddings,  to  deliver  the  notes,  ceased 
upon  the  death  of  Giddings.  2  Kent  Com.  645  ;  1  Pars.  Cont.  71, 
and  cases  cited  ;  Dunlap's  Paley  Agency,  186  and  notes. 

RoTCs,  J.  This  case  was  heard  on  the  report  of  a  referee,  and 
the  court  below  rendered  judgment  for  the  plaintiff,  on  the  report, 
for  the  smallest  sum  named,  to  which  both  parties  excepted.  The 
facts  appear  fully  from  the  report,  which  is  made  a  part  of  the 
exceptions. 

The  first  question  in  the  consideration  of  the  case,  and  the  most 
important  in  the  view  we  take  oi  it,  is  as  to  the  delivery  of  the  note 
in  suit.  Benjamin  Giddings,  defendant's  intestate,  and  his  brother 
Joseph,  met  in  1867,  and.  in  conversation  Benjamin  admitted  that  he 
considered  he  ought  to  make  good  to  Joseph,  or  to  those  who  would 
have  his  estate,  his  (Joseph's)  share  in  their  mother's  dower  estate, 
which  had  never  been  claimed  by  Joseph,  and  on  which  the  statute- 
of  limitations  had  then  run,  and  which  the  referee  finds  was  worth, 
on  the  1st  of  January,  1866,  ''as  near  as  can  now  be  ascertained,** 
$375.20.  In  consideration  of  this,  and  certain  good  but  not  valuable 
considerations,  Benjamin  afterwards  executed  three  promissory  notes 
in  writing  for  the  sum  of  $500  each,  payable  one  to  each  of  .Joseph's 
three  sons,  respectively,  one  year  after  the  maker's  death,  one  of  which 
notes  is  declared  upon  as  the  cause  of  action  in  tbi»  suit.  He  intended, 
as  the  referee  finds,  to  leave  these  notes  in  the  hands  of  some  third  per- 
son, subject  to  his  own  control,  to  be  delivered  after  his  death,  if  he 
should  not  retake  them  or  direct  otherwise.  He  informed  Joseph 
and  each  of  the  payees  of  his  intention,  as  above,  and  they  all 
assented  to  the  arrangement.  After  that  he  put  the  notes  into  a  let- 
ter envelope  and  sealed  it  up,  and  wrote  on  it  this  address:  "  Henry 
P.  GiddingSi  of  Bllisburg,  Jefferson  county,  N.  Y.,  and  others,  in 
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care  of  Barnes  Frisbie,  Esq.,  of  Poultney,^  and  delivered  it  to  Barnes 
Frisbie  of  Ponltney,  at  Poultney,  with  directions  about  the  custody 
of  it,  which  Frisbie,  as  the  referee  finds,  indorsed  correctly,  in  sab- 
stance,  on  a  wrapper  that  he  put  around  it,  in  these  words:  **  Letter 
left  in  my  care  by  Benj.  Giddings,  to  be  handed  to  Mr.  Oiddings  if 
he  calls  for  it;  otherwise  not  to  be  opened  in  his  lifetime."  Benjamin 
did  not  retake  the  packafi^e;  and  after  his  death  in  1873,  Frisbie 
opened  it,  and  delivered  the  notes  respectively  to  the  payees  named 
in  them,  this  plaintiff,  and  Henry  F.  and  Benjamin  F.  Oiddings,  his 
brothers. 

In  Leiden  v.  Carter^  4  Day  66,  A,  having  signed,  sealed  and 
acknowledged  a  deed  of  certain  lands  to  B,  gave  the  deed,  in  the 
absence  of  B  to  C,  saying:  ''Take  this  deed  and  keep  it;  if  I  never 
call  for  it,  deliver  it  to  B  after  my  death;  if  I  call  for  it,  deliver  it 
up  to  me."  A  died  without  retaking  the  deed,  and  C  delivered  it  to 
B.  Held  that  the  delivery  become  complete  and  took  relation  back 
to  the  first  delivery.  In  Worth  v.  Casey  42  N. Y.,  362,  a  note  remained 
in  the  hands  of  the  payee  until  the  death  of  the  maker,  being 
received  and  held  by  him  subject  to  the  condition  that  it  should  be 
returned  to  the  maker  whenever  he  might  wish  it  during  his  llfelime; 
and  the  note  was  held  valid.  And  in  Coaler  v.  Mansfield^  3  Met.  412, 
it  is  laid  down  that  if  a  grantor  directs  and  intends  that  his  deed 
from  and  after  its  execution  shall  be  retaii^ed  by  the  scrivener  until 
after  the  grantor's  death  and  then  delivered  to  the  grantee,  all  of 
which  if  afterwards  done,  the  estate  vests  in  the  grantee  from  the 
« time  of  the  execution  of  the  deed.  On  the  authority  of  these  cases, 
and  the  principles  of  law  upon  which  they  were  decided,  it  seems 
clear  that  had  Benjamin  handed  the  notes  to  Frisbie  with  specifio 
instructions,  as  in  Bdden  v.  Garter^  suprOy  the  delivery  would  have 
been  sufficient,  and  on  the  death  of  the  maker,  with  the  option  of 
recall  unexercised,  and  the  actual  receipt  of  the  notes  by  the  payees, 
would  have  become  complete  and  taken  effect  back  by  relation  to  the 
time  of  the  deposit  of  the  notes  with  Frisbie.  Were  the  acts  and 
words  of  Benjamin  and  the  understanding  and  treatment  thereof  by 
all  the  parties,  as  shown  by  the  referee's  findings,  equivalent  to  such 
a  specific  direction  ?  Upon  the  part  of  the  defendant  it  ia  oontanded 
that  the  acts  of  the  maker  simply  constituted  Frisbie  a  depositary  of 
the  notes  for  him,  with  no  authority  to  deliver  them  to  the  payees  ia 
any  event;  and  that  whatever  agency  he  might  have  been  invested 
with  to  deliver  them  upon  further  instructions  was  revoked  by  Ike 


OCTOBER  TERM,  1878.  G8i 

Qiddings  ▼.  Qiddings'  Administrator. 

death  of  Benjamin.  In  order  to  accept  this  construction,  it  is  neces* 
■aiy  to  reject  as  meaningless  the  direction  written  by  Benjamin  upon 
the  envelope  containing  the  notes,  and  to  declare  unjustifiable  the  acU 
of  Frisbie  based  upon  his  understanding  of  the  meaning  of  that  direc- 
tion. The  policy  of  the  law  is  to  give  effect  to  all  the  acts  and  wordi 
of  parties,  when  it  can  be  done  without  repugnancy. 

It  is  an  affair  of  daily  occurrence  that  notes,  deeds,  contracts  and 
other  written  instruments,  as  well  as  personal  property  of  every 
description,  are  placed  in  the  hands  of  common  carriers,  and  often  of 
private  carriers,  by  makers  and  consignors,  with  no  instructions  con- 
cerning their  delivery,  beyond  a  direction  upon  the  outside  wrapper 
in  terms  precisely  analogous  to  those  used  in  the  address  written  upon 
the  envelope  handed  to  Frisbie  by  Benjamin  Oiddings.  Such  delivery 
has  universally  been  held  to  be  a  delivery  to  the  consignee  named  in 
such  address;  JBuU  v.  Sibbs,  8  T.  R.  327;  Biggs  v.  IxtMorence^  3  id. 
454,  though  the  particular  carrier  be  not  named  by  the  consignee. 
DtUtan  V.  Sohmanaon,  3  B.  A  P.  582;  Jacobs  v.  Nelsouy  3  Taunt. 
423.  And  although  the  completion  of  the  delivery  is  defeasible  by 
the  consignor  by  the  exercise  of  his  right  of  stoppage  in  transitu^ 
yet  upon  delivery  to  the  carrier,  the  property  instantly  vests  in  the 
consignee,  and  when  the  actual  delivery  to  him  is  fully  completed  it 
takes  relation  back*  This  doctrine  is  based  upon  the  theory  that  the 
consignee,  either  expressly  or  by  implication,  constitutes  the  carrier 
his  agent  to  receive  the  property  for  hioL  In  the  case  at  bar  the 
payees  of  the  three  notes  in  terms  assented  to  their  delivery  to 
some  third  person  by  the  maker,  who  should  hold  them  subject  to 
an  option  of  recall  by  the  maker  during  his  life,  and  then  complete 
the  delivery  by  handing  them  over  to  the  payees;  also  that  the 
selection  of  such  third  person  should  be  left  to  the  maker.  In 
pursuance  of  this  arrangement  Benjamin  selected  Frisbie  as  such 
third  person,  and  handed  the  notes  over  to  him  with  oral  directions 
concerning  the  option  of  recall,  and  written  directions,  in  the  form 
of  an  address  upon  the  envelope,  in  precisely  the  terms  ordinarily 
used  in  delivering  papers  or  goods  through  the  agency  of  a  carrier, 
for  their  delivery  to  the  payees,  in  case  he  should  die  with  the  option 
of  recall  unexercised.  From  this  direction  Frisbie,  as  evinced  by  his 
acts,  understood,  as  any  intelligent  person  would  have  done,  that  if 
Qiddings  died  without  reclaiming  the  packet,  he  was  to  delivei 
it— not  to  Giddings'  pei*sonal  representatives,  in  the  absence  of  any 
iastracticns  written  or  oral  to  that  effect — ^'but  to  the  parties  to 
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whom  it  was  bo  addressed,  viz.:  '* Henry  F.  Giddings  and  others." 
Benjamin  did  die  without  calling  for  the  packet,  and  thereopon 
Frisbie,  for  the  purpose  of  ascertaining  who  were  meant  by  the  word 
''  others,"  assumed  to  open  it,  and  delivered  the  notes  to  the  several 
payees  named  therein.  Had  Frisbie  been  on  the  eve  of  a  journey  to 
Ellisburg,  and  had  Benjamin  handed  him  thw  packet  without  a  word, 
the  legal  construction  of  the  act  would  have  been:  "Deliver  this 
package  to  the  parties  to  whom  it  is  addressed  unless  I  exercise  the 
right  I  possess  by  implication  to  direct  you  otherwise  before  the 
commission  is  executed."  In  this  case  the  right  to  oonntemiaiid 
the  direction  upon  the  envelope  was  extended  by  oral  reservation  to 
cover  the  whole  period  of  Benjamin's  life;  but  the  principle  remains 
the  same,  and  the  delivery,  having  been  completed,  will  not  be  dia- 
turbed.  There  was  a  perfect  consonance  in  the  proved  intentions  of 
the  parties  and  the  manner  in  which  they  were  carried  out.  The 
precise  intention  of  Benjamin  with  regard  to  the  notes  as  found  to 
have  been  expressed  by  him  to  his  brother  and  three  nephews  was 
gathered  by  Frisbie  from  the  oral  and  written  directions  of  Benja- 
min to  him,  and  from  no  other  source,  and  carried  out  by  him  to  the 
letter.  We  find  in  this  whole  transaction  all  the  elements  which  io 
law  arc  held  to  constitute  a  valid  delivery  through  an  agent  —  that 
Frisbie  received  the  note  in  suit  as  agent  for  the  payee,  subject  to  an 
option  of  recall  by  the  maker,  in  like  manner  as  a  carrier  receives 
goods  as  the  agent  of  the  consignee,  subject  to  the  option  of  the 
consignor  to  stop  them  in  trofisUu^  held  it  as  trustee  for  the  payee, 
and  having  completed  the  delivery  in  accordance  with  the  direction 
upon  the  envelope  and  the  intention  of  all  the  parties,  it  took  effect 
back  by  relation  to  the  original  deposit  with  him,  and  constituted  a 
full  and  complete  delivery  on  that  date. 

The  defendant  seeks  to  avoid  the  note  upon  the  farther  ground  of 
want  or  inadequacy  of  consideration.  The  case  shows  that  Joseph 
originally  had  a  legally  enforceable  claim  for  his  distributive  share 
in  his  mother's  dower  estate;  that  said  claim  was  never  presented  nor 
enforced  by  him,  and  that  the  interest  was  possessed  and  enjoyed 
with  his  tacit  consent  and  permission,  by  Benjamin.  '^  The  defend- 
ants having  received  a  benefit  by  the  permission  of  the  plaintiff,  is  t 
good  consideration."  Davis  v.  Morgan,  6  D.  &  R.  42;  4  B.  A  C.  8. 
So  also  is  an  outlawed  legal  claim.  JSdwley  v.  JFarrar^  I  Vt.  420; 
Eastwood  V.  Kenyon,  11  Ad.  &  £.  438;  Lee  v.  Jtfugffridffe^  5  Taunt 
87;  8mith  v.  Jameson,  5  T.  11.  603;  Esp.  N.  P.  116;  Bull  N.  P.  147; 
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Jkrloio  V.  SmUh,  4  Vt.  139,  144;  Glass  v.  Beach,  6  id.  172;  Booths 
y.  IttqHitrickf  36  id.  681.  That  the  congideration  for  the  note  was 
a  certain  specific  outlawed  claim,  and  less  in  amount  than  the  face  of 
the  note,  is  immaterial  in  the  absence  of  fraud  or  mistake  upon  the 
part  of  either  of  the  contracting  parties.  In  Oakley  v.  Boorman^  it 
IS  said:  A  promise  or  obligation  cannot  be  defeated  in  whole  or  in 
part,  on  the  ground  of  the  inadequacy  of  the  compensation  received 
for  the  obligation  incurred  —  the  slightest  consideration  is  sufficient 
to  support  the  most  onerous  obligation;  the  meaning  of  the  rule  that 
yon  may  impeach  the  consideration  is  only  that  you  may  show  fraud, 
mistake  or  illegality  in  its  concoction,  or  non-performance  of  the 
stipulations  of  the  agreement  on  the  part  of  the  promisee.  21  Wend. 
588.  Contracts  entered  into  by  parties  knowing  their  rights,  though 
apon  inadequate  consideration,  will  not  be  set  aside  in  law.  Hnr* 
ringUm  v.  Wells,  12  Vt.  505;  Paige  y.  Ripley,  12  id.  289.  Nor  in 
equity.  Stephens  v.  Batsman,  1  Bro.  C.  C.  22;  Griffith  v.  Spratley, 
1  Cox,  883;  CoUi7i  v.  Brown,  1  id.  428.  Family  agreements  are 
e6])ecially  favored  in  this  respect.  Stockley  v.  Stockley,  1  Ves.  &  B. 
23;  being  based  upon  good  as  well  as  valuable  considerations.  Persss 
V.  Persss,  7  CI.  &  F.  279;  1  West,  110. 

The  defendant  claims  that  if  any  recovery  can  be  had  in  this  action 
it  should  be  only  for  the  amount  found  by  the  referee  to  be  the 
actual  value,  at  the  time  the  note  was  given,  of  one-third  of  Joseph's 
share  of  the  dower  interest.  It  seems  to  be  well  settled  that  to 
entitle  a  defendant  to  an  abatement  from  the  sum  for  which  the  note 
was  given,  in  a  case  of  this  kind,  two  things  at  least  must  concur, 
viz.,  fraud  upon  the  defendant  in  procuring  the  note  for  the  sum 
named,  or  at  least,  a  failure  of  the  consideration  from  the  under- 
standing of  the  parties  at  the  time,  and  an  ability  by  computation 
to  fix  the  amount  to  be  deducted.  Walker  v.  Smith,  2  Vt.  539; 
Stone  V.  Peaks,  16  id.  213;  Harrington  v.  WeUs,  12  id.  505  ;  Har- 
rington V.  Lee,  33  id.  249.  Both  these  elements  are  lacking  in  the 
ease  at  bar.  No  fraud  is  alleged  and  no  misunderstanding  about  or 
failure  in  the  consideration.  And  it  is  not  found  with  certainty 
what  the  actual  value  of  Joseph's  share  in  the  dower  estate  was  at 
the  time  the  notes  were  given  ;  nor  is  it  found  affirmatively  that  in 
the  settlement  the  fifty  years'  use  and  the  purchase-money  of  Joseph's 
distributive  share  of  the  farm,  for  which  Joseph  once  had  a  legal 
elaim  against  the  estate  of  his  father,  and  which  inured,  at  least  par 
dally,  to  the  benefit  of  Benjamin,  were  not  taken  into  oonaideratioD 
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as  forming  a  pan  of  the  consideration  of  the  notes.  Upon  sach 
facts  as  these,  it  would  be  extremely  hazardous,  to  say  the  least,  to 
undertake  to  reduce  written  contracts  or  promises  to  a  quantum 
valebat. 

Judgment  reversed,  and  judgment  for  plaintiff  on  the  report 
for  the  larger  sum  named,  with  interest  and  costs  ;  to  be  oertaliei  to 
the  Probate  Court. 


Jackboh  ▼•  JjLGKaOV. 

(PITLiBS.) 

One  who  becomes  a  surety  on  a  note,  at  the  request  of  the  principal,  sad  with 
him  agrees  to  pay  usurious  interest  thereon,  and  who  pays  the  nolo  after 
maturity,  with  such  interest,  may  recover  of  the  principal  the  money  ha  so 
pays. 

ASSUMPSIT.    The  facts  are  stated  in  the  opinion.    The  plaintiff 
had  judgment  below. 


— ^,  for  defendant.    The  plaintiff  can  recorer  only  what  Im 

was  bound  to  pay.    Sargrave  r.  Zmns,  3  Gb.  108;    Thmwtom  ▼• 

I^'entiss;  I  Mich.  193. 

K  jR,  Hard,  for  plaintiff 

Ross,  J.  It  is  found  by  the  referee  that  in  1 856  the  plaintiff  signed 
for  the  defendant,  as  surety,  a  tl,000  note,  payable  in  one  year  from 
its  date,  with  the  interest  annually,  and  that  at  the  time  the  money 
was  obtained  and  the  note  given,  it  was  "  agreed  between  all  the 
makers  and  the  payee,  that  ten  per  cent  annual  interest  should  be 
paid  on  the  note."  The  defendant  had  all  the  money  on  the  note 
and  took  it  with  him  to  California.  When  the  note  became  due,  the 
defendant  did  not  pay  it,  as  it  was  his  duty  to  do,  and  the  note  was 
allowed  to  run  until  1862,  when  the  plaintiff  and  the  other  snretj 
took  it  up,  and  paid  to  the  payee,  with  what  they  had  paid  before 
that  time  as  interest  thereon,  ten  per  cent  interest  on  the  note.  The 
only  question  is,  whether  the  plaintiff  is  entitled  to  recover  the  extra 


OCTOBER  TERM,  1878.  65} 


JackBon  ▼.  Jackson. 


intereiit  which  he  paid  on  the  note.  At  the  request  and  for  the  bene> 
(it  of  the  defendant,  the  plaintifTsigned  the  note,  and  stipulated  that  ten 
per  cent  should  be  pud  on  the  note,  not  that  ten  per  cent  should  be 
paid  on  it  for  the  year  before  it  became  due,  but  on  the  note,  that  is, 
80  long  as  the  note  remained  unpaid.  This  is  the  contract  which  the 
plaifitiiT  entered  into  at  the  request  and  for  the  benefit  of  the  defend- 
aot.  llie  defendant  never  relieved  him  from  it,  nor  notified  him 
that  he  did  not  wish  him  to  abide  by  it.  When,  therefore,  the  plain- 
tiff paid  the  holder  of  the  note  his  half,  with  ten  per  cent  interest 
thereon,  he  paid  it  in  fulfillment  of  the  contract  which  the  defend- 
ant had  requested  him  to  enter  into  as  his  surety,  and  so  paid  it  at 
the  defendant's  request.  It  being  paid  at  the  defendant's  request, 
the  fact  that  the  excess  above  six  per  cent  was  usurious,  and  for  that 
reason  its  collection  could  not  have  been  legally  enforced,  can  make 
no  difference.  The  defendant  had  the  right  to  pay  it,  and  to  request 
the  plaintiff  to  pay  it  for  him.  When  paid  by  the  defendant  per- 
sonally, or  by  the  plaintiff  as  his  agent  at  his  request,  he  alone  had 
the  right  to  recover  it  back.  It  was  equally  at  the  defendant's 
option  to  have  it  paid,  and  to  waive  its  recovery  back  when  paid. 
Having  exercised  his  option  to  have  it  paid,  and  having  not  only 
requested,  but  honorably  bound  the  plaintiff  to  pay  it,  the  fact  that 
it  was  a  claim  not  enforceable  in  law  is  immaterial.  If  the  defend- 
ant had  requested  the  plaintiff  to  make  a  gift  to  any  one  of  a  cer- 
tain sum  of  money,  he  could  recall  the  request  until  the  money  was 
actually  passed  over  but,  after  the  money  had  passed,  he  could  not 
revoke  it,  nor  be  heard  to  say  that  the  law  would  not  have  compelled 
faim  to  have  executed  bis  request  to  the  plaintiff  to  make  the  gift. 
As  between  the  plaintiff  and  defendant,  it  was  a  payment  by  the 
plaintiff  of  money  to  the  use  of  the  defendant  at  his  request.  The 
counsel  for  the  defendant  concede  that  the  extra  interest  paid  for 
the  year  before  the  note  fell  due  is  recoverable  because  paid  at  the 
defendant's  request.  But  as  we  have  seen,  by  the  terms  of  the 
stipulation  entered  into  by  the  makers  of  the  note  with  the  payee, 
ten  per  cent  was  to  be  paid  on  the  note.  And  as  between  the  plain- 
tiff and  defendant,  it  was  the  duty  of  the  defendant  to  put  an  end 
to  the  existence  of  the  note  by  paying  it.  The  stipulation  was  a 
request  to  plaintiff  to  pay  the  ten  per  cent  until  the  defendant,  or 
some  other  one  in  his  behalf,  did  end  the  existence  of  the  note  by 
its  payment.  Ford  v.  KeUh^  I,  Mass.  139.  This  holding  does  not 
conflict  but  is  in  accord  with  Uiurston  v.  Prentiss^  1  Mich.  103,  cited 
Vol.    XXXI  — 87 
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by  the  defendant.  In  that  case  the  plaintiff  was  allowed  to  reoover 
the  extra  or  usarions  interest  which  he  paid  on  the  obligation  on 
which  he  was  surety  for  the  defendant,  bat  not  allowed  to  recover 
the  extra  interest  which  he  paid  on  his  own  obligation  given  to  rai^ 
money  with  which  to  take  np  the  obligation  on  which  he  was  saret? 
The  case  of  Hargrave  v.  Zewis^  3  6a.  162,  also  cited  by  the  defend- 
Ant,  is  not  to  the  point,  as  in  that  case  the  bill  charged  that  the 
surety  colluded  with  the  payee  to  have  judgment  pass  against  him 
for  the  debt  and  usury,  to  defeat  the  orator's  right  to  have  the  a^nrj 
deducted  on  the  original  obligation,  which  implies  that  the  surety 
knew  it  was  not  the  intention  of  the  principal  to  submit  to  the  pay- 
ment of  the  usury.     No  such  fact  is  hinted  at  in  the  case  at  bar. 


Statb  ▼•  Bishop. 
cn  vtisT.) 

A  taflroad  depot  is  a  "warehouse"  within  the  meaning  of  the  statute  of  tor 
glary»  although  such  huildings  were  unknown  when  the  statute  was  flnacled. 
(See  note,  p,  691.) 

/>(ONVICTION  of  burglary.    The  opinion  aUtes  the  facta. 

JSa  W.  Smithy  for  the  prisoners.  The  breaking  and  entering  of  a 
railroad  depot  is  not  burglary  at  common  law.  2  Russ.  Crimea  S. 
Nor  under  the  statute.  Gen.  Sts.  chap.  113,  sec  7  ;  State  ▼.  Jonet^ 
83  Yt.  443 ;  State  v.  Cook,  38  id.  439 ;  Slade  v.  Carney^  19  X.  VL 
185.  Penal  statutes  are  strictly  construed.  State  y.  Cooper^  16  Vt 
551. 

Henry  Q.  Ide,  State's  Attorney,  for  State. 

RsDFiELD,  J.  The  respondents  are  charged  in  the  indtctmeil 
with  the  crime  of  feloniously  and  burglariously  breaking  and  ente^ 
ing,  in  the  night-time,  the  depot  and  storehouse  of  the  railroad  with 
inUentf  etc.,  to  stecU,  and  that  they  did  then  and  there  felonioosly  sod 
burglariously  steal,  etc. 
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L  The  court  charged  the  jury  "that  if  the/  found  that  the 
respondents  broke  and  entered  said  depot  and  storehouBe  of  the 
railroad  in  the  night-time  with  intent  to  steal,  and  did  steal  there- 
from, they  should  pronounce  them  guilty,  and  that  they  would  be 
guilty  of  burglary .•* 

It  is  claimed  that  forcibly  breaking  and  entering  a  railroad  depot 
and  storehouse,  does  not  constitute  burglary  under  our  statute.  At 
the  time  the  statute  was  passed  defining  the  crime  of  burglary  and 
enlarging  the  common-law  definition,  no  such  thing  as  a  railroad 
depot  was  known  in  this  State.  Depots  and  storehouses  for  mer- 
chandise existed  along  the  wharves  of  Lake  Champlain,  and  were 
generally  among  merchants  called  warehoitses ;  and  that  term  was 
recognized  and  used  in  the  statute.  But  since  that  time  the  land  has 
become  navigable  by  rail,  and  depots  and  storehouses  for  goods, 
wares  and  merchandise  have  been  constructed  along  our  railways, 
and  perform  the  same  office  as  did  the  storehouse  or  toarehotsse  on 
the  wharves  of  the  lake.  The  legal  character  and  liability  of  the 
keeper  of  the  goods,  when  transit  is  ended,  becomes  changed,  after 
proper  notice  to  the  owner  or  consignee,  and  he  is  liable  only  as 
vforehotueman  —  as  the  keeper  of  goods  and  wares  in  the  warehouse. 
The  building  broken  into,  in  this  case,  seems  to  have  been  used  as  a 
passenger  and  freight  depot;  in  it  were  offices  for  the  sale  of  tickets, 
for  receiving  and  discharging  freight,  a  place  for  the  comfort  of 
passengers,  and  a  place  for  the  safe  deposit  of  goods.  In  it  were 
"offices"  and  a  "warehouse."  Names  change  often  with  the  habits 
and  customs  of  the  people ;  it  is  not  so  important  to  determine  the 
name^  as  the  thing ^  wherein  burglary,  by  the  statute,  may  be  com- 
mitted. That  subtle  astuteness  that  would  discover  a  difference 
where  none  exists,  and  would  find  a  way  of  escape  from  the  just 
penalties  of  crime  through  narrow  crevices  of  the  law,  serves  no 
useful  purpose.  When  one  is  charged  with  erime  in  plain  language, 
and  convicted  by  honest  men,  upon  legal  evidence,  it  is  better  that 
he  work  out  the  penalty  to  the  relief  of  the  public  and  the  safety  of 
the  State. 

[Omitting  minor  points.] 

Judgment  affirmed. 


IVora  vr  TBI  Rbfobtsr.  —  Tn  Tbylor  t.  Oood^eUn^  4  Q.  B.  D.  tSS,  it  wai  hold  that  a 
iMlni^  A  Meyele  os  a  hfghwHy,  at  a  pace  danfceroQi  to  paaaert,  may  be  ooDTteted  of  fnrloiMly 
driviDf^  a  carrlajre,  aoder  a  statute  passed  before  bicycles  were  ioTented.  The  court  «id :  **  The 
IcKislatve  dearly  (lc«lred  to  prohibit  the  ase  of  any  sort  of  carriage  in  a  manner  dangefOM  to 
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—      ~  -  -    ■  — ^  - . 

t&e  lite  Of  limft>  of  any  pMirager/^    *'  Although  bfcjclw  were  mknown  At  ttat  ttaM' 
aet  WM  passed,  it  la  dear  (hat  the  intentioD  waa  to  oae  worda  large  enoagh  (o 
kind  of  vehicle  which  might  be  propelled  at  aoch  a  speed  aa  to  be  dangoroaa.** 

In  Rttx  t,  Sandy,  6  T.  R.  S8ft,  the  defendant  was  ladkted  mOer  Che  aiatate  for  **aollag. 
aenttef  ai*d  performing  a  oeriali.  entertalmnei^r  of  the  atage  called  tambUag.**  The  itataia 
forbade  **  interludes,  tragedlea,  oom^ics,  operas,  plays,  farces  and  other  entertalnmeiitR  of  the 
stage."  Tambling  was  not  known  when  the  act  waa  passed.  Kxirroii.  Cli.  J.,  held  that  It  was 
Bot  an  enteitalnment  of  the  atage,  and  remained :  '*Thfa  la  a  penal  act  of  parlluMBi,  aai  «s 
cannot  extend  It  to  entertainmenta  Uiat  did  not  exiat  when  the  statute  waa  madaL*" 

Dr.  Lieber,  in  '"  Hermeneatiea,**  page  96,  sajs :  *'  In  September,  IflVI,  a  ease  ct  eoasldemMs 
Importance  waa  ttied  in  Bagland,  in  which  the  questloa  was  whether  a  ateaniay|i 
the  meaning  of  the  act  which  regnlates  the  London  pilotage -> an  act  passed  wben 
steam  Tessels  claiming  parliamentary  attention.**  **The  case  came  before  Mr. 
in  the  shape  of  on  information  against  Captain  J.  Anderson,  master  of  tbe  If oitk  Star 
ship,  who  was  charged  as  having  aeted  as  a  pilot  en  board,  after  J.  H.  BeniMlt.  a  pild  daiy 
licensed  by  the  Trinity-house,  had  offered  to  take  charge  of  the  steamer,  whereby  the  def^odaat 
iMid  foifelted  the  sum  of  £15 16s.  M.,  being  double  the  amount  of  the  mum  w%i€h  would  hate 
been  demandable  for  the  pilotage  of  the  ship.  Mr«  Baixahttmk  referred  to  the  act,  and  mid 
he  was  of  opinion  that  steamers  ought  to  be  exempt  by  the  common  senec  of  things.  Pilots 
had  to  recetve  a  certain  edacatlon  before  they  were  licensed ;  but  how«<Ter  eapert  they  orixht  be 
in  coBdtCtlng  sailing  vessels,  it  might  require  a  different  degree  of  akUl  to  eondiict  a  slesm 
vessel.  A  pilot  superseded  a  master  in  aimmand  of  a  ship,  and  the  master  of  a  steamer,  it  most 
be  sappoeed,  was  appointed  because  he  understood  the  nature  of  the  engines  and 
He  did  not  understand  how  the  new  science  was  to  be  engrafted  on  the  andeot  i 
ever  expert  a  pilot  might  be  as  a  seaman,  he  might  be  a  very  bad  engineer.  Tlie 
then  proved,  and,  as  the  act  «ef  t  the  magistrate  no  discretion,  the  captain  wis  fined  In  the  psnittr 
above  suted,  and  ootts." 

In  Jionek  v.  JSRAon,  %  Sx.  Div.  968,  it  was  held  that  an  exhibitor  of  '^apirituaUatic] 
Bight  be  punished  as  a  **  rogue  and  vagabond,"  under  a  statute  of  Geo.  4,  applying  to ; 
**  uring  any  subtle  craft,  means  or  deviee,  by  pabnialfy  or  otherwiae.  l»  deceive  aad  { 
•Dj  of  hia  majeaty*s  snbjecta."    It  was  argasd  that  the  atatute 
Mpedallj  gypalea. 


FiBST  National  Bank  of  Nobth  Bsnninotoh  ▼.  Woquk 

(61  y  t.  4'»^ 
Nsgotidbie  instrumentu — giving  notice  of  prote$L 

Notice  of  protest  was  postcfl  on  the  daj  of  maturity,  addressed  to  tbe  Isdonef 
at  his  former  residence,  and  thence  forwarded  on  the  following  daj  by  tie 
same  mail  to  his  residence,  where  he  received  it.    3M,  sufflcient. 

ASSUMPSIT.     The  facts  are  stated  in  the  opinion.     Tbe  i^aintifl 
had  judgment  below. 

Burton  S  Munson^  and  Miner  <t  Fenny  for  defendant. 

JS.  Mowardy  and  Gardner  A  Hannon^  for  plaintiC 
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Ross,  J.  The  only  qnestion  made  as  to  the  liability  of  the  defend- 
ant on  the  facts  reported,  is  in  regard  to  the  sufiiciency  of  the  notioe 
to  charge  him  as  an  indorser  of  a  negotiable  promissory  note.  When 
the  first  transactions  out  of  which  the  note  in  suit  had  its  origin 
transpired,  the  defendant  resided  at  East  Dorset,  Vermont.  When 
:he  note  in  suit  was  given  he  had  changed  his  residence,  unknown 
to  the  plaintiff,  to  Concord,  Massachusetts.  On  the  day  the  note 
matured,  the  plaintiff  mailed  to  the  defendant,  addressed  to  East 
Dorset,  a  notice  of  the  presentation  of  the  note  to  the  maker  for  pay- 
ment, its  non-payment  and  protest,  which  arrived  at  East  Dorset  that 
evening,  and  was  forwarded  by  the  post-master,  by  the  next  day's 
mail,  to  the  defendant  at' Concord,  Massachusetts,  at  which  place  the 
defendant  received  it  by  due  course  of  mail.  The  plaintiff,  by 
tlie  law  merchant,  had  until  the  day  following  the  day  on  which  the 
note  fell  due,  to  mail  notice  of  its  presentation,  non-payment  and 
protest,  to  the  defendant  at  Concord,  Massachusetts.  By  so  doing  he 
would  have  exercised  such  diligence  as  the  law  demands,  and  have 
fixed  the  liability  of  the  defendant  as  indorser,  although  the  defendant 
never  received  the  notice.  The  defendant  having  actually  received 
the  notice  through  the  mail  as  early  as  he  would  if  the  plaintiff^ 
in  the  exercise  of  due  diligence,  had  mailed  it  to  him  at  North  Ben- 
nington on  the  day  following  the  maturity  of  the  note,  addressed  to 
Concord,  Massachusetts,  has  not  been  prejudiced,  nor  put  to  a  disad- 
vantage in  pursuing  the  maker  of  the  note,  from  the  fact  that  the 
plaintiff  addressed  the  notice  to  East  Dorset  instead  of  Concord, 
Massachusetts.  If  the  notice  had  never  in  fact  reached  the  defend- 
ant, or  if  it  had  not  seasonably  reached  him,  it  is  probable  that  the 
failure  of  the  plaintiff  to  ascertain  the  defendant's  residence  at  the 
time  it  discounted  the  note,  and  its  addressing  the  notice  to  him  at 
East  Dorset,  showed  such  a  lack  of  diligence  as  would  have  dis- 
1  harged  the  defendant.  So,  too,  where  the  law  requires  the  notice 
to  be  delivered  to  the  indorser  at  his  residence  or  place  of  business, 
and  there  is  a  misdelivery  of  the  notice  through  lack  of  diligence  by 
\he  holder  in  ascertaining  the  proper  place  of  delivery,  the  indorser 
*£  discharged.  But  if  the  indorser  receive  the  notioe  seasonably, 
though  misdelivered  through  lack  of  diligence,  his  liability  remains. 
The  holder  of  the  note  may  fix  the  liability  of  the  indorser  by  show- 
ing that  he  used  due  diligence  to  give  notice,  although  notioe  nerer 
in  fact  reached  the  indorser,  or  by  showing  that  notice  was  in  fad 
received  by  the  indorser  in  due  season.     Bank  of  United  StaUi  y. 
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Corcoran^  2  Pet  121 ;  Dickins  y.  JBealf  10  id.  572  ;  Bradley  v.  Ihm^ 
26  Me.  46  ;  Story  Prom.  Notes,  §§  322,  347  ;  Pars.  Notes  and  Bills, 
483  ;  Cabot  Bank  v.  Warner^  10  Allen,  522  ;  Manchester  Bank  t. 
JFeUotoSy  8  Post.  302.  The  purpose  of  the  law  in  requiring  notice  to 
be  given  is,  that  the  indorser  may  be  informed  of  the  presentaUon 
and  non-payment  of  the  note,  and  that  the  holder  is  looking  to  him 
for  payment,  that  he  may  be  able  to  secure  himself  against  those  who 
may  be  liable  over  to  him.  All  the  rules  requiring  the  holder  to  use 
diligence  to  ascertain  the  residence  of  the  indorser,  and  to  leave 
notice  at  his  place  of  business  or  residence,  when  they  reside  in  the 
same  town,  or  to  mail  notice  as  soon  as  the  day  following  the  day  of 
the  maturity  of  the  note,  addressed  to  him  at  his  place  of  residence, 
when  they  reside  in  different  towns,  are  made  and  enforced  that  the 
indorser  may  be  informed  that  his  liability  on  the  note  has  not  beeo 
discharged  by  the  party  whose  duty  it  was  to  pay  the  note  at  maiu- 
rity.  When,  therefore,  the  indorser  in  fact  receives  notice  in  due 
season  that  the  note  has  been  duly  presented  for  payment  and  pro- 
tested, the  purpose  of  the  law  has  been  accomplished,  although  the 
holder  of  the  note  has  not  complied  with  one  of  the  established  mlei 
in  regard  to  the  use  of  diligence  in  giving  notice. 

Judgment  d^kmmL 


Habris  y.  Waitk. 

(51  VL  481.) 

Sale — impUed  warranty  — JUneu  for  parHeular 

On  a  sale  of  goods  by  a  manufacturer  for  a  particular  purpose,  there  b  tt 

implied  warrant  of  fitness  for  that  purpose;  but  the  manufacturer  is  not boand 
to  furnish  the  best  that  are  or  can  be  made,  but  only  such  as  are  usuaUj  nude 
and  used,  and  as  are  reasonably  fit  for  the  purpose.* 

ASSUMPSIT  for  price  of  gas  meters  manufactured  and  sold  by  the 
plaintiff.     Defense  of  breach  of  implied  warranty  in  their  cjii- 
struo'iion.     The  plaintiff  had  judgment  below. 

Meld  db  Tyler  and  K  J,  FhelpSy  for  defendant.  There  was  an 
implied  warranty  that  the  meters  would  register  gas  accurately 
When  one  undertakes  to  supply  an  article  for  any  particolar  poipose 

•  See  note,  S4  Am.  Rep.  KM. 
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he  warnmts  it  fit  and  proper  for  such  purpose.  Story  on  Sales,  889 ; 
Beab  y.  Oifnsiead,  24  Yt.  114;  Pixsponrr,  Ch.  J.,  in  JFtofe  y.  Sabin^ 
38  id.  436. 

Ikwenport  d>  JSddy^  for  plaintifEa. 

BoTcx,  J.  (Omitting  a  minor  point.) 

The  defense  made  is,  that  the  meters  were  faulty  in  their  oonstruo- 
tion.  It  is  not  claimed  that  there  was  an  express  warranty  of  them; 
but  it  is  claimed  that  there  was  an  implied  warranty  against  the 
defectb  complained  of.  Where  goods  are  ordered  from  a  manufac- 
turer for  a  particular  purpose  there  is  an  implied  warranty  that  they 
shall  be  fit  for  the  purpose  for  which  they  are  ordered.  But  the  manu- 
facturer, under  a  general  order,  is  not  bound  to  furnish  the  best 
goods  of  the  kind  ordered  that  can  be  or  are  manufactured.  He  is 
only  required  to  furnish  goods  of  the  kind  and  quality  usually  manu- 
factured and  used,  and  such  as  are  reasonably  fit  and  proper  for  the 
purpose  for  which  they  are  ordered.  From  the  facts  found  by  the 
County  Court,  the  meters  furnished  by  the  plaintiffs  answered  those 
requirements.  And  without  considering  the  legal  effect  upon  the 
rights  of  the  parties  of  the  retention  and  use  of  the  meters  by  the 
defendant,  and  of  his  neglect  to  return  them  to  the  plaintiffs  for 
repairment  when  requested,  he  is  liable  upon  the  ground  that  the 
meters  furnished  were  of  the  kind    and  quality  required  by  the 

orders. 

JudgmerU  qfflirmed. 


Pbibst  y.  Cons. 

on  Yt  I9S.) 

Mofriage — vif^»  eoTiitraetforfcmOiy  neeeuarin. 

A  contrsct  by  a  married  woman  for  necessaries  sold  on  the  credit  of  her  estate* 
for  herBelf  and  family,  and  charged  thereon  may  be  enforced  agafaist  it  ia 
equity  to  the  extent  of  her  interest    {See  note,  p.  697.) 

BILL  against  a  married  woman  to  charge  her  separate  property  for 
necessaries  for  family  use  sold  to  her  on  her  request  and  credit, 
and  on  the  credit  of  her  property,  and  used  by  her  and  her  family. 
The  complainants  had  sold  defendant's  husband  nmilar  griods  on 
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Wells,  In  Bepaimte  Property  of  Mtrrted  Women,  that  statee  the  eondittone  of  ft  coattaet  te 
oeceflMtfles  binding  e  married  women :  **  1.  She  moet  have  e  seperate  estate  becaaae  ihe  chuioi 
be  charged  personally ;  S.  The  credit  mnst  be  given  to  her  and  not  to  her  hmbsad;  t.  She  nisi 
intend  to  make  it  a  charge  on  her  estate ;  4.  The  goods  ftunished  mast  be  suitable  and  Meis- 
•ary.**    S  407. 

Is  CampUU  v.  WMU^  83  Mich.  178,  the  wife  had  for  some  time  piuthaaed  nsoswaries  of  tht 
plaintur  wlilch  were  chaiged  to  her  hnsband ;  at  length  the  defendant's  husband  naUflsd  the 
lilaintUr  that  he  wonld  not  pay  for  any  more  goods  pordiased  by  her;  the  plaintiff  infocsMd  hsr 
of  this  notice,  and  goods  thereafter  got  by  her  wonld  be  charged  to  her ;  she  sssented  to  this, 
and  orally  promised  to  psy  for  all  goods  thereafter  got  by  her;  and  she  repeatedly  afteniaids 
promised  to  pay  for  the  goods  m  charged  to  her.  Btld^  that  her  separata  estate  was  Hshie.  Ths 
eoort  said :  *'  Her  promise  to  pay  for  the  articles  was  an  andertaldng  to  pay  ftom  hsr  ■epaiais 
property,  and  one  she  was  competent  to  make." 

Young  v.  Smithy  9  Bash.  4tl.  is  a  dedsion  eomewhat  like  the  principal  one.  Th««,  bowsfcr, 
the  wife  in  writing  ordered  her  trustee  to  pay  for  sheep  ont  of  her  separate  properlj,  the  ihecp 
being  used  npon  her  farm  for  the  support  of  herself  and  her  ISunlly.  The  ooort  ssid:  **lln. 
Young  has  no  right  to  alienate,  incumber,  or  dispose  of  in  any  way  the  estate  in  the  hands  of 
the  tmstee  from  which  the  income  for  the  maintenance  of  hersdf  and  difldren  is  derived;  hat 
the  issues  and  profits  of  the  estate  the  tmstees  are  compelled  to  account  for  and  pay  to  Mrs. 
Young  witboQt  the  order  or  sanction  of  a  court  of  equity.  When  this  Income  is  rseelved  by  the 
wife  she  may  use  It  by  investing  it  in  other  property,  or  in  providing  herself  and  funfly  with 
the  comforts  of  life.  This  income  of  the  wife,  and  the  property  acquired  by  an  investiMnt  of 
It,  retains  its  character  as  separate  estate  so  long  as  the  wife  owns  or  holds  it,  and  tlie  chsaesOor 
will  see  that  she  is  protected  in  the  free  ose  and  enjoyment  of  it  as  against  the  creditoiB  of  ths 
hnsband  or  her  own  Improvident  acts ;  but  to  say  that  where  she  antidpatea  a  portioB  of  this 
income  in  what  was  proper  and  necessary  for  her  own  fflalntenanoe  and  that  of  hsr  I 
neither  the  wife,  trustee,  nor  chancellor  can  sanction  it,  would  be  such  a  restriedon  of  Hi  < 
ment  as  might  deprive  the  wife  of  what  .was  absolutely  requisite  fbr  her  Mil 

See  WUHm  v.  Htrbtrt,  19  Vroom,  464 ;  8,  C^Vk  Am.  Bop.  948. 
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Sander  and  libel — prmleged  eommwmhiUkni, 

The  plaistilT  and  defendant  were  congregational  ministers  and  memben  of  a 
county  association  of  such  ministers,  recognized  by  congregational  churches, 
and  membership  in  which  was  considered  among  the  churches  as  evidence  of 
good  ministerial  standing.  This  association,  at  the  instance  of  defendant 
unanimously  adopted  resolutions  implying  that  the  plaintlfT  had  been  guilty 
of  untruthfulness,  deception,  and  creating  disturbance  among  the  churches, 
withdrawing  fellowship  from  him  temporarily,  inviting  him  to  appear  and 
show  cause  why  he  should  not  be  dismissed  without  the  recommendatorr 
letter  to  other  churches  usually  granted  to  members  in  good  standing,  and 
directing  that  the  resolutions  be  sent  to  certain  denominational  newq»pers. 
The  defendant  spoke  and  voted  for  the  resolutions.  The  resolutions  wen 
published  in  those  newspapers,  one  of  which  circulated  throoghoot  New 
England  and  the  other  in  Vermont,  and  which  were  the  recognised 
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tional  oigans.  For  several  years  previous,  reports  of  difficulties  betweea 
plaintiff  and  his  pariabioners  were  in  circulfition,  and  defendant  had  reoeived 
letters  from  ministers  and  parish  committees  in  various  places  where  plaintiff 
was  preai'liing,  giving  unfavorable  accounts  of  his  career,  and  some  of  them 
speaking  of  him  as  unfit  for  the  office  and  work  of  the  ministiy,  and  askixig 
defcmdant  to  do  wliat  be  could  to  restrain  him.  Edd,  that  defendant's  action« 
and  the  publication  of  Che  preamble  and  resolutions,  were  privileged*  and  tlit 
burden  was  on  the  plaintiff  to  prove  malice.    (See  note,  p.  708.) 

ACTION  for  libel.    The  opinion  states  the  facts.    The  plaintiff 
had  judgment  below. 

Davenport  S  Eddy^  for  the  plaintiff  The  publication  was  not 
privileged.  Even  if  meeting  the  requirements  of  a  privileged  pub- 
lication in  other  respects,  it  was  too  widespread.  Townshend  on 
Slander,  §§  299-247 ;  Fowlea  v.  Bowen^  30  N.  Y.  20 ;  Popham  v. 
JHckbum^  7  H.  &  N.  89  ;  Joannes  v.  Bennett^  6  Allen,  169 ;  ICrebe 
V.  Oliver,  12  Gray,  239^;  Gaesett  v.  Gilbert,  6  Gray,  94 ;  Aldrich  v. 
IVess  Printing  Co.,  9  Mass.  133. 

C.  B.  A  C.  F.  Eddy  and  J.  M.  TyUr,  for  defendant. 

T'owxRS,  J.  This  is  an  action  on  the  case  for  libel,  and  was  tried 
on  the  plea  of  not  guilty. 

The  Windham  County  Association  of  Congregational  ministers, 
of  which  the  plaintiff  and  defendant  were  both  members,  at  a  regular 
meeting  held  at  West  Townshend,  on  the  15th  and  16th  days  of 
May,  1877,  adopted  the  following  preamble  and  resolutions,  viz.; 

"  WhereoB,  Charges  of  untruthfulness,  deception,  and  creating  dis- 
turbance among  the  churches,  have  been  made  against  Rev.  David 
Shurtleff,  a  member  of  this  body  ;  therefore, 

"  JResolved^  That  we  hereby  withdraw  fellowship  from  him  till  the 
seventh  day  of  August  next,  at  which  time  he  is  invited  to  appear 
before  our  body  at  Wilmington,  and  show  reason  why  he  should  not 
be  finally  dismissed  without  papers. 

"  Besolved,  That  the  scribe  be  instructed  to  send  a  copy  of  this 
minute  to  the  brother,  and  also  to  The  CongregcUionalist  and  Tke 
Vermont  Chronicle.'** 

The  defendant  actively  promoted,  by  speech  and  by  vote,  the 
adoption  of  the  foregoing  preamble  and  resolutions. 

A  large  mass  of  evidence  was  introduced  tending  to  show  the 
history  of  the  plaintiff's  conduct  in  different  places  where  he  had 
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ofticiated  as  pastor  of  Congregiaticnal  charcfaes,  and  where  difficu]- 
tio8  between  him  and  his  parishioners  had  arisen.  The  defendant's 
I'vidence  tended  to  show  that  for  several  years  prior  to  1877,  reports 
of  these  difficulties  were  in  circulation,  and  as  early  as  1873,  the 
defendant  was  written  to  by  the  parish  committee  of  the  church 
in  Alstead,  N.  U.,  asking  for  the  standing,  as  a  minister,  of  the 
plaintiff,  who  was  then  preaching  as  a  supply  at  that  place,  and  ray- 
ing that  unfavorable  reports  of  him  were  circulating  in  that  locality. 
The  defendant  answered  the  letter,  giving  the  information  called  for. 
The  defendant  received  letters,  from  the  officers  of  the  church  at 
Hrownington,  Vt.,  where  the  plaintiff  had  been  stationed  as  s 
minister,  detailing  an  unfavorable  history  of  his  ministerial  career 
there,  which  resulted  in  his  dismissal  from  the  pastoral  relation, 
without  the  usual  credentials  attesting  the  confidence  of  his  society 
ill  him  as  a  clergyman.  Similar  information  and  letters  of  inquiry 
were  received  by  the  defendant  from  Massachusetts,  where  the  plain- 
tiff was  officiating  as  a  clergyman.  On  the  5th  day  of  May,  1877, 
Hey.  H.  Parker,  of  Shirley  village,  Massachusetts,  addressed  a  letter 
to  the  defendant,  in  which,  speaking  of  the  plaintiff,  he  said :  **  If 
you  can^  do  stop  this  man  from  making  more  troubles  in  the  churchea 
lie  is  uiifit  for  the  office  and  work  of  the  ministry.  He  belongs  tc 
no  organization  here,  and  we  cannot  reach  him."  Shortly  after  the 
receipt  of  this  letter,  the  proceedings  of  the  Windham  Association 
were  initiated.  The  defendant  requested  the  court  in  substance  to  rule 
and  hold  that  the  circumstances  under  which  and  the  occasion  oo 
which  he  did  what  he  did  in  promoting  the  adoption  of  the  reeoln- 
tions  at  West  Townshend  and  procuring  their  publication,  were  con- 
ditionally privileged,  and  that  no  recovery  could  he  had  unless  the 
plaintiff  satisfied  the  jury  that  the  defendant  was  actuated  by  malice. 
The  defendant  further  claimed  that  it  was  the  province  of  the  coart 
to  determine  whether  there  was  any  evidence  of  malice,  and  if  none 
w  as  offered,  a  verdict  should  be  ordered  for  the  defendant.  The 
court  overruled  these  claims,  apd  held  that  the  publication  of  the 
preamble  and  resolutions  in  the  two  papers  named,  waa  libelous  and 
actionable  and  ordered  a  verdict  for  the  plaintiff. 

Herein  was  error.  Two  questions  are  properly  raised  on  thii 
branch  of  the  case:  First.  Was  the  defendant's  action  before  the 
association,  and  as  a  member  of  it,  jorima  facie  privileged  f  Seoood. 
Was  the  newspaper  publication  of  the  result  of  that  action  io  Hhi 
manner  privileged  ? 
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The  subject  of  privileged  oommunications  Iras  been  much  dis- 
cussed  by  courts  and  commentators  in  England  and  America  withiu 
the  past  fifty  years.  In  1834,  the  Court  of  Exchequer,  in  Toogood 
V.  ispyring^  1  C,  M.  4&  R.  181,  speaking  through  Baron  Parkk,  one 
of  the  most  learned  of  English  judges,  foinnulated  a  legal  canon  that 
has  been  adopted  on  both  sides  of  the  Atlantic  since,  as  embodying 
the  true  ground  upon  which  the  publication  of  defamatory  matter, 
whether  written  or  oral,  is  privileged  by  the  occasion  or  the  circum- 
stances under  which  it  is  made.  In  that  case  the  court  said :  ''  In 
general  an  action  lies  for  themalioiouB  publication  of  statements 
which  are  false  in  fact  and  injurious  to  the  character  of  another 
(within  the  well-known  limits  to  verbal  slander),  and  the  law  con- 
siders such  publication  as  malicious,  unless  it  is  fairiy  made  by  a 
pei-son  in  the  discharge  of  some  public  or  private  duty,  whether 
legal  or  moral,  or  in  the  conduct  of  his  own  affairs  in  matters  where 
his  interest  is  ooncemed.  In  such  cases  the  occasion  prevents  the 
inference  of  malice  which  the  law  draws  from  unauthorized  com* 
munications,  and  affords  a  qualified  defense  depending  upon  the 
absence  of  actual  malice.  If  fairly  warranted  by  any  reasonable 
occasion  or  exigency,  and  honestly  made,  such  communications  are 
protected  for  the  common  convenience  and  welfare  of  society;  and 
the  law  has  not  restricted  the  right  to  make  them  withiu  any  narrow 
limits.**  And  in  elaborating  the  proposition,  the  court,  furtlier  on 
in  the  opinion,  said:  ''I  am  not  aware  that  it  was  ever  deemed 
essential  to  the  protection  of  such  a  communication  that  it  should 
be  made  to  some  person  interested  in  the  inquiry,  alone^  and  not  in 
the  presence  of  a  third  party." 

In  1855,  in  Harriaon  v.  Bush^  5  El.  &  B.  344,  the  Court  of 
Queen's  Bench — Lord  Camfbsix,  Ch.  J.,  delivering  the  opinion  — 
after  reaffirming  the  same  doctrine  in  language  similar  to  that  used 
by  Baron  Pabkb,  aupra^  said:  '^'Duty,'  in  the  proposed  canon, 
cannot  be  confined  to  legal  duties  which  may  be  enforced  by  indict- 
ment,  action  or  mandamus,  but  must  include  moral  and  social  duties 
of  imperfect  obligation."  Still  later,  in  1863,  the  Court  of  Common 
Pleas,  in  Whitdey  \.  Adams,  15  C.  B.  (N.  S.)  417,  Ehlb,  Ch.  J., 
delivering  the  opinion,  said:  "Judges  who  have  had,  from  time  to 
time  to  deal  with  questions  as  to  whether  the  occasion  justified  the 
tpeaking  or  the  writing  of  defamatory  matter,  have  all  felt  great 
difficulty  in  defining  what  kind  of  social  or  moral  duty,  or  what 
amount  of  interest  will  afford  a  justification,  but  all  are  clear  that 
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it  ia  a  question  for  the  judge  to  decide ;  and  I  am  dear  that  the 
-  letter»  in  question,  seeing  the  circumstanoes  under  which  they  wen 
written,  do  not  show  what  in  law  amounts  to  malice.  I  fully  concur 
in  the  doctrine  referred  to  in  Starkie  on  Slander,  that  it  is  important 
to  get  at  the  true  character  of  persons  you  are  obliged  to  be  in  com- 
munication with  and  to  treat  with  confidence.'*  The  law  as  to  privi- 
leged communications  was  formerly  more  restricted  than  it  is  at  the 
present  day.  The  case  of  Peacock  v.  Sir  George  JRei^nal^  2  BrownL  A 
G.  151,  is  an  early  and  a  very  strong  example.  The  rule  has  since 
become  gradually  more  extended,  upon  the  principle  that  it  is  to  the 
general  interest  of  society  that  correct  information  should  be  obtained 
as  to  the  character,  of  persons  in  whom  others  have  an  interest.  If 
every  word  which  is  uttered  to  the  discredit  of  another  is  to  be  made 
the  ground  of  an  action,  cautious  persons  will  take  care  that  all  their 
words  are  words  of  praise  only,  and  will  cease  to  obey  the  dictates 
of  truth.  The  privilege  of  criticising  and  discussing  the  words  and 
acts  of  public  men  has,  in  modem  times,  been  very  widely  extended; 
and  so  also  has  the  rule  as  to  giving  information  concerning  private 
individuals,  when  given  bona  fide^  and  to  a  person  having  an  interest 
in  making  the  inquiry,  and  in  my  judgment,  with  very  good  reason." 
The  court  in  terms  approved  the  doctrine  laid  down  in  Toogood  f 
Bpyring  and  HarrUcn  v.  Bush^  above  cited. 

In  Whiteley  v.  Adams^  the  doctrine  of  privilege  waa  applied  to  a 
case  involving  these  facts :  The  plaintiff,  Whiteley,  a  member  of 
Rev.  Mr.  Cleaver's  congregation,  having  a  controversy  with  one 
Fowler,  Rev.  Cleaver  wrote  to  the  defendant,  a  brother  clergyman, 
asking  him  to  act  with  Mr.  Cleaver  as  an  arbitrator  of  the  disputed 
matters  between  Whiteley  and  Fowler.  The  defendant  declined  by 
letter  to  Mr.  Cleaver,  and  in  giving  his  reasons,  imputed  gross  mis- 
conduct to  Whiteley,  adding,  *'  I  think  it  my  duty  to  unmask  him  to 
you.''  An  action  of  libel  was  brought  by  Whiteley  against  the 
defendant,  predicated  upon  this  letter,  and  the  court  held  that  the 
letter  was  privileged  on  the  ground  that  the  defendant  wrote  it  in 
what  he  believed  to  be  the  honest  discharge  of  a  social  and  moral 
duty,  and  on  a  subject  in  which  he  and  Rev.  Mr.  Cleaver  each  had 
an  interest. 

The  latest  English  case  in  point  is  Clark  v.  Mclyneux^  Law  Rep.  3 
Q.  B.  D.  237,  decided  in  December,  1877.  In  that  case,  the  plabtiff, 
Rev.  Nassau  Clark,  was  advertised  in  the  public  prints  to  preach  ia 
Rev.  C.  Smith's  church,  in  a  neighboring  parisi^h,  one  of  a  aeries  ol 
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eight  lenten  sermons.  The  defendant,  a  member  of  a  sister  ohnrch, 
hmving  received  from  credible  sources  information  that  led  him 
to  honestly  believe  that  Rev.  Clark  had  been  guilty  of  the  grossest 
immoralities,  which  unfitted  him  to  enjoy  the  confidence  of  the 
church  at  Newton,  where  he  was  to  preach  on  an  occasion  of  special 
interest,  communicated  this  information  to  Mr.  Smith,  the  vicar  of 
the  church  at  Newton^  and  also  to  his  own  curate,  in  order  to  take 
his  advice,  and  also  to  Rev.  Mr.  Maud,  vicar  of  the  church,  in  charge 
of  which  the  plaiutiif  had  been  temporarily  placed  during  Mr.  Maud's 
absence  on  the  continent.  An  action  having  been  brought,  the  court 
held  that  the  defendant's  communications  were  privileged,  under  the 
circumstances,  unless  the  plaintiff  could  show  that  the  defendant 
used  his  privile|;e  for  some  indirect  or  wrong  motive. 

The  last  two  cases  show  boW  the  doctrine  is  applied  by  the  highest 
courts  in  England,  and  demonstrate  a  progressive  tendency  in  those 
courts  to  a  more  libei*al  construction  of  the  canon  announced  by 
Baron  Parks  in  Toogood  v.  Spyring^  as  the  changing  usages,  wants 
mod  interests  of  society  demand. 

To  come  a  little  nearer  home  and  nearer  to  the  case  at  bar,  the 
oase  of  Famw^orth  v.  StorrSy  5  Cush.  412,  may  be  referred  to.  In 
that  case  Mrs.  Famiworth  had  been  charged  with  immoral  conduct 
while  a  memVer  of  the  Congregational  church  in  Braintree,  Mass., 
of  which  the  defendant  was  pastor.  Having  been  disciplined  accord- 
ing to  the  usa  g;efl  of  the  church,  Mrs.  Farnsworth  was  expelled,  and 
the  resolution  9  reciting  the  action  of  the  church  were  publicly  read 
to  the  congre/^ation  by  the  pastor,  by  order  of  the  church.  The 
pastor  was  f.a'id  for  a  libel.  Chief  Justice  Shaw,  speaking  of  the 
aathoricy  of  riiurches  to  act  in  such  cases,  says  :  '^Amongst  these 
powerd  arid  privileges  established  by  long  and  immemorial  usage, 
'churches  havo  authority  to  deal  with  their  members  for  immoral  and 
icandalous  c^mduct,  and  for  that  purpose  to  hear  complaints,  to  take 
evidence  an'i  to  decide;  and  upon  conviction  to  administer  proper 
punishment  by  way  of  rebuke,  censure,  suspension  or  excommunica- 
tion. To  tMs  jurisdiction,  every  member  by  entering  into  the  church 
covenant  snbmits,  and  is  bound  by  his  consent.  The  proceedings  of 
the  church  are  quasi  judicial,  and  therefore  those  who  complain  or 
give  testimony,  or  act  and  vote,  or  pronounce  the  result  oi^ally  or  in 
writing,  acting  in  good  faith  and  within  the  scope  of  the  authority 
oonf erred  by  this  limited  jurisdiction,  and  not  falsely  or  colorably, 
makiiig  such  proceedings  a  pretense  for  covering  an  intended  scandal. 
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are  protected  by  law.''  A  similar  rule  is  laid  down  in  Townahend  <m 
Slander  and  Libel,  section  237:  "  Every  one  who  is  aggrieved  or  who 
has  reasonable  and  probable  cause  to  believe  hims^  aggrieved,  may  in 
good  faith  seek  redress  from  any  body,  officer  or  indtvidoal,  having 
jurisdiction,  power  or  authority  to  redress  the  wrong.**  To  the 
same  effect,  1  Hilliard  on  Torts,  355:  ^'So  words  spoken  or  wrilten 
in  the  regular  course  of  church  discipline,  or  before  a  tribunml  of  a 
religious  society,  to  or  of  members  of  the  church  or  society,  are,  as 
among  the  members  themselves,  privileged  communications  and  not 
actionable  without  express  malice.''  The  same  rule  of  privilege  has 
been  extended  to  the  case  of  charges  preferred  in  good  fiiith  by  one 
member  of  a  lodge  of  Odd  Fellows  i^ainst  another  for  violating 
rules  of  the  order.     Streetz  v.  Wood^  15  Barb.  105. 

Now  to  apply  the  doctrine  which  has  been  announced  in  these  cases, 
and  which  meets  our  approval,  to  the  case  in  hand.  The  plaintiff 
became  a  member  of  the  Windham  County  Association  voluntarily. 
He  entered  into  its  covenant  and  subscribed  to  its  rules.  Under  its 
covenant  and  rules  it  had  rightful  jurisdiction  to  investigate  eharget 
of  unministerial  conduct  affecting  its  members,  and  on  oonvietton  to 
administer  proper  punishment.  The  good  name  and  good  standing 
of  every  member  of  the  association  was  a  matter  of  common  interest 
to  all  the  rest  The  members  were  all  representative  men,  largely 
responsible  for  the  growth  and  prosperity  of  the  churches  under  their 
charge.  This  association  was  an  instrumentality  whereby  they  eoold 
advance  the  common  interests  of  denominational  work  in  Windhaa 
county;  and  by  virtue  of  its  relationship  to  like  organiaatiens  else- 
where, it  was  a  factor  in  the  prosperity  of  the  denomination  through- 
out the  land.  Not  only  this,  but  the  general  public  not  immedialely 
related  to  these  clergymen  by  the  ties  of  church  covenant  or  society 
relationship,  arc  more  or  lees  directly  within  the  range  of  that  moral 
influence  which  they  are  charged  to  exert.  Thus  the  K^neral  canse 
of  public  morality  which  underlies  all  good  government,  and  which 
every  good  citizen,  be  he  priest  or  layman,  is  bound  to  promote,  is 
affected  by  the  fidelity  with  which  ministers  of  the  gospel  discharge 
the  high  trust  of  their  appointment.  In  order  to  be  successful  pub- 
lic teachers  of  morality,  they  must  be  unspotted  public  exemplars  of 
it.  Hence,  if  it  be  suspected  that  a  wolf  in  sheep's  clothing  has 
invaded  their  ranks,  and  sits  at  their  council  board,  it  is  not  only  for 
the  interest  of  all  the  members  of  the  association  to  know  the  fiicc, 
but  it  is  their  impercvtive  duty^  to  make  inquiry  and  aao&riam  the 
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They  owe  such  duty  to  the  plaintiff  as  a  hrother  member,  if  he  in 
chai^ged  with  scandaloa^  conduct,  to  the  end  that  his  innocence  may 
be  established.  They  owe  it  to  themselves,  lest  by  indifference  they 
give  apparent  approval  to  his  conduct.  Their  intimate  official  rela- 
tion to  the  plaintiff  in  the  cause  of  their  common  work  leaves  them 
no  other  alternative;  and  if  in  making  such  inquiry  and  in  acting 
upon  the  subject-matter  of  it,  they  proceed  with  honesty  of  purpose 
and  act  from  a  sense  of  duty,  the  law  protects  them. 

Secondly.  The  acts  of  the  defendant,  so  far  as  he  had  to  do  with 
the  charges  against  the  plaintiff  at  West  Townshend,  being  prima 
facie  privileged,  it  remains  to  inquire  whether  he  forfeited  the  pro- 
tection of  that  privilege  by  authorizing  the  publication  of  the  result 
of  that  meeting  in  the  newspapers  named.  In  other  words,  was  the 
■abject-matter  of  inquiry  before  the  association  at  that  time,  one  that 
concerned  the  association  alone,  and  one  in  which  the  general  pub- 
tic  had  no  interest  ?  That  the  character  and  conduct  of  a  clergyman 
is  a  subject  of  public  interest,  not  limited  to  the  narrow  circle  of  his 
pariah,  church,  or  denominational  brotherhood,  is  abundantly  estab* 
lished  by  adjudged  oases. 

In  1865,  this  question  was  before  the  Court  of  Queen's  Bench,  in 
Kngland,  in  the  cases  of  JSellt/  v.  Sherlock^  and  ICelfy  y.  ItnHng^ 
Law  Rep.  i  Q.  B.  686,  699.  The  same  person,  a  clergyman,  was 
plaintiff  in  each  case,  and  each  case  was  an  action  for  libel  against 
the  proprietor  of  a  newspaper,  for  publishing,  with  editorial  comment, 
defamatory  matter  of  and  concerning  the  plaintiff.  It  appeared  that 
the  plaintiff  had  some  controversy  with  one  of  his  church  wardens, 
and  also  with  his  organist,  and  had  preached  one  or  two  sermons 
reflecting  upon  the  appointment  of  a  Roman  Catholic  chaplain 
to  the  Liverpool  borough  gaol,  and  the  election  of  a  Jew,  by  the 
town  council  of  Liverpool,  to  be  their  mayor.  In  the  first  case 
Baron  Bbahwbll,  in  summing  up  the  evidence  to  the  jury,  told  them 
that,  ^^anything  which  is  calculated  to  bring  a  person  into  ridicule, 
hatred,  or  contempt,  is  a  libel.  Although  that  is  true  as  a  general 
rule,  yet  it  is  also  true,  and  happy  it  is  that  it  is  true,  that  every  man 
has  a  right  to  discuss  matters  of  public  interest.  A  clergyman  with 
his  flock,  an  admiral  with  his  fleet,  a  general  with  his  army,  a  judge 
with  his  jury,  we  are  all  of  us  the  subject  for  public  discussion.  So 
also  is  it  matter  of  public  interest,  the  dispute  between  the  plaintiff 
and  his  organist,  and  the  way  in  which  the  church  is  used,  they  Are 
■n  pnblio  matters  and  may  be  publicly  discussed." 

Vol.  XXXI  —  89 
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In  Kelly  v.  T%nUng  the  defendant  pablinhed  in  his  paper  a  oorres- 
pondence  between  the  plaintiff  and  one  of  his  charch  wardens,  in 
which  the  warden  oomplains  to  the  plaintiff  of  the  manner  in  which 
he  suffers  books  to  be  sold  to  the  congregation  by  his  errand  boy 
duiing  divine  service,  and  the  way  in  which  the  vestry  room  is  snf- 
f erred  to  be  nsed,  etc.     The  jury  returned  a  verdict  for  the  defenl 
ant,  and  the  case  came  before  the  Queen's  Bench  on  a  motion  for  a 
new  trial,  on  the  ground  that  the  publication  by  the  defendant  in 
bis  paper  was  not  'Mn  a  matter  of  public  interest."    The  words 
between  quotation  marks,  extracted  from  the  motion,  are  given  so 
that  it  may  be  seen  that  the  court  were  called  on  to  confront  the 
precise  question  we  have  to  deal  with  in  the  case  at  bar.     Cogkbubn, 
Ch.  J.,  said,  in  overruling  the  motion  :  ^*  I  cannot  think  that  a  dis- 
pute between  a  clergyman  and  his  charch  warden,  as  to  what  he 
allows  to  be  done  in  church  during  divine  service,  and  tho  uses  to 
which  he  puts  part  of  it,  namely  the  vestry  room,  which  were  the 
mattera  involved  in  the  correspondence  between  them,  is  not  a  sab* 
ject  of  public  interest.    The  maintenance  of  decency  and  propriety 
in  conducting  public  worship,  and  of  the  sanctity  of  the  sacred  edi- 
fice and  all  connected  with  it,  is  surely  a  matter  of  the  greatest  pab- 
lic  concern.     The  very  use  of  the  term  *  public  worship '  shows  this.** 
And  to  recar  to  the  former  of  these  cases,  Kelly  v.  Sherlock^  the 
summing  up  of  Bbamwell,  B.,  above  quoted,  was  read  to  the  court 
in  Kelly  v.  Tinling,    Alluding  to  it,  Gookbubn,  Gh.  J.,  said  :  '*  Every 
word  of  the  summing  up  of  the  learned  >udge,  which  has  been  read, 
seems  to  me  to  have  been  said  with  the  most  perfect  proprietj.** 
These  cases  bring  prominently  and  pointedly  into  the  for^round, 
the  proposition  that  the  conduct  of  charch  affairs  is  a  matter  of  gen- 
eral public  interest  that  will  authorize  publications  concerning  it  io 
the  public  prints.     But  these  cases  also  hold  that  such  publication 
must  be  fair  and  temperate  —  that  there  must  be  no  "excess  of  com- 
ment.''   The  English  cases,  however,  are  not  the  only  scarce  of 
light  on  this  subject.     The  same  doctrine  is  fortified  by  the  great 
strength  of  Chief  Justice  Shaw's  opinion.     In  Farnsworth  v.  Storrs, 
BiiprOy  he  held  that  the  defendant  was  justified  in  promulgating  the 
action  of   the  church,  publicly  to  his  congregation.     In  the  later 
case  of  Barrows  v.  Belly  1  Gray,  301,  313,  the  defendant  caused  to 
be  published  in  the  Boston  MediccU  and  Surgical  Journal,  an  article 
concerning  the  expulsion  of   the  plaintiff  from  the  Massachusetts 
Medical  Society.     Chief  Justice  Shaw  laid  down  this  salntary  rale  * 
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'*  So  many  municipal,  parochial,  and  other  public  corporations,  and 
80  many  large  voluntary  associations,  formed  for  almost  every  lawful 
purpose  of  benevolence,  business,  or  interest^  «ve  constantly  holding 
meetings,  in  their  nature  public,  and  so  usual  is  it  that  their  proceed- 
ings are  published  for  general  use  and  information,  that  the  law,  to 
adapt  itself  to  this  necessary  condition  of  society,  must  of  necessity 
admit  of  tlieir  public  proceedings,  and  a  just  and  proper  publication  of 
them,  as  far  as  it  can  be  done  consistently  with  private  right." 

Now  if  the  manner  in  which  a  clergyman  conducts  his  church  ser- 
vice and  uses  his  church  edifice  is  a  proper  matter  for  comment  in  a 
newspaper  of  general  circulation,  a  fortiori^  "  untruthfulness,  decep- 
tion, and  creating  disturbance  in  churches  "  are  charges  of  personal 
unfitness  that  justify  public  comment  in  a  denominational  publica- 
tion. No  doubt  a  publication  might  be  so  made  as  of  itself  to 
bear  palpable  evidence  of  malice  —  as  if  it  be  made  in  an  unusual 
namber  of  papers  having  circulation  without  the  circle  of  readers 
who  would  be  likely  to  take  an  interest  in  the  facts,  or  couched 
in  extravagant  language,  or  abounding  in  vilification. '  But  where, 
as  in  Narrates  v.  JBeli^  it  is  made  in  a  professional  journal,  and 
concerning  a  professional  matter,  or  as  in  this  case,  in  a  denom* 
inational  journal,  and  concerning  a  denominational  matter,  it  caa 
hardly  be  said  per  se  to  furnish  evidence  of  malice.  The  excep- 
tions state  that  TTie  Congregatiotialiat  and  The  Chronicle  circu- 
late among  Congregationalists  and  that  they  are  organs  of  Con- 
gregational churches  and  organizations,  and  institutions  connected 
with  said  churches.  From  this  statement  of  their  circulation  and 
relationship  to  the  Windham  County  Association,  it  is  manifest 
that  the  publication  of  the  defamatory  matter  complained  of^ 
was  made  to  persons  who  had  a  direct  interest  in  the  proceedings 
against  the  plaintiff.  This  denomination  clearly  have  a  vital  interest 
in  the  character  and  standing  of  its  ministers.  But  if  the  publica- 
tion reached  the  general  public,  the  privilege. is  not  lost.  It  is  to  bo 
noticed  that  no  editorial  or  other  commen-}  accompanies  the  publica- 
tion, and  nothing  appears  in  it  calculated  to  prejudice  a  fair  trial  of 
the  charges  at  the  time  and  place  appointed.  The  law  seems  to  place 
the  publication  of  the  proceedings  of  parliament,  courts  of  justice^ 
and  ^u(m  judicial  tribunals  upon  the  same  level  of  protection.  The 
only  limitation  that  attaches  to  the  privilege  is,  that  the  publication 
most  not  be  made  for  the  purpose  of  inflicting  an  injury  but  to  pro- 
mulgate facts  which   tiuiy  or  interest  requires  to  be  promulgated 
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Campbell  y.  Spottifnooode^  S  £.  <&  S.  709;  Wdaon  v.  TFoZter,  Law  Repw 
4  Q.  B.  74;  Lawless  v.  Anglo'Egyptian  Cotton  Co.  id.  260;  CUBt. 
i2ai«3,  Law  Rep.  3  C.  P.  D.  3 19 ;  KeUy  v.  Sherlock,  Kelly  v.  7irt///ip, 
Famsworth  v.  JStorrs,  and  Harrotos  v.  ^«//,  supra. 

The  rale  is  not,  however,  to  be  misapprehended.  It  is  nol  the  law, 
that  because  a  man  fills  a  station  before  the  public  eyi*,  he  becamct 
thereby  a  target  at  which  all  the  artillery  of  ridicule,  ill  will,  or  mal- 
ice, may  be  leveled.  He  may  be  assailed  when  duty  or  interest 
demands  it,  and  then  only^under  the  rules  of  fair,  temperate,  con- 
Bcientious  criticism.  Public  station  may  ever  be  purified,  never 
vilified. 

The  burden  of  proof  to  show  that  the  publication  is  outside  the 
privilege,  or,  in  other  words,  is  actuated  by  malice,  is  u|>on  the  plain- 
tifEl  Clark  v.  Molyneatx,  supra;  Spill  v.  Maide^  Law  Rep.  4  Ex.  232; 
1  Am.  Lead.  Cases,  193;  Townshend  on  Slander,  386;  2  Ad.  onTorts^ 
931.  It  was  error  to  refuse  the  defendant's  request  as  to  the  borden  ol 
proof  upon  the  question  of  malice,  and  in  charging  the  jury  that  tbt 
defendant  must  make  out  that  he  acted  from  a  sense  of  duty. 

[Omitting  minor  points.] 

JudgtnerU  reversed,  and  new 


Mora  BY  nu  BxtovnoL^Thm  hM  besn  a  good  deal  of  dobata  aa  to  wiMi  oeaaliniMa 
pri?U^gad  commDnieatioo,  when  the  communicatloii  la  not  made  lo  aaaiper  to  teqalilH,  m  li 
the  oooiaa  of  lerrlce,  bat  simply  Tolaoteered,  and  an  to  what  oonstitntaa  tfaa  doty  or  Ifea  IttmM 
wlikh  wUl  Inveat  the  commnnlcatlon  with  the  prlTileged  eharaetar. 

CtxeiUatf  ▼.  Bidutrdi^  %  0.  B.  6M,  was  a  much  mooted  oua.  Tha  mata  of  a  lUp  mbI  to 
B,  a  stranger,  a  letter  charging  A,  the  captain,  with  groas  miacondnct,  namely,  Intoiimllsa. 
B  showed  the  letter  to  D,  the  owner,  who  thereapon  diamlsaed  A.  Bdd^  that  tha  iku^lngof  tti 
letter  was  priyileged.  By  TixdaXh  Ch.  J.,  and  Bbui,  J.  Cbntro,  by  Oounujr  and  Cmmmw^  U 
The  case  was  twice  argued.  Tindai*,  Gh.  J.,  said  he  had  instmctad  tha  Jury  tbst  ^  Hiay  shoali 
find  their  Terdict  for  the  defendant  If  they  thought  the  communication  waa  stffctly 
hia  part,  and  made  solely  in  the  execution  of  what  ha  bellered  to  be  a  dn^,  bat  for  tha  ] 
If  they  thought  the  communication  was  made  from  any  indirect  motlTe  whatavac,  ar  fi 
any  malice  against  the  plainUff."  "If  the  danger  disclosed  by  the  letter,  either  to  tha  ridp  er 
cargo,  or  the  ship^s  company,  had  been  so  immediate  as  that  the  disdoaora  to  tha  skip  ewnsmsi 
necessary  to  arert  such  danger,  then  upon  the  ground  of  soda!  duty,  upon  which  enrery  aaa  !• 
bound  to  his  neighbor,  the  defendant  would  bare  bean  not  only  Justlfled  in  making  tha  dis- 
closure, but  would  have  been  bound  to  make  it.  A  man  who  received  a  letter  laforatfag  kia 
that  his  neighbor^  bouse  would  be  plundered  and  burnt  on  the  night  fc^lowing  by  A  and  B,  sal 
which  he  himself  belicTed,  and  had  reason  to  believe  to  be  true,  would  be  JustiAed  In  shoirtsg 
that  letter  to  the  owner  of  the  house,  though  it  should  turn  out  to  be  a  fdaa  aecoaattoa  of  A  sal 
B."  ^*  I  do  not  And  the  rule  of  law  is  narrowed  and  restricted  by  any  anthoflty*  thai  a  | 
having  informaUon  materially  alTecting  the  interests  of  another,  and  hmiestly 
it,  in  the  full  belief,  and  with  treasonable  grounds  for  the  belief,  that  It  is  traa,  wlB  Mt  fes 
excused,  thongh  he  haa  no  personal  interest  in  the  subjaet-mattar.  Such  a  rsatrisHoa  vsiii 
anrely  operate  as  a  great  restraint  upon  the  performance  of  the  varkMia  aodal  dmw  by  wMcl 
■an  are  boand  to  each  other,  and  by  which  society  is  kept  up.**  GItJag  iMCtaan  T.  Jaafl^  I  & 
*  C.  118,  and  CMIi  ▼.  4l>«ets,  •  Id.  ttS,  casaa  whaia  a  f onnar  maat«,  WMllellad.  vrali  %  1 


FEBRUARY  TERM,  1879.  709 


Shurtleff  y.  Stevcng. 


ooe abottt  to  engfege  bit  fonner  Mnrant.  ''In  the  preaeot  caie,  the  defendant  stood  In •  dlf* 
f erent  sitBation  ftom  any  otlier  penon ;  he  was  the  only  peraon  in  the  world  who  had  reeehrad 
tLe  letter,  or  was  acquainted  with  the  information  contained  in  it.  He  cannot  therefore  prop- 
erly be  treated  aa  a  complete  stranger  to  the  snhjecl-matter  of  the  inquiry,  even  if  the  ml* 
ezcloded  atran^cen  from  the  privilege.**  *'  I  think  it  vraa  the  dnty  of  the  defendant  not  to  keep 
the  knowledge  he  gained  by  this  letter  to  himself,  and  thereby  make  himself  responsible  in  ooa« 
fci4:nce,  if  his  neglect  of  the  warnings  of  the  letter  bronght  destmction  npon  the  ship  or  crew.** 
CoLTHAH,  J.,  pnt  his  opinion  on  the  ground  that  the  exigency  did  not  require  the  showing  of 
the  letter  until  the  defendant  had  talcen  steps  to  ascertain  its  tnith ;  and  CbbswslIh  J.*  thoof^l 
that  the  defendant  and  the  ship  owner  did  not  stand  in  such  a  position  toward  one  another  aa 
that  the  latter  had  any  right  to  expect  oonfldential  information  and  advice  from  the  former,  and 
that  there  was  no  moral  duty  to  give  the  information  except  in  answer  to  inqniriea.  The  latter 
said,  there  waa  another  ''^  moral  doty,  via.,  not  to  pablish  defamatory  matter  unless  yon  kiww  il 
to  be  true.** 

In  aotnmrtUU  ▼.  iltesMiu,  10  C.  B.  068,  the  defendant  dismissed  the  plaintiiT from  his  service  on 
•a«picion  of  theft,  and  calling  in  two  of  his  other  servanta,  told  them,  in  his  presence,  that  ha 
bad  dismissed  him  for  theft,  and  cautioned  them  not  to  speak  to  him  any  more  or  he  should 
think  them  as  bad  as  he.  This  was  held  privileged.  Mauui,  J.,  said :  **  We  think  the  ease 
rails  within  the  class  of  privileged  communications,  which  is  not  so  restricted  as  it  was  contended 
un  behalf  of  the  plaintiiT.  It  comprehends  all  cases  of  commonicationB  made  bona  JUt$^  in  per- 
furmance  of  a  dnty,  or  with  a  fair  and  reasonable  purpose  of  protecting  the  interest  of  the  party 
using  the  words.  In  this  case,  supposing  the  defendant  himself  to  believe  the  charge -~  a  sup> 
position  always  to  be  made  where  the  qnesti<m  is  whether  the  oommunicatiou  is  privileged  or 
not— it  was  the  dnty  of  the  defendant,  and  also  his  interest,  to  prevent  his  servants  from  aaso« 
dating  with  a  person  of  such  a  character  as  the  words  imputed  to  the  plaintiff;  as  such> 
sssodation  might  reasonably  be  apprehended  to  be  likely  to  be  followed  by  injurious  consa*. 
quences,  both  to  the  servants  and  to  the  defendant  himself." 

In  Windward  v.  Lander^  HC.&P.  646,  the  defendant  had  written  to  the  Postmaster-Qenerai; 
complaining  of  the  plaintiff,  a  postmaster,  that  he  was  negligent  and  guilty  of  improper  conduct 
toward  him,  and  of  extortionate  conduct  towards  others  in  his  office.  Aldiasom,  B.,  said :  ^*  If 
ft  was  written  as  a  tena Jfefo  complaint,  made  to  obtain  redress  in  the  proper  quarter,  the  defend- 
ant would  be  entitled  to  a  verdict,  although  the  contenu  of  the  letter  may  not  be  strictly  true.** 
»•  This  is  not  strictly  what  is  called  a  privileged  communication,  but  is  rather  a  communication 
pcivO^ed  by  the  occasion,  and  if  it  was  made  bona  pU  the  particular  expressions  ought  not  to 
be  too  strictly  scrudniaed,  provided  the  Intention  of  the  defendant  was  good ;  but  if  the  con 
eluding  part  of  the  letter  was  introduced  gratuitously  to  injure  the  plaintifTs  character,  the 
pUinHir  yf\Si.  be  entitled  to  recover." 

In  Wiighl  V.  WoodgoU^  2  Cromp..  M.  A  R  573,  the  defendant  was  solicitor  of  the  plaintiff,  a 
minor.  The  plaintiff  informed  him  that  he  proposed  to  change  his  solicitor.  Thereupon  the 
defecdant  wrote  to  the  plaintiiTs  next  friend  (who  was  responsible  for  costs),  dissuading  him 
from  giving  any  directions,  and  alleging  that  one  to  whom  the  plaintiff  had  been  bound  as  an 
apprentice  had  made  him  a  present  of  bis  indentures,  because  he  waa  worse  than  useless  in  his 
office.  JEMtf ,  privileged.  Parks,  B.,  said :  *'  The  proper  meaning  of  a  privileged  conmiunicatiou 
is  only  this:  that  the  occasion  on  which  the  communication  was  made  rebuts  the  inference 
prima  fade  arising  from  a  statement  prejudicial  to  the  character  of  the  plaintiff,  and  pets  it 
npou  him  to  prove  that  there  was  malice  in  fact  —  that  the  defendant  was  actuated  by  motives 
of  personal  spite  or  ill-wiU,  independent  of  the  occasion  on  wtiich  the  occasion  was  made." 
At  the  trial,  AnxMonn,  Ch.  B.,  had  left  it  to  the  jury  to  say  whether  the  sentence  about  the 
plaintiiTs  apprenticeship  was  written  to  prejudice  the  plaintiff,  and  if  not,  he  directed  them 
that  they  should  find  for  defendant. 

In  Baniton  v.  Buih^  6  £11.  &  B.  844,  an  elector  signed  a  memorial  to  the  home  secretary,  pray- 
ing the  removal  of  the  plaintiff  as  Justice  of  the  peace,  on  account  of  official  misconduct  which 
it  imputed  to  him.  Lord  Caxfbbll  said:  ''A  communication  made  bonajUU  npon  any  aubjec^ 
matter  in  which  the  party  communicating  has  an  inUrMt^  or  in  reforenoe  to  which  he  has  a  dmiy 
la  privileged  if  made  to  a  person  having  a  corresponding  inUroH  or  tfii^y,  although  it  contains 
criminatory  matter  which  without  this  privilege  would  be  slanderous  and  actionable.  In  tht 
ptsssct  case  little  need  be  said  to  show  that  the  communicator  had  both  an  Msrvst  and  a  dii% 
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411  tbe  sabject-mattflr  of  th*  oummonicatlon.  ^•■^T^'^g  that  Dr.  ObrIsoo  had 
iiimteJ  at  a  magUtrate  ia  tbe  mauuer  ailoifed,  all  tha  elaetocs  and  inhabitaDto  of  Ftamm  kad 
auffered  a  irrievance  by  a  magiatnte  bavlag  foineated  the  riot  inetead  uf  qaeUIi^  it,  and  hartag 
«ndanKered  life  and  property  within  the  borough.  Thoy  have  an  inUrml  that  thaj  may  not 
■iobK«r  reniaiu  sabject  to  the  Juribdiciluu  of  a  magiftrate  who  ao  Tiolatea  the  law.  Aftfa,  If  Dr. 
Harrison  had  ao  miaofindacted  hlmeelf  aa  a  magiatrate,  he  had  committed  an  offenae,  and  It  waa 
the  dutif  of  thoae  who  wltneaaed  it  to  try  by  all  reaaonable  meaoa  in  their  power  that  it  dioald 
l>e  inqoired  into  and  pnnlahed.** 

lu  }Yli,itelif  V.  Adamt,  15  0.  B.  (N.  S.)8I»,  dted  in  the  principal  caae,  and  the  fada  of  which 
arc  there  aiated,  Bblb,  Ch.  J.«  aaid :  '*  If  the  clrcumataneee  bring  the  jadge  to  the  oplnloa  that 
the  oommnnlcatiou  waa  made  in  the  diacharge  of  aomo  social  or  moral  daty,  or  on  Um  groaad 
-of  an  intereat  in  the  party  making  or  receiving  it,  then  if  the  worda  paaa  in  the  hooaat  belief  oa 
the  part  of  the  peraon  writing  or  uttering  them,  he  ia  boond  to  hold  that  the  action  faila.**  ""  It 
eeema  to  me  that  nnder  all  the  circnmatanoea  It  waa  the  aocial  and  moral  daty  of  the  dafasdaat 
■aa  a  clergyman,  toward  Mr.  Cleaver  aa  another  clergyman,  to  give  him  tme  and  ootrect  iBform*> 
tiun  ou  the  anbject  on  which  he  waa  writing.  I  aay  emphatically  that  I  think  he  waa  diaefaaiK* 
tog  a  aocial  and  moral  duty  ;  and  I  alao  think  it  waa  hia  Mitrmt,  if  he  wiahed  to  atand  well  with 
thoae  whoae  religioua  opiniona  coincided  with  hla  own,  to  aatiafy  them  that  he  waa  not  ahnnk 
Ing  from  the  performance  of  hia  duty  ^  *  clergyman,  in  declining  to  act  the  part  of  a  ]fmtr- 
aiiaker."  WuxiAMa,  J.,  aaid :  *'  I  do  not  mean  to  aay  that  it  wonld  be  the  dnty  of  the  defendant 
to  proclaim  the  plalntlff^a  delinqnenciea  in  pablic;  but  I  think  he  waa  Jnatifled  in  making  thctu 
icnowu  to  peraona  whom  it  waa  hla  doty  to  undeceive.** 

In  &t/piA  V.  Fowler^  9  Bxch.  61&,  the  plaintiff  waa  master  of  a  achool  in  the  pariah  of  whkh 
defendant  waa  rector  and  a  manager  of  the  achooL  The  defendant  reqneated  him  to  teach  a 
•ttanday  achool  in  conection  with  hla  achool,  which  the  plaintiff  declined  on  aoooaat  of  tha 
increased  labor,  and  waa  conaequently  diamiaaed.  The  plaintiff  being  about  to  aet  up  a  achool 
on  hia  own  account  In  the  same  pariah,  defendant  wrote  and  distributed  in  that  pariah  and  tha 
adjoining  pariah  a  '*  paatoral  letter,**  denouncing  the  piaintiff'a  conduct  aa  nnchrlatiaa,  and 
warning  hla  pariahionera  againat  patronising  hia  achool.  Hdd^  not  privileged.  Maitlb,  4^ 
>«aid:  **  What,  then,  wiia  there  in  the  poaltion  of  the  defendant,  aa  rector  of  the  parish,  wUeh 
^ntlUed  him  to  circulate  a  defamatory  letter,**  etc.  **  It  la  dlMcnlt  to  underaiaad  how  ihe  allgh&> 
-«»t  right  to  do  ao  can  be  anggeated.  Aa  rector  he  might,  no  doubt,  rlait  and  remonatiate  with 
any  of  his  flock ;  but  when  a  meritoriona  Individnal  is  about  to  act  up  a  schonL,  of  which  he  dia- 
«l)provo8,  becauee  he  thinka  it  may  rival  the  achool  in  which  he  takea  an  intereat,  that  he  ahoaU 
DU  that  account  caat  aerioua  Imputatloua  on  that  individual,  and  atill  be  oonaidered  aa  haviaf 
|>ubliehed  a  privileged  communication,  certainly  aeema  a  atrange  and  inconvenient  doctrine." 

lu  Clark  v.  Molyneux^  3  (^.  B.  D.  237,  the  judge  charged  the  Jury  aa  foUowa: 

"Asenming  that  these  occasions  were  privileged  do  you  think  that  the  defendant  made  theia 
«taitimente  and  wrote  this  letter  bona  fide  and  In  the  hoceat  belief  that  they  were  true,  aol 
merely  thathe  believed  them  himself —  but  boneatly  believed  them  — which  meana  that  ha  had 
■gouil  ground  for  believing  them  to  be  true?  I  mean  to  aay  that  if  he  pertlnacioaaly  and  obaii- 
nateiy,  perhaps,  persuaded  himself  of  a  matter  for  which  persuaaion  he  tiad  no  reaaonable grooad. 
«i.d  with  respect  to  which  persuasion  you  twelve  gentlemen  would  aay  he  waa  perfectly  anjaali- 
tied       «       •       «       ^j^ii  yoQp  verdict  would  be  for  the  plaintiff." 

Opiiiious  were  expressed  as  follows: 

Uramwell,  L.  J.  "  I  am  of  opinion  that  thia  waa  in  itaelf  a  miadirectlon,  and  that  the  pn^iK* 
direction  to  tbe  jury  would  have  been  aa  foUowa :  *  Theae  occaalona  were  privileged,  and  oaJcsa 
you  aie  aatisfled  that  the  defendant  availed  himaeif  of  them  to  make  the  atatemeuta  oomplaiQi'ti 
x>t  malicloasly  *  (with  an  explanation  of  what  ia  legally  comprehended  in  that  word).  *  ihra  yua 
ought  to  find  a  verdict  for  the  defendant.*  By  the  langna^^e  which  the  Judge  need,  be  led  tfa« 
jury  to  the  oouclusion  that  the  burden  of  proof  ia  upon  the  defenUanL  I  alao  think  that  tiM 
form  of  the  qneatlon  ia  objectionable  in  this,  ihat  it  may  have  induced  the  jury  to  aoppoaa  Vkai 
they  were  to  ilnd  affirmatively  either  that  the  alleged  libei  waa  written  bona  jMa,  or  that  the 
defendant  in  pnbliahing  it  waa  actuated  by  feelinga  of  malice ;  and  that  If  th^  eo«ld  aoilal 
the  former,  they  muat  A:.!  the  latter. 

**  Before  I  proceed  farther  in  diacoaaing  the  language  of  the  MlnmiBK  ii|fe»  I  wkik  to 
that  a  penoB  may  honeatly  make  on  a  oartkolar  oocaalon  a 
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Mi«¥iiii;  It  to  be  tne,  bMftOM  the  ttatement  nifty  be  of  raoh  a  cbaraeter,  that  on  that  occnrtna 
it  naj  be  pcoper  to  oommnnlcate  It  to  a  particular  person  who  oosht  to  be  informed  of  It  Can 
It  be  raid  that  the  penon  making  the  statement  ia  liable  to  an  action  for  slander  ?  In  the  present 
oiee  the  jndge  naked  the  jnry  whether  the  defendant  did  what  was  complained  of  in  the  honest 
bc4tef  tlkat  what  he  wrote  and  said  with  reference  to  the  plaintiff  was  tme.  At  a  later  period  of 
the  eamming  np  the  jndge  explains  what  he  means  bj  honest  belief,  and  the  effect  of  hla  Ian- 
giiag^"  i\  that  the  jury  mnst  have  been  led  to  think  that  *  honest  belief '  means,  not  the  actoal 
tdHfff  in  the  defendant's  mind,  bat  belief  founded  upon  reasonable  grounds.  Apart,  therefor^ 
from  the  qnestion  upon  whom  the  borden  of  proof  lay,  I  think  there  was  a  mlsdiroetlon  sa  to 
the  meaning  of  the  term  *  honest  belief/  and  that  the  Yerdlct  against  the  defendant  cannot  stand. 

**  I  haTS  some  donbt  whether  the  commnnicatSon  to  Mr.  Green  was  privileged ;  that  might  iwf 
mach  depend  on  the  motlYe  with  which  it  was  made ;  It  maj  be  priTlleged  if  the  defendant  mate 
the  cummnnicatiou  to  Mr.  Oreen  for  the  pnipose  of  asking  his  adTioo ;  bat  if  he  nude  it  merely 
for  the  purpose  of  nnbnrdening  his  mind,  or  merely  repeating  a  conYersatlon,  the  oocaalon  would 
not  be  priTlleged.** 

Bbktt,  L.  J.  **  When  there  haa  been  a  writing  or  a  speaking  of  defamatory  matter,  and  the 
Jndge  haa  held  ~  and  It  is  for  him  to  dedde  the  question  —  that  although  the  matter  Is  defama* 
tory  the  occasion  on  which  it  is  either  written  or  spoken  is  priTlleged,  It  is  necessary  to  coo- 
aider  how,  although  the  ooeasion  is  priTlleged,  yet  the  defendant  is  not  permitted  to  take  advan- 
tage of  the  privilege.  If  the  occasion  la  prl  vileged  it  is  so  for  some  reason,  and  the  defendant  is 
only  entitled  to  the  protection  of  the  priTllege  if  he  nses  the  occasion  for  that  reason.  He  is 
not  entitled  to  the  protection  if  he  nses  the  occasion  for  some  Indirect  and  wrong  motive.  If 
he  nses  the  occasion  to  gratify  his  anger  or  his  malice,  he  nses  the  occasion  not  for  the  reason 
which  makea  the  occasion  privileged,  bnt  for  an  indirect  and  wrong  motive.  If  the  indirect  and 
wrong  motive  suggested  to  take  the  deftunatory  matter  out  of  the  privilege  Is  malics,  then  there 
are  certain  tesu  of  malice.  Malice  doea  not  mean  malice  in  law,  a  term  in  pleading,  bnt  actual 
malice,  that  which  is  popularly  called  malice.  If  a  man  la  proved  to  have  stated  that  which  he 
knew  to  be  false,  no  one  need  inquire  further.  Sverybody  assumes  thenceforth  that  he  was 
maUdoos ;  that  he  did  do  a  wrong  thing  for  some  wrong  motive.  So  if  it  be  proved  that  out  of 
anger,  or  for  some  other  wrong  motive,  tho  defendant  has  stated  as  true  that  which  he  doea  not 
know  to  be  true,  and  he  haa  stated  it  whether  it  is  true  or  not,  recklessly,  by  reason  of  his  anger 
or  other  motive,  the  jary  may  infer  that  he  used  the  occasion,  not  for  the  reason  which  justifles 
it,  but  for  the  gratiflcation  of  his  anger  or  other  indirect  motive.  I  think  I  have  laid  down  the 
correct  rule  on  which  to  ground  the  direction  to  the  Jury,  and  I  think  the  learned  Judge  did  not 
follow  that  rule,  bnt  he  so  expressed  himself  that  the  Jury  woald  be  misled  into  following  other 
tales  I  think  the  Jury  were  misled  into  believing  that  the  harden  of  proof,  that  the  defendant 
was  not  actuated  by  malice  in  the  statements  he  had  made,  lay  upon  the  defendant  rather  than 
on  the  plaintiil  I  apprehend,  the  moment  the  Judge  rules  that  the  occasion  is  privileged,  the 
harden  of  showing  that  the  defendant  did  not  act  in  respect  of  the  reason  of  the  privll^^  bnt  for 
some  other  and  indirect  reason  is  thrown  upon  the  plaintiff.  I  am  farther  of  opinion  that 
the  direction  to  the  Jury  — that  assuming  that  the  occasions  were  privileged,  if  they  thought 
that  the  defendant  wrote  the  letter,  and  made  the  statements  bona  JkU,  and  in  the  honest  belief 
that  they  were  tme.  not  merely  that  he  believed  them  himself,  but  honestly  believed  them,  which 
means  he  had  good  grounds  for  believing  them  to  be  tme  —  left  the  Jury  to  suppot>e  that 
alihongh  the  defendant  did  believe  them  in  fact,  yet  that  did  not  protect  him  aulees  his  bellet 
was  reasonable,  whereas  the  only  qnestion  was  whether  the  defendant  did,  in  fact,  believe  what 
he  said,  and  not  whether  a  reasonable  man  would  have  believed  It.  The  question  of  willful  blind- 
oeae,  or  of  an  obstinate  adherence  to  an  opinion,  may  be  tests  by  which  a  Jury  may  be  led  to 
cooaider  whether  the  defendant  did  or  did  not  really  believe  the  statements  he  made ;  whereas 
the  learned  Judge,  by  the  way  in  which  be  directed  the  Jury,  left  them  to  nndemtand,  as  I  think, 
that  although  the  defendant  did  believe  the  statements,  yet  if  his  belief  was  founded  on  wrung 
reasoning;  that  he  was  not  within  the  protection  of  the  privilege.  In  that  respect,  with  great 
deference,  I  think  the  learned  Judge's  direction  to  the  Jnry  was  erroneous. 

**  I  am  also  of  opinion  that  all  the  occasions  were  privileged.  The  onlyoccaaion  which  haa 
been  qnestloned,  is  the  occasion  of  the  defendant's  communication  with  Mr  Qrsan.  I  am  ol 
opinion  that  where  the  relation  between  two  persona  Is  so  Intimate,  sodaUy  and  profsssloiially, 
aa  that  bstwssn  a  rector  or  a  vicar  and  his  curate,  and  when  It  can  bs  said  that  this  vlctf  la 
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Mdting  with  hit  oante  either  apon  the  eondact  of  the  eonte  or  off  the  tIgw  la 

mattert,  that  Ib  an  occMioa  which  is  piivUcged.        ^        e       e       The 

■ecertaiaed  ae  a  flict  that  the  etatement  to  Mr.  Qreen  was  made  at  a  eonooltatloA 

▼Icar  and  hii*  corate,  ae  to  the  conduct  the  vicar  ehoiild  adopt  in  an  eodeeiaetlcal  oaativ,  the 

Judge  was  bonnd.to  tell  the  jorj  that  the  commonlcatlon  was  made  on  a  privilegw* 

OoLTOM,  L.  J.  "I  thinic  that  the  learned  jndge,  after  mling  that  the  atatementa 
privileged,  left  the  case  to  the  Jnxy  in  a  manner  which  may  have  mlaled  them  aa  to  the  irae 
qnoetlon  for  their  ooneideratlon.  When  once  the  learned  jndge  had  laid  down  that  the 
WM  privUaged,  the  only  qneetion  for  the  jurj  to  consider  waa  whether  the  defendant  acted  fi 
a  sense  of  dnty,  or  was  actoated  by  some  improper  motive,  and  the  onna  of  proving  that  the 
defendant  waa  influenced  by  some  improper  motive,  that  is,  tliat  he  aeted  maUeioasly,  was  ea 
the  plaintiiT.  In  order  to  shew  that  the  defendant  waa  acting  with  malloe,  it  la  not  anoagh  to 
shew  a  waot  of  reasouing  power  or  stupidity,  for  those  things  of  themselves  do  not  constitate 
malice ;  a  man  may  be  wanting  in  reasoning  power,  or  be  may  be  veqr  stapld,  stfll  lie  msj  be 
sctlng  bona  JUU^  honestly  intending  to  discharge  a  datj.  The  question  is  not 
defendant  has  done  that  which  other  men,  aa  men  of  the  world,  woold  not  hata  dona,  or 
the  dttfundant  acted  in  the  belief  that  the  statements  he  made  were  tme,  bat  whether  ha  aeled 
as  he  did  ftom  a  desire  to  discharge  his  dnty. 

'*•  With  regard  to  the  qneetion  as  to  the  statements  being  privileged,  I  am  cf  opInloB  that  the 
learned  Judge  was  right  in  mling  that  all  the  communications  were  privileged.  liM  only  oaa  as 
to  which  any  doubt  could  be  raised,  was  the  oommnnieation  made  to  Mr.  Qreen.  Mr.  Oreea  is 
the  plalntiir*s  witness,  who  says  the  communication  was  made  to  him,  the  coiata,  when  ha  was 
In  the  vestry,  and  it  was  made  as  communications  were  often  made  to  him  by  tha  dcfeadsat, 
for  the  purpose  of  asking  his  advice.  On  that  evidenoe  the  leaned  Jndge  was  tiglt  la  heldliig 
that  it  was  a  privileged  communication.  It  was  a  oommuatoatlon  made  by  tiw  vtaar  to  his 
curate,  with  whom  he  was  on  the  terms  stated  by  Mr.  Green,  with  rsfteence  to  •  tBaOsr  which 
seriously  aifected  two  parishes  in  the  neighborhood,  and  whidi  might  aerloosly  affeot  Mr.  Qrsea, 
If  by  preaching  at  Mr.  8mith*s  church  he  was  brought  Into  commnnicatlon  with  the  plsinti# 
I  am  therefore  of  opinion,  the  qneetion  being  for  the  judge,  that  hla  mling  waa  eorteet.** 

In  Todd  V.  HawHns^  8  M.  A  R.  90 ;  A  C,  8  C.  A  P.  888,  the  defendant  waa  the  eon-in-law  eff  a 
widow,  to  whom  the  plaintiiT  was  paying  his  addresses,  and  the  llbal  waa  a  latter  asnt  by  the 
defendant  to  the  widow,  charging  the  plaintiif  with  misconduct,  and  warning  her  agaiaat  hlsL 
This  was  held  privileged,  as  **  the  parties  were  standing  in  drcumstaaoes  of  confldenceaad  aesr 
relationship  tu  each  other,''  and  *'  it  is  for  the  common  good  of  all  that  commnnlcatjoiis  buasaa 
parties  situated  as  those  were,  should  be  free  and  unrestrained.'* 

An  interesting  case  on  this  subject  is  BoUeriU  v.  IfAyMUotf,  Bx.  Div.  41  L.  T.  (N.  S.)  M 
Dec.  18, 1879.  This  was  an  action  of  libel.  The  plaintUb,  who  were  arehitecta,  wars  employsd 
by  a  committee,  in  the  restoration  of  Sltirlaogh  church.  The  defendant,  who  waa  a  vkar  cf  a 
neighboring  church,  wrote  to  a  member  of  the  committee,  concerning  the  plainilfT.  aa  follows: 
*'I  see  in  the  HttU  Newt  of  Saturday  that  the  restoration  of  Skirlangfa  chuch  haa  fhllea  lato  the 
hands  of  an  architect  who  is  a  Weeleyan,  and  can  show  no  experience  in  chnach  work,  caa  joa 
not  do  something  to  avert  the  irreparable  loss  which  mnst  be  caused  if  any  of  the  maseaiy  of 
thin  ancient  gem  of  art  be  ignorantiy  tampered  with  V^  And  to  the  incumbent  of  Skiilaagh 
church  he  wrote  as  follows :  ''  I  am  annoyed  to  see  that  yon  and  your  committee  have  eagsged 
Messrs.  Botterlll  as  architects  for  the  restoration  of  your  church.  Are  yon  aware  that  tlwy  are 
Wenleyans,  and  cannot  have  any  religions  acquaintance  with  such  work?**  The  defense  was. 
that  the  communications  were  privileged,  and  that  there  was  no  evidence  of  malice.  The 
plaintiff  had  a  verdict  of  £fiO.  On  the  trial,  with  regard  to  the  question  of  expiess  mattes,  ths 
following aoUiorities  were  cited :  Clarke.  Molynmtx,  L.  R.  8Q.  B.  Div.  887 ;  86 L.  T.  R.  (N.  8w)4ll; 
87id.604;  OxBAeotf  v.  i^ieAardf  SO.  B.  500;  15  L.  J.  878,0.  P.;  TToMiisartf  v.  XaMfir,tC.  A  P.  518 1 
AMMrviOtv.AiwMiM,  lOO.  a588;aOL.J.  181,  0.  P.;  HVi^M  v.  WbMl^alt.  8 O.,  M.  A R^  sn ; 
WhUtky  V.  Adamt,  15  0.  B.  (N.  S.)  888 ;  88  L.  J.  80,  0.  P. ;  0  L.  T.  R.  (N.  8.)  488.  The  Jadgmial 
was  afllrmed.  On  the  question  whether  the  oommunteations  were  privHaged,  tha  eoart,  Kbi>t, 
Ch.  B.,  said :  **I  am  at  a  loss  to  see,  undv  the  drenmstanoes  of  the  ease,  what  ptittlega  tte 
defendant  possessed,  he  being  neither  the  patron  nor  the  minister  of  this  ehareh,  aor  a  ■■■!■ 
off  the  committee  appointed  to  effect  itt  *oc oration,  nor  even  a  parlshloaer,  to  lalailbia  balsaa 
Iha  aooBinlttse  and  the  phristiflb  in  respect  of  the  eoDtnetbatwaen  them.**   OaikatMMtaaif 
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■•Hee,  the  iun«  imdgt  Mid :  **  Now  there  Ib  no  mbjeot  in  the  Uw  inTolring  greeter  dtfieoltiee 
then  this  qnevtlon  of  etpreas  melioe.  It  wm  ergned  et  the  bar,  that  If  a  man  be  informed  of 
fomethinif  to  the  prejudice  of  another,  and  which  it  injnrioaa  to  Ids  diaracter,  if  true,  and  if  be 
tone  JkU  bettere  in  that  information,  inch  his  belief  negatives  ezpreM  malioe.  I  am  clearly 
of  opinion,  that  if  a  man  ehonld  reoeive  information  which  ia  injurious,  if  true,  to  the  cliaracter 
ofsnAth*-,  he  is  not  Jastifled  in  publishing  that  information  to  the  prsjudice  of  him  to  whom 
It  rriates,  merely  becaose  he  believes  it  to  be  true.  He  may  believe  it  to  be  true,  and  will  be 
guOty  of  malice  if  he  pnolish  it  to  the  world ;  and  he  may  believe  it  to  be  untrue,  and  yet  may 
be  j'Ofectly  Juetlflod  in  publishinfr  it  to  persons  with  whom  he  ia  in  communication,  and  with 
whom  1  may  be  Ids  duty  to  communicate  freely  on  the  subject  of  the  information  he  has 
received.  These  cases  of  libel  contended  to  be  privileged,  and  where  the  question  of  express 
msUce  arises,  must  each  be  decided  upon  its  own  particular  circumstances.  In  the  case  of 
Ctapft  V.  Jfe^fiimse,  where  the  defendant  had  loarnea  that  the  plaintiii;  a  deigyman,  was  about 
to  preach  a  sermon  for  another  deigyman,  a  friend  of  the  defendant,  and  with  wliom  he 
immediately  communicated,  it  became  his  duty  to  state  to  Ma  the  information  he  had  received, 
beftfre  the  ptaintiff  was  permitted  to  preach  a  sermon ;  not  for  the  purpose  of  imputing  crimi- 
nality to  the  plaintiii;  but  in  order  that  inquiries  might  be  made,  and  that  the  plaintiff  might 
Justify  himself  to  the  clergyman  for  whom  be  was  about  to  prsseh.  The  case  before  the  court 
is  entirely  diflbrent  in  its  drenmstances.  and  the  learned  Judge  who  tried  the  cause  held,  and  I 
think  most  correctly,  tltat  there  was  evidence  of  express  malice;  and  that  evidence  was  fairly 
and  fUIy  left  to  the  Jury,  and  the  Jury  found,  and  I  think  properly  found,  that  there  was  express 
malice ;  for  in  this  case  the  defendant  had  no  manner  of  intersst  in  the  question  of  the  employ- 
ment of  the  plaintiflh  to  execote  the  work  in  question,  which  ail  mankind,  or  at  least  every 
admirer  of  andent  art  throughout  England,  did  not  possess  equally  with  himself."  Stbpbxk, 
J.,  said:  **  If  Xr.  Whytehead  had  confined  himself  to  a  eritldim  of  the  plans  or  the  work  the 
pistntttb  had  actually  done,  I  think  that  then  the  case  would  have  fallen  within  the  rule  allow- 
ing a  person  to  critidee  fairly,  but  I  think  it  is  going  a  long  step  further  when  you  may  impute 
profeesional  incompetency  to  a  person.  One  way  of  looking  at  the  matter  is  this:  Either  it  is 
a  privileged  occasion  or  it  is  not  a  libel,  in  which  latter  case  the  question  of  privileged  ooeadon 
would  not  arise.  The  lord  Justice  left  the  whole  matter  to  the  Jury,  tdling  them  that  this  was 
a  privileged  oocaaion,  and  that  the  defendant  was  *  not  liable  in  this  action,  unless  yon  And  that 
what  ho  said  amounts  to  more  than  a  fair  attempt  to  get  done  what  was  right  in  this  matter ; 
unless  you  think  it  was  more  or  other  than  such  a  fair  attempt ;  or  unless  you  And  that  if  it  was  a 
leasonable  thing  to  have  been  done  of  itself,  it  was  not  done  bona  JUU^  but  was  done  mali- 
donsly.*  **  **  I  think  tt  was  a  question  for  the  Jury  whether  the  letter  was  or  was  not  jsk  excess, 
and  whether  there  was  express  maliee.  I  think  the  learned  Judge  perfectly  right  in  not  direct- 
ing a  nonsuit.** 

The  question  of  privilege  came  up  in  Webb  v.  East,  English  Court  of  Appeal,  Jan.  91, 1880, 41 
L.  T.  [S.  S.]  715,  on  an  application  to  compel  the  production  of  letters  alleged  to  contain  a  libel, 
which  application  was  resisted  on  the  ground  that  the  letters  were  privileged.  The  following 
extracts  are  valuable  on  the  definition  and  character  of  a  privileged  communication : 

JvsxL,  M.  R.  **  In  this  appeal  the  question  raised  is  one  of  very  considerable  Importance,  uo 
doubt,  as  regards  the  Interests  of  society  at  large,  and  especially  as  regards  the  interepts  of  that 
portion  of  society— a  very  large  one  ~  which  conoistsof  masters  and  servants.  The  case  for 
the  present  purpose  may  be  shortly  stated  in  this  way:  A  steward  of  Sir  Gilbert  East  left  his 
service.  He  afterwards  applied  for  a  similar  vitnation  under  the  Earl  of  Roselyn.  The  Esrl  of 
Bosdyn  was  willing  to  engage  him.  and  did  engage  him  in  fact,  of  coarse,  subject  to  his  char- 
acter  proving  satiafactory.  He  wrote  to  Sir  Gilbert  East  about  the  man,  and  received  a  letter  in 
answer  giving  the  man  what  Tjord  Rossi yn  thought  was  a  bad  character,  and  thereupon  he 
declined  his  services.  The  man  then  brought  an  action  against  8ir  Gilbert  East  for  Mbd.  Of 
course,  the  substance  of  that  action  is  that  the  material  statements  made  as  to  the  character  of 
the  servant  were  not  only  untrue,  but  were  untrue,  if  1  may  put  it  in  that  way,  to  the  knowledge 
of  Sir  Gilbert  Bast,  and  wers  stated  malidonsly,  and  not  with  a  bona  JkU  intention  of  giving  the 
man  a  fair  diancter,  but  with  the  view  to  prevent  his  getting  a  new  service.  The  plaintiff  in 
the  action  has  ndther  the  letters  written  by  Sir  Gilbert  Bast  not  copies  of  them.  Lord  Roaslyn 
feaa  tlMcrlglntl  letters;  Sir  Gilbert  Bast  has  copies,  and  the  phdntiff  wishes  to  obtain  thoee 
IMm  Sir  OUbert  Bast   Now,  itiamanifeattliattheoopieiinqueetlonainmatadaltoiha 
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Terjr  isnie  in  the  action.  Th«  nature  of  the  ehaiirn,  if  duufw  Uiejr  wm%  fa  lh»  lett«^ 
■galntt  tbe  vervant,  miut  have  a  oonslderable  Inflnenea  npon  the  dedaton  of  that  lana  aa  to 
whether  the  chaiices  were  ISiJae ;  and  also  at  to  whether  thvy  were  taitm  to  tho  knowMfa  of 
the  defendant,  and  as  to  whether  from  their  natore  they  were  instigated  by  mallea.  li  la  tapoe- 
diblo  not  to  see,  therefore,  that  these  docamenta  are  vecy  material.  The  del endaat  oaya  that  the 
docnments  are  privileged.  Now,  the  documents  are  pririlsged  in  this  sense,  tliey  are  wlMlsn 
railed  priTlleged  oommnnicatione,  which  I  understand  to  mean  thia,  tltat  pHmmJbeit  (that  Ip 
ji  the  absence  of  eridenoe  to  the  contrary),  they  are  to  be  oonsfdered  aa  belag  writteo  kmm JUt 
and  without  .malice ;  in  other  words,  that  they  are  an  exception  to  the  rule  that  a  bob  who  Ubels 
anoth<;r  mast  jsptlfy  the  troth  of  the  libel.  It  is  for  the  plaintilT to  prore  the  bujiiiii  amlles  Sf 
I  may  so  call  it.  But  they  are  not  pilTileged  docnments,  aa  Ikr  aa  I  am  aware,  ta  any  oChff 
sense.** 

CoLTON,  L.  J.  **  I  think  the  whole  aignment  npon  the  point  of  privilege  deponds  apon  tta 
ambtgnona  meaning  of  the  word  priTiioge.  No  doubt  we  are  constantly  in  tha  habit  of  sayiagta 
actions  that  the  conrt  may  refuse  production  npon  the  ground  that  docamenta  are  privlkfed. 
What  does  that  mean  f  it  means  that  they  are  priYileged  aa  communications  between  a  party 
and  his  legal  adviser.  These  documents  are  no  doubt  priTlleged  if  the  defendant  is  right  that 
they  were  bona  JUie  letters  written  in  answer  to  inquiries  about  a  serrant,  but  privUcgad  in  what 
sense  1  Not  privileged  from  production,  but  privileged  in  this  sense,  that  although  they  mv 
contain  deramatory  statements  the  law,  under  the  drcumstances,  would  not  Impute  maliee,  bat 
to  enable  the  plaintilT  in  an  action  for  libel  npon  them  to  sustain  the  action  for  Ubel  he 
ahow,  that  as  a  matter  of  fact,  they  wore  written  maUoionaly  —  that  la  to  aay«  that  th^ 
privileged  to  this  extent,  that  from  the  mere  fkct  of  containing  defamatory  statemauia,  the  law 
would  not  impute  malice  so  as  to  render  proof  of  express  mallcs  unneoeasaiy.  But  to  that 
extent,  and  to  that  extent  only,  does  the  word  privilege  extend.** 

In  Atwill  V.  Maekintoih,  190  Mass.  177,  the  defendant  was  employed  by  the  father  of  the  plain- 
tiff *s  wife  to  accompany  her  home  on  a  visit  to  her  parents,  and  directed  to  make  ingolriea  cou> 
cerning  the  plaintiff's  standing.  He  not  only  oommnnicated  the  result  of  those  tnquiiles  to  the 
father,  but  commonicatod  the  same  information  in  a  letter  to  the  mother  of  tlie  plaintiff  *a  wHa 
Htkl.  privileged. 

In  Barrows  v.  2M/,  7  Gray,  801,  a  publication,  by  a  member  of  a  medical  aodety,  of  a  tnw 
accontit  of  its  proceedings  in  ihe  expulsion  of  another  member,  and  of  the  result  of  salts 
br(>u<;ht  by  him  therefor,  speaking  of  him  as  **  the  offender,"  was  held  privileged. 

In  0(u$eil  V.  Gilbert,  6  Gray,  94,  the  puhlicaUon  by  directors  of  a  oorpoiution.  In  their  aanosl 
report,  of  a  caution  to  the  public  against  trusting  one  who  had  formeciy  been  in  their  employ, 
but  whom  they  had  dismlsited,  was  held  justified  if  made  in  good  faith,  and  requisite  to  protoct 
the  corporation  and  the  public 

In  Johannes  v.  Bermstt,  5  Allen.  109,  it  was  held  that  a  letter  to  a  woman,  containing  llbekni 
niaiter  concerning  her  suitor,  cannot  be  Justified  on  the  ground  that  the  writer  was  her  fHcsd 
and  former  pastor,  and  the  letter  was  written  at  the  request  and  with  the  approval  of  her  pareals. 
The  plaintiff  was  the  notorioufi  "Count  Johannes."  The  court  said:  "It  seems  to  nt  rtrj 
clear  that  the  defendant  in  the  present  case  fails  to  show  any  facts  or  drcumstances  In  his  mm 
relation  to  the  parties,  or  in  the  motives  or  inducements  by  which  he  was  led  to  write  tlie  letter.** 
which  et^tablish  any  interest  in  him.  "  He  certainly  had  no  intereet  of  his  own  to  serve  or  pro 
U'ct  in  making  a  communication  concerning  the  character,  occupation  and  conduct  of  the  pUm- 
tiff.  containing  defamatory  or  libelous  matter.  It  does  not  appear  that  the  proposed  mairia^r 
which  the  letter  written  by  the  defendant  was  intended  to  dlKonntenanoe  and  prevenc  conM 
in  any  way  interfere  with  or  disturb  his  personal  or  social  relations.  The  person  to  whom  the 
letter  was  addressed  was  not  connected  with  him  by  the  ties  of  conmnguinity  or  kindred.  It  It 
not  shown  that  he  had  any  pecnliar  intereet  in  her  welfare.  Under  such  circumstances,  witbost 
indicating  the  state  of  facto  which  might  afford  a  Justification  for  the  use  of  debmstocy 
words,  it  is  plain  that  the  defendant  held  no  such  relation  towurd  tha  parties  as  to  givt 
him  any  interest  in  the  subject-matter  to  which  his  communication  conceraing  the  plain- 
tift  related.  No  doubt  he  acted  from  laudable  motivea  in  writing  IL  But  thaae  do  not 
of  themselves  estoblish  a  legal  Justification  for  holding  up  the  fharartar  of  a 
contempt  and  ridicule.  Good  intentions  do  not  fumiah  a  valid  amaaa  for 
another*a  righta,  or  give  Imponity  to  those  who  caat  unjust  ImputottMM  ivoft  ftlfHa 


FEBRUARY  TERM,  18W.  Uli 

ShurtlefF  y.  Steyena. 


Kier.  It  Is  eqnally  dear  that  tho  defendant  did  not  write  and  pablisli  the  alleged  libelons 
oommnalcationB  in  the  exerdee  of  any  le^al  or  moral  daty.  He  atood  in  no  snch  relation 
toward  the  partiea  aa  to  confer  on  him  a  right  or  impoae  on  him  an  obligation  to  write  a  letter 
eonulnlng  calnmnioos  atatemente  ooncoming  the  plaiatilTs  character.  Whatever  may  be  the 
rule  which  would  have  been  applicable  under  aimilar  clrcnmatances  while  he  retained  hia  relation 
uf  rvligiona  teacher  and  pastor  toward  the  person  to  whom  this  letter  in  qneetion  was  addressed, 
and  toward  her  parentp«  he  certainly  had  no  duty  upon  him  after  that  relation  had  terminated. 
He  then  »tood  in  no  other  attitude  toward  the  parties  than  as  a  Mend.  His  duty  to  render  them  a 
service  was  no  greater  or  more  obligatory  than  was  his  duty  to  refrain  from  uttering  and  pnb- 
Hshioip  slanderous  or  libelous  statements  concerning  another.  It  is  obvious  that  if  such  0(»i- 
uanieitions  could  be  protected  merely  on  the  ground  that  the  party  making  them  held  friendly 
nLhUoos  with  those  to  whom  they  rrere  written  or  spoken,  a  wide  door  would  be  left  open  by 
*rUch  indiscriminate  aspersion  of  private  character  could  escape  with  impunity.  Indeed,  it 
woald  rarely  be  difflenlt  for  the  party  to  shelter  himself  from  the  consequences  of  uttering  or 
pablinbing  a  alander  or  a  libel  under  a  privilege  which  could  readily  be  made  to  embrace  almost 
evay  species  of  conunimication.  The  law  doea  not  tolerate  any  snch  license  of  speecft  or  pen. 
The  duty  of  avoiding  the  use  of  defamatory  words  cannot  be  set  aside  except  when  it  Is  essential 
to  the  protection  of  some  substantial  private  interest,  or  to  the  discharge  of  some  other  para- 
iDonnt  and  urgent  duty." 

See  also  Aiydw  v.  FuUnn^  84  Md.  1S8;  3.  O.,  6  Am.  Bep.  814;  iSMnHsrHfiv.  BradHrtMy  46  N.  T. 
]«;Aa,'rAnLRep.8SS;JE2in*v.  OAy.  40  N.  T.  4S7 ;  A  C,  T  Am.  Asp- 860 ;  JTABts  ▼.  JWIimi 
«Md.408;«  C,  S8  Am.  Bep. 405. 
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An  act  of  the  legldatiire  authoriziiig  the  opening  of  aa  •^•■fc^'^g  JndgBMBt  li 
nneonstitationaL 


PETITION  to  open  a  jadgment.    The  opinion  ttatet  tlie  cms.   Tkt 
petition  was  denied  below. 

ITiomaa  S  WeUa^  for  appellant. 

M,  2>.  BtzUf  for  appellee. 

CeBiSTiANy  J.  At  the  November  term  of  the  Cirooit  Court  of 
Fairfax  county  in  the  year  I8669  Anderson  reoovered  a  judgment 
by  default  against  Ratdiffe,  upon  a  bond  executed  by  said  RatclifFe 
and  payable  on  demand,  and  bearing  date  the  6th  day  of  Jane,  1803, 
for  the  sum  of  tSOO. 

On  the  4th  day  of  February,  1874,  more  than  seven  yean  after  ths 
judgment  was  rendered,  Ratoliffe  filed  his  petition  in  said  Grooit 
Court,  asking  the  court  to  reopen  said  judgment  and  scale  thi 
amount  of  the  same  according  to  the  depreciation  of  OonfedmU 
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money,  he  alleging  in  his  petition  that  the  bond  upon  whioh  the 
judgment  was  rendered  was  given  for  Confederate  correney. 

This  petition  of  the  appellant  was  filed  nnder  the  act  of  the  gen- 
eral assembly,  approved  March  25th,  1878,  amending  the  act  passed 
March  dd,  1866,  which  is  in  the  following  words  : 

1.  Be  it  enacted  by  the  general  assembly,  That  the  third  section 
of  the  act  passed  March  3,  1866,  in  relation  to  contracts  made 
between  January  1,  1862,  and  April  10, 1865,  be  amended  and  re-en« 
acted  so  as  to  read  as  follows : 

§  3.  Where  any  judgment  or  decree  has  been  recovered  for  a  spe- 
cific sum,  or  for  damages,  between  the  said  1st  day  of  January,  1862, 
and  the  said  10th  day  of  April,  1865,  or  shall  have  been  recovered 
after  the  said  10th  day  of  April,  1865,  and  before  the  3d  day  of 
March,  1870,  or  if  any  judgment  or  decree  shall  have  been  rendered 
or  recovered  by  default  since  the  said  3d  day  of  March,  1866,  or 
shall  hereafter  be  rendered  or  recovered  by  default  upon  a  cause  of 
action  arising  within  the  period  from  the  1st  day  of  January,  1862, 
to  the  10th  day  of  April,  1865,  and  such  judgment  or  decree  remain 
unpaid,  it  shall  be  lawful  for  the  courts,  in  a  summary  way,  on 
motion,  after  ten  days'  notice,  either  before  or  after  the  issue  of  exe- 
eution,  to  fix,  settle  and  direct  at  what  depreciation,  or  how,  the  said 
judgment  or  decree  shall  be  discharged,  having  regard  to  the  provi- 
sions  of  this  act,  to  the  cause  of  action  for  which  the  judgment  or 
decree  was  recovered,  and  any  other  proof  or  circumstance,  that 
from  the  nature  of  the  case,  may  be  admissible. 

It  is  under  this  provision  of  the  act  of  March,  1873,  that  it  is  pro* 
posed  to  reopen  and  annul  in  whole  or  in  part  a  judgment  rendered 
by  a  court  of  competent  jurisdiction  in  favor  of  the  appellee  in 
November,  1866.  I  am  of  opinion  that  this  cannot  be  done,  and 
that  the  act  of  assembly  above  quoted  is  not  only  an  attempted 
invasion  of  judicial  authority,  but  is  in  contravention  of  that  provi* 
sion  of  the  Constitution  of  the  United  States  and  of  this  State  which 
declares  that  the  State  shall  pass  no  law  ^^  impairing  the  obligation 
of  a  contract.'* 

First,  the  act  is  an  attempted  exercise  of  judicial  power,  because 
it  authorizes  a  court  to  reopen  and  review  a  case  which  han)  already 
passed  into  judgment.  It  is  now  too  well  settled  to  admit  of  serious 
dispute  that  the  legislative  department  can  no  more  exercise  judicial 
power  than  that  the  judicial  department  can  exercise  legislative 
power.    Each  is  supreme  in  the  exercise  of  its  own  proper  funotione 
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within  the  limits  of  its  authority.  The  boandary  line  of  these  powers 
is  plainly  defined  in  every  well-ordered  government;  and  in  this 
country  it  is  now  a  well-established  principle  of  public  law  that  the 
three  great  powers  of  government  —  the  legislative,  the  ezeontive, 
and  the  judicial  —  should  be  preserved  as  distinct  from  aod  ind^ 
pendent  of  each  other  as  the  nature  of  society  and  the  iikiperfectioDs 
of  human  institutions  will  permit.  That  system  which  best  preserves 
the  independence  of  each  department  approaches  nearest  to  the  per> 
fection  of  civil  government  and  the  security  of  civil  liberty. 

The  province  of  the  courts  is  to  decide  what  the  law  is  or  has  been, 
and  to  determine  its  application  to  particular  facts  in  the  decision  of 
causes.  The  province  of  the  legislature  is  to  declare  what  the  law 
shall  be  in  future ;  and  neither  of  these  departments  can  lawfiilly 
invade  the  province  of  the  other.  This  not  only  results  from  the 
nature  of  our  institutions,  but  it  is  enjoined  by  the  express  provisions 
of  the  Constitution,  which  declares  that  ''  the  legislative,  execatiTe, 
and  judiciary  departments  shall  be  separate  and  distinct,  so  that 
neither  exercise  the  powers  belonging  to  either  of  the  others.  See 
OriffirCs  Mcecutor  v.  Cunnvngham^  20  Gratt.  81,  and  cases  there  cited. 

I  do  not  deny  the  power  of  the  legislature  to  pass  statutes  in  aid 
of  judicial  proceedings,  and  which  tend  to  their  support,  by  preclnd 
ing  parties  from  taking  advantage  of  errors  apparent  on  the  face  of 
the  proceedings,  which  do  not  affect  their  substantial  rights  —  such  a 
statute,  for  instance,  as  is  found  in  our  Code,  chapter  177,  section  4, 
which  permits  a  court  in  which  a  judgment  has  been  rendered,  on 
notice  and  motion  within  five  years,  to  correct  any  mistake,  miscal- 
culation, or  misrecital  of  any  name,  sum,  quantity,  or  time,  when  the 
same  is  right  in  any  part  of  the  record  or  proceedings,  etc. 

Such,  also,  is  the  statute  which  authorizes  a  court,  or  judge  in 
vacation,  to  reverse  a  judgment  by  default,  or  a  decree  on  a  bill  taken 
for  confessed,  for  any  error  for  which  an  appellate  court  might 
reverse  it. 

Statutes  such  as  these  are  not  regarded  as  an  interference  with 
judicial  authority,  but  only  in  aid  of  judicial  proceedings  for  the 
purpose  of  correcting  errors,  such  as  are  mentioned  in  the  statute: 
See  Cooley^s  Const.  Limit.  107  ;  Oriffin  v.  Cunningham^  9upra^  and 
cases  there  cited. 

Now,  it  is  to  be  observed  in  respect  to  the  judgment  under  coa 
sideration,  that  it  was  recovered  in  a  suit  brought  c^er  the  passsgt 
of  the  act  of  March  3,  1866,  to  wit,  at  the  November  term,  18M,ol 
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the  Circuit  Court  oi  Fairfax.  Under  the  act  referred  to  it  woald 
then  have  been  competent  for  Ratdiffe  to  show  that  the  contract 
between  him  and  Anderson  was  '*  according  to  the  true  understand- 
ing and  agreement  of  the  parties,  to  be  fulfilled  or  performed  in  Con- 
federate States  treasury  notes,  or  was  entered  into  with  reference  to 
Bdcb  notes  as  a  standard  of  value;  *'  and  upon  such  evidence  the 
court  then  had  authority  to  reduce  the  debt  from  its  nominal  amount 
according  to  the  scale  of  depreciation.  But  no  such  defense  was 
then  made,  and  no  evidence  supporting  such  defense  was  offered; 
and  a  judgment  was  properly  rendered  for  the  whole  amount  of  the 
bond.  That  judgment,  not  appealed  from,  was  final,  and  adjudicated 
the  rights  of  the  parties  forever,  unless  the  judgment  can  be  reopened 
under  the  act  of  March  25,  1873.  The  proceeding  under  which  it  is 
now  attempted  to  reopen  this  judgment  was  not  had  under  the  act 
of  March,  1866,  nor  could  it  be;  and  it  is  not  so  claimed  on  the  peti- 
tion for  a  writ  of  error.  The  third  section  of  that  act  plainly  refers 
to  judgments  rendered  before  its  passage,  and  not  to  judgments  there* 
after  recovered.  The  language  of  that  act  plainly  shows  this;  and 
the  fact  that  the  act  of  1 873  was  passed  for  the  purpose  of  extend- 
ing  the  provisions  of  the  act  of  1866,  plainly  indicates  that  this  was 
the  legislative  construction  given  to  that  act.  The  petition  for  a 
writ  of  error  concedes  this  by  admitting  that  the  proceedings  in  this 
ease  were  had  under  and  by  virtue  of  the  act  of  March  25,  1873.  It 
ia  to  the  construction  and  constitutionality  of  that  act^  and  not  the 
act  of  March  3,  1866,  that  my  opinion  is  confined.  The  single  ques* 
tion,  therefore,  we  have  to  determine  is  whether  this  last-named  act 
is  constitutional.  My  opinion  clearly  is  that  upon  the  principles 
already  adverted  to,  and  for  other  reasons  to  be  assigned,  said 
act,  so  far  as  it  authorizes  the  reopening  of  a  judgment  rendeced  after 
March  8,  1 866,  is  in  contravention  of  the  Constitution,  and  therefore 
void. 

When  the  act  under  which  the  claim  in  this  case  is  asserted  was 
passed,  the  defendant  in  error  (Anderson)  had  recovered  a  judgment 
against  Ratdiffe.  That  judgment  was  a  final  adjudication  of  the 
rights  of  the  parties,  and  had  so  stood  for  nearly  seven  years  before 
the  passage  of  the  act.  The  rights  of  Anderson  and  those  claiming 
under  him  had  become  fixed  and  vested;  and  any  attempt  on  the 
part  of  the  legislature  to  imp^r  these  vested  rights  was  an  invasion 
of  judicial  authority,  and  must  be  treated  as  unconstitutional  and 
void. 


Ratcliffe  T. 


As  wss  well  said  by  Chief  Justice  Mellek,  Id  XewtM  v.  Webb,  3 
Greenl.  32S,  332,  whose  language,  with  alight  modificationii,  wemaj 
adopt  in  this  cage:  "  Can  the  legislature,  by  a  mere  resolve,  set  aside 
ajudgraent  or  decree  of  a  judicial  court  and  n-iider  it  null  ami  void, 
or  authorize  such  court  to  reopea  a  judgment  already  final  and  annul 
the  same  in  whole  or  in  part  f  This  is  an  exerciso  of  power  conunon 
in  courts  of  law  a  priori,  not  questioned  in  a  proper  oMe,  bnt  it  is 
one  purely  judicial  in  its  nature  and  consequences."  Snch  an  act 
**  professes  to  grant  to  one  party  in  a  cause  wbiob  has  been,  accord, 
ing  to  existing  laws,  finally  decided,  special  authority  to  compel  the 
other  party,  contrary  to  the  general  law  of  the  land,  to  submit  his 
cause  to  another  court  for  trial;  the  conseqnence  of  which  maybe 
the  total  (or  partial)  loss  of  all  those  rights,  or  all  that  property 
which  the  judgment  complained  of  had  entitled  him,  and  those  claim- 
ing under  him,  to  hold  and  enjoy;  that  is,  it  accomplishes  that  which 
the  existing  law  forbids,  and  which  by  direct  and  legal  coarse  can- 
not be  attuned.  *  *  *  It  is  the  province  of  the  legis- 
lature to  make  and  establish  laws;  it  is  the  provinoe  and  duty  of 
judges  to  expound  and  apply  them." 

In  the  case  before  us  the  legislature  interfered  to  provide  a  new 
remedy  for  the  benefit  of  a  class  of  persona  to  obtain  a  rehearing  ta 
sniu  in  which  judgmenta  and  decrees  had  been  made,  and  beeams 
final  against  them.  At  the  time  the  act  under  review  was  passed 
the  money  adjudged  to  be  paid  (o  the  defendant  in  error  was  hit 
properly  in  a  legal  sense,  and  of  this  be  coold  not  be  deprived, 
and  his  vested  right  therein  ooold  not  be  impaired  by  sobaeqasot 
legislation.  See  Bureh  y.  Ifmabvry,  10  N.  T.  S96;  Ely  t.  HaUon, 
16  id.  6l>0;irood  V.  OoMy,  11  Pai.  400;  Denny  r.  MattooH,  3  AOm, 
3B1;  Van  JUnnwehtr  v.  Smith,  27  Barb.  1S4;  2>(hA  v.  Vm 
Kleeck,  7  Johns.   490.     In   tbe   last-named  case  Spxnckk,  J.,  said : 
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feeted;  and  that  every  such  attempt  of  legislative  action  is  plainly 
an  invaaion  of  judicial  power,  and  therefore  anconstitational  and 
Toid. 

But  there  is  another  ground  spon  which,  I  think,  nnder  the  settled 
law  and  decisions  of  this  court,  the  act  of  March  25,  1873,  must  be 
Md  to  be  unconstitutional  and  void.  I  think  it  is  plain  that  the  act 
in  question  is  in  contravention  of  that  provision  of  both  the  Federal 
and  State  Constitution  which  declares  void  all  laws  '*  which  impair 
the  obligation  of  a  contract." 

The  judgment  recovered  by  Anderson  against  Ratcliffe,  and  which 
was  recovered  seven  years  before  the  passage  of  the  act  authorizing 
a  reopening  of  that  judgment  and  rehearing  of  that  case,  already 
passed  to  final  judgment,  was  certainly  a  contract,  and  one  of  the 
highest  nature.  •      * 

Kackstone  in  his  Commentaries  divides  contracts  of  debt  into 
three  classes —  debts  of  record^  debts  by  special  and  debts  by  simple 
contract.  ''A  debt  of  record  (he  says)  is  a  sum  of  money  which 
appears  to  be  due  by  the  evidence  of  a  court  of  record.  Thus,  where 
any  specific  sum  is  adjudged  to  be  due  from  the  defendant  to  the 
plaintiff  in  an  action  or  suit  at  law,  this  is  a  contract  of  the  highest 
nature^  being  established  by  the  sentence  of  a  court  of  judicature. 
1  Chitty's  Bl.  Com.,  book  2  (marg.)  455.  See  also  opinion  of  Spencsb, 
J.,  Dash  V.  Van  Kleecky  7  Johns.  489,  400. 

The  judgment  recovered  by  Anderson  against  Ratcliffe  was  a  con- 
tract of  the  highest  nature,  and  any  legislature  which  authoriaes  a 
court  to  reopen  that  judgment  and  reduce  it  in  amount  necessarily 
impairs  its  obligation. 

This  court  held  in  Roberts^  Administrator  v.  Cocke^  and  Murphy 
T.  Gaskim^  Administrator^  the  act  of  the  legislature  found  in 
chapter  178,  section  14,  Code  1873,  page  1120,  which  empowers  courts 
or  juries  in  all  suits  for  the  recovery  of  money  founded  on  contracts, 
express  or  implied,  where  the  original  consideration  accrued  prior  to 
the  10th  day  of  April,  1 865,  to  remit  the  interest  found  to  be  due, 
or  any  part  thereof,  for  the  period  between  the  17th  of  April,  1861, 
and  loth  April,  1865;  and  which  also  empowers  the  court  in  which 
any  judgment  or  decree  has  been  rendered  prior  to  the  passage  of 
the  act,  on  motion  to  review  such  judgment  or  decree,  and  abate  the 
tame  to  the  extent  of  the  interest  aforesaid,  to  be  unconstitutional 
and  void.  This  act  was  declared  to  be  in  contrav^ut^^^  ^^  ^^  Con- 
ititution  because  it  impaired  the  obligation  cf  a  QQut^cMt  andfaktw- 
Vol.  XXXI  — 91 
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fered  with  vested  rights.  It  is  sufficient  on  this  branch  of  the  cut 
to  refer  to  the  able  and  elaborate  opinion  of  Jadge  Bobks  in  theia 
ciisee,  and  tlie  authorities  cited  by  him.  It  is  enough  to  say,  upon 
tlie  authority  of  these  recent  cases,  that  if  an  abatement  of  a  put 
of  the  interest  for  vhioh  the  jndgment  is  rendered  is  dcctared  to 
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bearing  interest  from  the  Ist  of  May,  1859  —  which  bone 
executed  by  the  said  Bramham  to  the  said  Michie  for  the  pi         i 
money  of  the  said  lands.     Both  deeds  are  witnessed  by  I 

Qnarles,  James  M.  Vest  and  William  J.  Johnston. 

On  the  first  of  October  of  the  same  year  George  H.  Braml         i 
wife  conveyed  the  same  lands,  by  deed  of  that  date,  to  said         i 
M.  Vest   for  the  consideration  of  17,500,  the  receipt   whc 
acknowledged  by  the  deed.     The  deed  from  Michie  to  Br 
and  the  deed  from  Bramham  to  Vest,  are  both  admitted  to  re 
the  same  day,  January  16,  1860,  the  former  being  proved  b] 
the  subscribing  witnesses,  William  J.  Johnston  and  James  ^ 
The  deed  of  trust  has  never  been  recorded.     But  some  time 
was  executed  and  before  Bramham  sold  to  Vest,  Michie  rem 
Missouri  and  carried  it  with  him,  but  left  the  second  and  thin         i 
here  in  the  hands  of  his  attorney.     The  first  bond  has  been 
paid  —  and  probably  before  he  left  —  and  the  second    b< 
admitted  by  the  bill,  up  to  the  22d  of  February,  1861,  had  be        i 
with  the  exception  of  Si 35  or  $140,  due  as  of  that  date.     Tl        i 
and  last  bond  is  wholly  unpaid.    And  this  bill  was  brought  to         i 
the  deed  of  trust  and  subject  the  lands  to  sale  to  satisfy  the 
doe.    The  bill  alleges  that  although  the  deed  of  trust  wa 
registered,  the  subsequent  purchaser  had  notice  of  its  existenc        i 
he  purchased  from  Bramham  and  paid  him  the  purchase-mon        i 
that  the  lands  in  his  hands  are  chargeable  with  the  debt  seci 
him  by  said  deed  of  trust ;  and  he  relies  upon  the  fact  of  his        i 
witnessed  the  deed,  under  the  circumstances,  as  evidence  that        i 
notice. 

Whilst  it  is  held  that  the  fact  of  notice  may  be  inferred  fr        i 
cumstances  as  well  as  proved  by  direct  evidence,  the  proof  i 
such  as  to  affect  the  conscience  of  the  purchaser,  and  must 
strong  and  clear  as  to  fix  upon  him  the  imputation  of  malt 
Mundy  v.   Vdwtery  3  Gratt.  494,  545  ;   Siter  v.  McClanacha) 
280,813;  Dey  Y.  Dunham^  2  Johns.  Ch.  182.     Professor  M        , 
his  admirable  work,  says  the  effect  of  the  notice,  which  will        i 
a  subsequent  purchaser  for  valuable  consideration,  and  exclu 
from  the  protection  of   the  registry  law,  is  to  attach  to  the 
qaent  purchaser  the  guilt  of  fraud.     It  is  therefore  never  to  1 
famed,  but  must  be  proved,  and  proved  clearly.     A  mere  sn 
of  notice,  even  though  it  be  a  strong  suspicion,  will  not  sofi 
Inst.  887,  2  ed.,  and  cases  cited. 
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The*  proof  relied  on  in  this  case  is  that  the  appellant  was  a  mb- 
flcribiug  witness  to  the  deed  of  trust,  under  circamstanoes,  irhich,  it  is 
contended,  show  that  he  was  apprised  of  the  existence  and  contenta 
of  the  deed  of  trust.  Bngden  says  the  better  opinion  is,  that  being 
A  witness  to  the  execution  of  a  deed  will  not  of  itself  be  notice  ;  for 
a  witness  in  practice  is  not  witness  to  the  contents  of  the  deed.  2 
6ugd.  Vend.,  bottom  of  page  1060,  top  563.  In  Welford  v.  Beezley^ 
1  Ves.,  Sr.  7,  Lord  Chancellor  Eldon  said  :  **  I  do  not  think  the  bare 
attesting  a  deed  as  a  witness  will  create  such  a  presumption  of  his 
knowledge  of  the  contents  as  to  affect  him  with  any  fraud  therein  ; 
for  a  witness  is  only  to  authenticate  it,  and  not  to  be  presumed  privy 
to  the  contents/'  Lord  Ksnyon  held,  in  Harding  v.  Orethom^  1 
Esp.  N.  P.  C.  56,  that  the  mere  subscribing  an  instrument  as  a  witnen 
should  not  bind  the  party  unless  there  was  some  evidence  that  he 
was  acquainted  with  its  contents  at  the  time. 

The  only  case  I  have  found  which  holds  a  different  doctrine  is 
Mocattay,  Murgatroydy  reported  in  1  P.  Wms.  393;  and  the  editor 
remarks  that  it  has  generally  been  disapproved  of,  and  cites  authori- 
ties to  that  effect.  In  Beckett  v.  Cordleyy  1  Brown  C.  C.  353,  the 
lord  chancellor,  referring  to  it,  says:  ^'I  do  not  view  this  as  a  CARe 
that  I  would  determine  in  the  same  manner;  for,"  he  remarks,  ^% 
witness  in  practice  is  not  privy  to  the  contents  of  the  deed."  If  it 
were  proved  that  all  the  witnesses  were  present  together  when  they 
severally  subscribed  their  names  as  attesting  witnesses;  or  that  the 
parties  talked  over  the  subject-matter  of  the  deeds  in  the  presence 
of  Mr.  Vest;  or  that  the  deeds  were  written  in  his  presenoe, 
and  instructions  given  to  the  draughtsman  in  his  presence  and 
hearing;  or  that  the  blanks  were  filled  up  by  one  of  the  subscribing 
witnesses  in  his  presence,  and  he  heard  instructions  given  to  Mr. 
Quarles,  whose  name  he  should  insert  as  trustee,  or  was  present 
when  the  instruction  was  given;  it  might  be  inferred  therefrom  that 
he  was  apprised  of  the  character  of  the  instrument  he  was  called  on 
to  witness.  But  there  is  no  such  proof.  It  does  not  appear  that  the 
witnesses  were  together  when  they  signed.  It  does  not  appear  that 
the  deeds  were  written  in  the  presence  of  Mr.  Vest.  The  presump- 
tion is  rather  to  the  contrary;  that  they  were  not  written  at  the  time 
they  were  executed,  but  had  been  written  before,  and«blank8  left  to  be 
filled  when  the  parties  met  to  execute  them ;  nor  does  it  appear  that  Mr. 
Vest  was  present  when  Mr.  Quarles  was  requested  to  fill  the  blanka, 
and  when  he  filled  them  up.    All  we  can  say  is  that  he  m$y  have 
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been  present,  and  that  the  witnesses  may  have  been  togethe 
they  signed  ;  but  it  is  only  conjecture.     It  may  have  been  sc 
may  not  have  been.    There  is  no  proof  as  to  the  place  or 
stances  nnder  which  the  deeds  were  executed  and  attested ;  ^ 
it  was  at  a  public  or  private  place;  whether  it  was  on  a  pri 
pabHc  occasion;  whether  the  witnesses  were  convened  at  th 
for  the  purpose ;  or  whether  they  accidentally  dropped  in  ai 
requested  to  witness  the  papers ;  whether  Mr.  Qnarles  had  £ 
the  blanks  and  witnessed  both  papei*s  before  the  other  two  w 
came  in  —  his  name  is  first  subscribed  to  both  papers,  whils 
8ion's  is  subscribed  before  Vest's  to  one,  and  after  Vest's 
other,  as  if  both  papers  had  been  attested  by  Quarles,  and  V 
Johnston  were  then  called  in,  and  one  of  them  was  handed 
with  a  request  that  he  would  witness  it,  whicli  he  did,  and  th( 
place  to  Johnston,  and  he  6ubscribed  his  name,  and  before  he 
seat  the  other  paper  was  handed  to  him  to  witness,  which  he  c 
then  gave  place  to  Vest,  who  witnessed  it  also,  or  vice  versa 
all  might  have  been  done  in  two  or  three  minutes  of  time,  ^ 
a  question  being  asked.     The   parties  requesting  their  att( 
acknowledging  it  to  be  their  act  and  deed  as  they  handed  the 
to  theni,  respectively,  for  their  attestation,  and  having  pei 
what  they  were  requested  to  do,  the  said  Vest,  or  both  of  the 
have  immediately  left  the  room  without  a  word  being  said  a 
character  of  the  instruments  they  had  attested.     It  is  not  pr 
that  there  is  any  proof  tliat  it  did  so  occur.     But  it  might 
occurred,  and  there  is  no  proof  that  it  did  not ;  and  it  is  not 
patible  with  the  office  of  the  witness,  which,  as  Lord  Eldc 
18  only  to  authenticate  the  instrument,  and  is  not  presume 
privy  to  its  contents.     And  it  is  not  unusual  in  practice,  for 
Kenyon  said,  a  witness  in  practice  is  not  privy  to  the  con 
a  deed, 

[Omitting  the  question  of  actual  notice.] 
I  am  of  opinion,  therefore,  to  reverse  the  decree  of  the 
^ourt,  and  to  dismiss  the  bill  as  to  Vest,  with  costs. 

Decree  rev 


NOBLB  V.  Cnr  or  RicHnoKik 

(UOimtLin.) 

A  mitniclpal  corporation,  empowered  to  by  out  and  keep  straeU  in  ttftit,  li 
liftble  In  donugea  to  an  ladividuol  wbo  suatAiiu  lajaiy  by  the  def«cUvaca»- 
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it  there  is  no  other  who  has  the  power  J»o  do  it,  and  so  it  will 
done  at  all.  The  terms  of  the  grant  therefore  imply  a  dutt 
part  of  the  defendant  to  keep  the  streets  and  sidewalks  of 
\n  good  order  and  safe*condition.  And  so,  **  where  the  duty  1 
is  not  specifically  enjoined,  and  an  action  for  damages,  ca 
defective  streets,  is  not  expressly  given,''  it  is  said,  2  DHL  oi 
Corp.  §  789,  '*  still  both  the  duty  and  the  liability,  if  there  be 
in  the  charter  or  legislation  of  the  State  to  negative  the  ii 
has  often,  and  in  our  judgment  properly,  been  deduced  fron 
powers  conferred  upon  the  corporation  to  open,  grade,  impr 
conclusively  control  public  streets  within  their  limits,  and  i 
means,  which,  by  taxation  and  local  assessments,  or  both, 
places  at  its  disposal  to  enable  it  to  discharge  this  duty.'' 

The  means  to  perform  the  duty  of  maintaining  the  streets 
condition  by  authority  to  levy  taxes,  or  impose  local  assess 
conferred  upon  the  defendant  by  its  charter.  If  this  view  if 
it  is  undoubtedly  a  duty  devolving  upon  the  corporation 
mond  city  —  the  defendant  —  to  keep  its  streets  and  side 
repair  and  in  safe  condition.  If  it  neglects  to  keep  any  of 
repair  and  in  safe  condition,  by  reason  whereof  private  perse 
oat  fault  on  their  part  have  sustained  injuries,  is  the  city  lit 
livL  action  for  damages  ? 

The  books  distinguish  between  municipal  corporations  pr 
quasi  corporations,  such  as  counties  and  townships,  and  New 
towns.  It  is  almost  universally  considered  that  the  lattei 
liable  to  civil  action  for  damages  occasioned  by  defective  r< 
bridges  under  their  control,  unless  so  declared  by  statute, 
no  common-ktio  obligation  upon  them,  it  is  held,  to  repair  1 
or  bridges  within  their  limits,  and  they  are  only  obliged  to  < 
force  of  the  statute.  Even  when  the  legislature  enjoins  on 
duty  to  make  and  repair  roads,  etc.,  and  grants  the  powei 
taxes  therefor,  it  has  generally  been  regarded  as  a  public  ai 
corporate  duty,  and  these  political  subdivisions  of  the  State 
the  duty  is  imposed,  as  State  agencies,  are  not  liable  to  a  ci^ 
for  damages  caused  by  the  neglect  to  perform  the  duty,  u 
action  is  expressly  given  by  statute.  But  in  a  recent  case, 
V.  Ink.  of  Randolph^  14  Gray,  541,  Mr.  Justice  Mktca 
"  This  rule  of  law,  however,  is  of  limited  application.  It  ie 
in  the  case  of  towns,  only  to  the  neglect  or  omission  of  a 
perform  those  duties  which  are  imposed  on  all  towB&>  ^Vtb 
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corporate  asseat,  and  exoliisiTely  for  public  parposes;  and  not  to  .oa 
neglect  of  thoee  oUigatkma  which  a  town  inonn  when  a  special  dntf 
ia  imposed  on  it,  with  its  consent,  erpress  or  implied,  or  »  speoial 
authority  is  oonferred  on  it  at  its  request  In  the  latter  cases  a  town 
is  subjeot  to  the  same  liabilities  for  the  neglect  of  those  special  duties 
to  which  private  corporations  would  be  if  the  same  duties  were 
imposed,  or  the  same  authority  conferred  on  them,  inclodiog  their 
liability  for  the  wrongful  neglect  aa  well  as  the  vrrtmgful  aet»  oft/Mr 
o^icera  and  agents."  And  this  comports  with  the  reason  which  has 
been  assigned  for  the  distinction  between  these  quasi  corporations 
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to  private  oorporations  aggregate^  and  it  obliges  saoh  corpora 
respond  in  a  private  action,  thongh  the  action  be  not  given 
ute,  for  the  damages  which  another  has  sustained  by  reaso 
neglect  or  default  to  perform  any  corporate  duty.     Riddle 
prietors  of  Locks  and  Canals^  etCj  7  Mass.  169;   Weld  v.  j 
tarsy  €tc,y  6   Greenl.  93;   Wa/rd  v.  New   York^etc^  Tumpi 
Spencer,  323,  325 ;  Pamaby  v.  Caned  Co.^  11  Ad.  &  El.  223, 
C.  Lu  R.  54. 

The  principle  which  lies  at  the  basis  of  the  decision  in  JB 
Mat/or^  etc,y  of  Lyme  Regia^  6  Bing.  91;  3  B.  &  Ad.  77,  as  st 
Mr.  Justice  Sslden,  in  Weet  v.  Trustees  of  the  Village  of 
porty  16  N.  Y.  163,  in  note,  and  of  the  series  of  English  cas 
the  authority  of  which  that  case  was  decided,  is,  "  l^hat  w 
an  individual,  or  a  corporation  for  a  consideration  received  f 
Bovereign  power,  has  become  bound  by  covenant  or  agreemen 
express  or  implied,  to  do  certain  things,  such  corporation  or 
nal  is  liable,  in  case  of  neglect  to  perform  such  covenant,  not 
a  prosecution  by  indictment,  but  to  a  private  action  at  the  sui 
person  injured  by  such  neglect.     In  all  such  cases  the  contra* 
with  the  sovereign  power  is  deemed  to  enure  to  the  benefit  ( 
individual  interested  in  its  performance."    In  Satoyer  v.  C 
Gratt.  230,  Jotnss,  J.,  speaking  for  the  whole  court,  annoui 
same  principle;  i,  6.,  **that  where  the   authority,  though 
accomplishment  of  objects  of  a  public  nature,  and  for  the  b( 
the  public,  is  one  from  the  exercise  of  which  the  corporation 
a  profit;  or  where  the  duty,  though  of  a  public  nature  and 
public  benefit,  may  fairly  be  presumed  to  have  been  enjoine 
the  corporation  in  consideration  of  privileges  granted  to  and  a 
by  it,  the  exemption  does  not  apply;"  and  the  reason  he 
why  the  corporation  is  not  exempt  from  liability  in  a  civil 
though  differently  expressed,  is  substantially  the  same,   th 
corporation  is  not  acting  merely  as  an  agent  of  the  pub 
with  a  view  solely  to  the  public  benefit,  but  that  in  the 
(where  it  derives  a  profit),  it  is  pursuing  its  own  interest  anc 
and  in  the  latter  is  executing  a  contract,  for  which  it  has  rec 
consideration.     This  court  also,  in    City  of  Richmond  v. 
Administrators^  recognized  the  doctrine  that  where  a  munici 
poration  acts  in  the  exercise  of  powei-s  or  the  discharge  of  d 
nowise  discretionary  or  governmental,  but  purely  ti^inisterlal 
obaraoter,  it  incurs,  like  a  private  person,  the  ooi^^]00A*^aw 
Vol.  XXXI  — M 
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for  the  acta  of  its  servants ;  and  it  does  not  matter,  as  was  onoe 
intimated,  if  there  be  the  absence  of  special  rewards  or  advantages, 
it  being  considered  and  allowed  that  such  gratuitous  function  is  to 
be  regarded  as  a  burden  accepted  under  the  charter  in  consideration 
of  its  privileges.*' 

The  case  of  Herdy  v.  Mayor  and  Buryessea  of  Lyme  BegU, 
tupra^  went  from  the  Common  Pleas,  through  the  King's  Bendi,  to 
the  House  of  Lords.  And  the  counsel  for  the  plaintiff  in  the  Hoase 
of  Lords  contended  that  every  breach  of  a  public  duty,  or  neglect  of 
what  the  party  is  bound  to  perform,  working  wrong  or  loss  to  another, 
is  injurious  and  actionable,  a  principle  hereinbefore  alluded  to,  and 
cited  SiUton  v.  Johnstone^  1  T.  R.  784,  and  litissell  v.  Men  of  Deeon^ 
2  id.  667.  But  it  appears  that  the  decision  was  not  upon  that  ground, 
from  the  opinion  of  Pare.,  J.,  the  only  opinion  given  in  the  House  of 
Lords,  who,  after  quoting  the  charter,  said  :  *'Now  these  words  are 
undoubtedly  an  expression  of  the  King's  will,  that  the  corporation 
shall  repair,  but  they  are  not  the  less  a  consideration  on  that  account ; 
on  the  contrary,  they  show  the  considei*ation  for  the  grant,  the 
motives  inducing  the  King  to  make  the  grant,  and  consequently  the 
terms  and  conditions  on  which  the  grant  was  to  be  accepted." 

Mr.  Justice  Sbldbn,  in  We&t  v.  Brochport^  supra^  very  truly  re» 
marks  *'  that  such  charters  are  never  imposed  upon  municipal  bodies 
except  at  their  urgent  request.  While  they  may  be  governmental 
measures  in  theory,  they  are  in  fact  regarded  as  privileges  of  great 
value,  and  the  franchises  they  confer  are  usually  sought  for  with 
much  earnestness  before  granted.  The  surrender  by  the  govern- 
ment to  the  municipality  of  a  portion  of  its  sovereign  power,  if 
accepted  by  the  latter,  may  with  propriety  be  considered  as  afford- 
ing ample  consideration  for  an  implied  undertaking  on  the  part  of 
the  corporation  to  perform  with  fidelity  the  duties  which  the  charter 

* 

imposes." 

Mr.  Justice  Cooley  in  a  dissenting  opinion,  in  Detroit  v.  Blaktbyy 
21  Mich.  84 ;  S.  C,  4  Am.  Rep.  460,  says:  "The  New  York  courts 
have  invariably  held  that  when  the  people  of  the  municipality 
accepted  the  charter  which  they  thus  solicited,  a  contract  was  implied 
on  their  part  to  perform  the  corporate  duties.  They  have  alwavi 
denied  that  in  this  respect  there  was  any  difference  between  a  munici- 
pal corporation  and  a  private  corporation  or  private  individaa] 
who  had  received  from  the  sovereignty  a  valuable  grant  charged 
w^rh  oonditions  ; "  and  he  cites  numerous  decisions  of  the  New  YcA 
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courts,  which  fally  sustain  the  assertion.    He  cites,  also, 
dons  of  other  States  ~- of  North  Carolina,  Pennsylvania, 
Alabama,  Connecticut,  Illinois,  Maryland,  and  Wisconsin, 
two  decisions  of  this  court  before  referred  to.     He  also 
decisions  of  the  Supreme  Court  of  the  United  States.     These  < 
others  which  might  be  cited,  though  all  of  them  maj-  not  g 
fall  extent  of  his  proposition,  I  think  fully  maintain  the 
that  municipal  corporations  are  liable  in  civil  action  for  nc 
duties,  in  cases  like  the  present,  to  a  private  citizen  who  ] 
injured  by  such  neglect.    The  doctrine  of  HehUy  v.  Maya 
Lyme  Regis^  as  applied  in  West  v.  BrocJcportj  Mr.  Justice 
says,  is  denied  in  no  State  except  in  New  Jersey,  and  in  tl 
the  authorities  to  which  he  referred  seem  to  have  been  passe 
silence,  and  perhaps  were  not  observed. 

In  the  recent  case  of  Barnes  v.  District  of  Columbia^  1  U 
the  Supreme  Court  of  the  United  States  maintained  the  Yii 
municipal  corporations  to  a  civil  action  for  injuries  to  a  pri\ 
vidnal  caused  by  their  neglect  to  keep  the  streets  or  side 
repair.  .  Mr.  Justice  Hunt,  in  delivering  the  opinion,  in  w 
majority  of  the  court  concurred,  says  that  the  decisions  ho) 
doctrine  ^'  that  a  city  is  responsible  for  its  mere  negligenc 
numerous  and  so  well  considered  that  the  law  must  be  deen 
settled  in  accordance  with  them,  and  cites  many  of  them,  i 
the  two  Virginia  cases  cited  supra.  Detroit  v.  Blakeby^ 
referred  to  and  disapproved  of,  whilst  the  conclusions  of  Mr 
CooLST  in  his  dissenting  opinion  are  maintained. 

But  no  one  can  maintain  an  action  against  the  city  ground 
on  the  defect  or  want  of  repair  t>f  the  street  or  sidewalk,  but 
allege  and  prove  that  the  corporation  had  notice  of  the 
want  of  repair  —  which  notice  may  be  implied  —  and  tha 
injured,  either  in  person  or  property,  in  consequence  of  th 
and  inconvenient  state  of  the  street  or  sidewalk.  Weightmai 
poration  of  "Washington^  1  Black,  39.  In  this  case  the  defe 
sidewalk,  and  the  injury  caused  thereby  to  the  plaintiff,  and 
corporation  had  notice  of  it,  are  all  averred  in  the  declarat 
must  be  taken  to  be  true  on  the  demurrer. 

For  the  reasons  stated,  and  upon  the  authorities  cited,  v 
opbion  that  the  plaintiffs,  upon  the  case  made  by  their  dec 
Were  entitled  to  their  action  against  the  defendant  for  damt 
that  the  court  erred  in  giving  judgment  for  the  defendant. 
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therefore  of  opinion  to  reverse  the  judgment,  with  ooflts,  and  to 
remand  the  cause  to  be  proceeded  with  in  conformity  with  the  prin- 
ciples herein  declared. 

MoNCUBBy  P.,  dissented. 

Judgment  rmMrmd^ 


WooDDT  v.  Old  Dominion  Insubanob  0<n 

(81  Gntt.  Ml.) 
InturanM-^oral  agreement  for^paymeTU  of  premiiwm — repreaemtaticn  4f  Mt 

An  oral  agreement  for  insurance  will  be  enforced  in  equity.* 
An  agreement  for  insurance  having  been  made  by  the  applicant  and  the  agent 
of  the  insurer,  authorized  to  fill  up  and  deliver  policies,  the  former  tendered 
the  premium  to  the  latter,  but  the  latter,  residing  in  the  house  insured  and 
owing  the  former  for  rent,  said  he  would  apply  the  premium  toward  the  rent 
The  company  was  at  the  time  indebted  to  the  agent  in  about  three-quarten 
the  amount  of  Ihe  premium.  Held,  a  valid  payment  of  the  premium. 
A  condition  in  an  insurance  policy,  that  any  interest  in  the  property  insured, 
not  absolute,  or  less  than  a  perfect  title,  must  bo  represented  and  expressed 
in  the  policy,  is  not  broken  by  the  existence  of  a  lien  for  purchase-monei 
reserved  in  the  deed  of  the  premises.! 

SUIT  in  equity  for  amount  of  a  fire  insurance*    The  opinion  statei 
the  case. .   The  bill  was  dismissed. 

John  B,  Young  and  C.  White^  for  appellant. 

Wm,  TFI  Crump  and  JBev.  T.  Crump^  for  appellee. 

Burks,  J.  This  is  ^n  appeal  from  a  decree  of  the  Ghanoerj 
Court  of  the  city  of  Richmond,  dismissing  the  bill  of  the  complain* 
ant  James  P.  Wooddy,  who  is  the  appellant  here. 

The  bill  states  in  substance,  that  on  the  16th  day  of  April,  1875, 
the  defendant  contracted  with  the  complainant  to  insure  his  bnilding 
in  the  town  of  Tappahannock,  in  Essex  county,  Virginia,  against 
loss  or  damage  by  fire,  to  the  amount  of  $1,000,  the  risk  to  com* 
mence  on  the  said  sixteenth  day  of  April,  and  continue  one  year ; 

that  the  consideration  for  the  insurance  was  a  premium  of  twelvt 

^— — ^i^^  ■     ■-■■■-■  ■■  111        — M— — ^^i^^—^— ^— i^i— — 

^  To  same  effect,  Putnam  v.  Horns  Int.  Oo,  ( 123  Maae.  aS4),  S6  Am.  Bep.  91. 
tTo  Mune  effect,  Quarrier  v.  PeabodylM.  Cb.  (10  W.  Ya.  807),  ffV  Ajil  Bipk  BHL 
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doUftTs  and  fifty  cents,  which  was  paid ;  that  in  considerat 
sum  so  paid,  the  defendant  agreed  to  issue  to  him,  on  the 
teenth  day  of  April,  a  policy  snoh  as  was  usually  issued 
insured  by  the  defendant ;  that  the  defendant  neglected  ai 
to  issue  said  policy  on  that  day,  and  has  ever  since  de 
refused  so  to  do,  although  the  premium  has  been  paid  as 
that  on  the  following  day  (the  seventeenth  of  April)  th 
was  destroyed  by  fire,  and  the  complainant's  loss  exceeds  t 
of  the  insurance ;  that  the  complainant  has  complied  wi 
terms  and  conditions  of  his  contract,  and  has  done  everytl 
sary  to  entitle  him  to  recover  the  amount  assured,  and  y( 
defendant  has  refused  and  still  refuses  either  to  issue  and 
him  the  said  policy  or  to  pay  the  amount  assured;  and  the 
the  bill  is  for  a  specific  performance  of  the  contract  of 
that  the  defendant  may  be  decreed  to  issue  and  delivei 
polioy  to  the  complainant,  and  for  general  relief. 

There  was  a  demurrer  to  the  bill  which  the  chancellor  ver 
overruled.     The  statements  of  the  bill,  if  proved,  make 
equitable  relief.     Ihyloe  v.  Merchants^  Mre  Ins.   Go.  9  J 
Com,  MxU,  Marine  Ins,   Co.  v.    Union  Mat.  Ins.   Co.^ 
Post  v.  .^&na  Ins.  Co,y  43  Barb.  851 ;  Ang.  on  Fire  an( 
g  34;  Wood  on  Fire  Ins.,  §  12,  and  authorities  cited  in  n( 

In  the  case  cited  supra^  from  9  Howard,  the  contract  oi 
was  completed  in  all  respects,  except  the  issuing  and  delii 
policy.  The  loss  occurred,  and  then  the  insurance  oompan} 
proceed  further  with  the  contract.  Tbe  bill  was  filed  su 
for  the  specific  performance  of  tbe  contract,  but  the  pra] 
a  decree  for  loss  and  for  general  relief. 

The  law  is  correctly  expounded,  I  think,  in  the  opinion  c 
delivered  by  Mr.  Justice  Nelson,  who,  in  answer  to  th 
that  the  plaintiff  had  an  adequate  remedy  at  law,  proce 
that  "had  the  suit  been  instituted  before  the  loss  oc* 
appropriate,  if  not  the  only  remedy,  would  have  been,  in 
(a  court  of  equity),  to  enforce  specific  performance,  and  < 
company  to  issue  the  policy.  And  the  remedy  is  as  appro 
as  before  the  loss,  if  not  as  essential,  in  order  to  facilita 
ceedbgs  at  law,  but  the  proceedings  would  have  been  m 
cated  and  embarrassing  than  upon  the  policy.  The  x»an 
had  a  right  to  resort  to  a  court  of  equity  to  oooap^^  ^^ 
the  policy,  either  before  or  after  the  happeuViig  ^^  ^^ 
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heiufc  properly  in  that  ooart  after  the  loss  happoDed,  it  is  sooording 
to  the  SBtabliahed  course  of  prooeeding,  in  order  to  avoid  deUj  and 
expense  to  the  parties,  to  proceed  asd  give  such  final  relief  as  the  a^ 
cumatancea  of  the  oaae  demand.  *  *  *  As  the  only 

real  question  in  the  case  is  the  one  which  a  ooart  of  equity 
must  neoesBarily  have  to  decide,  in  the  exeraise  of  its  pecaliar 
jurisdiction  in  enforcing  a  specific  execntioD  of  the  agreement,  il 
vonld  be  an  idle  technicality  for  that  oonrt  to  turn  the  party  orer 
to  his  remedy  at  law  upon  the  policy.  And  no  doubt,  it  was  a  strong 
sense  of  this  injustice  that  led  the  court  at  an  early  day  to  establisb 
the  rule,  that  having  properly  acquired  jurisdiction  over  the  subject 
for  a  necessary  purpose,  it  was  the  duty  of  the  court  to  proceed  and 
do  final  and  complete  justice  between  the  parties,  where  it  eonld  at 
well  be  done  in  that  court  as  in  the  proceedings  at  law." 

The  result  of  the  decision  was  that  the  complainant  was  entitled 
to  a  decree  for  his  loss,  and  the  case  was  remanded  for  saoh  farther 
proceedings  as  might  be  necessary  to  carry  the  opinion  of  the  ooatt 
into  effect. 

The  answer  of  the  company,  as  defendant  in  the  court  below,  putt 
the  burden  of  proof  on  the  oomplainant.  It  denies  all  the  materia 
allegations  of  the  bill  —  denies  that  there  was  any  contract  of  iosn^ 
ance  or  payment  of  premiam,  as  stated  in  the  bill,  or  that  anything 
has  been  done  by  the  complainant  to  entitle  him  to  recover  of  the 
defendant  the  amount  of  insurance  stated  in  the  bill.  It  admits  that 
tha  defendant  has  heard  that  the  complainant  professes  lo  have  msds 
the  contract,  under  which  hg  seeks  to  recover,  with  an  agent  of  the 
defendant  doing  business  for  it  at  a  distant  place  from  its  home  office, 
and  if  such  was  the  case,  calls  for  strict  proof  of  the  t^ms  and 
provisions  of  the  contract,  and  of  such  compliance  of  the  complain- 
ant titerewith  as  was  necessary  on  his  part  to  entitle  him  to  the  relief 
prayed  for  in  the  bill. 

The  policy  which  the  appellant  claims  to  be  entitled  lo  under  hit 
alleged  contract,  and  under  which  he  claims  indemnity  for  the  loM 
sustained,  contains  the  following  stipulation  or  condition:  "  This  com- 
pany shall  not  be  liable,  by  virtue  of  this  policy  or  any  renewal 
thereof,  till  the  actual  payment  of  the  premium  to  the  company  or 
its  authorized  ^ent; "  and  it  is  contended  by  the  appellee's  counitl 
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nock  was  the  duly  constituted  agent  of  the  defendant  company  to 
take  risksy  collect  premiums  and  issue  policies,  and  was  supplied  with 
policies  regularly  executed  by  the  officers  of  the  company,  which  he 
was  empowered  to  fill  up  and  deliver  to  persons  desiiing  to  be  insured, 
without  any  occasion  to  communicate  with  the  company  before  said 
policies  were  issued  and  delivered. 

The  appellant  resided  in  Fredericksburg,  and  owned  the  building 
in  Tappahannock,  which  was  occupied  by  Rowzie,  who  was  his 
brother-in-law,  under  a  contract  to  pay  rent.  The  appellant,  who 
was  a  seafaring  man,  came  on  the  thirteenth  day  of  April,  to  Tappa- 
hannock, where  his  vessel  lay,  preparatory  to  a  voyage  he  was  about 
to  make  to  Baltimore.  It  seems  that  the  building  at  Tappahannock 
had  been  insured  in  some  company,  which  had  an  agency  at  Frede- 
ricksburg, but  the  policy  had  just  expired,  and  before  leaving  Freder* 
icksburg  the  appellant  had  directed  his  wife  to  have  the  policy 
renewed.  On  arriving  at  Tappahannock,  ascertaining  that  Rowzie 
was  the  agent  of  the  Old  Dominion  Insurance  Company  (the  appel- 
lee) to  effect  insurances,  the  appellant  concluded  to  have  the  build- 
ing insured  in  that  company.  The  value  of  the  building  and  amount 
of  premium  being  agreed  upon,  it  was  further  agreed,  at  the  sugges- 
tion of  Rowzie,  that  he  9hould  write  to  appellant's  wife  at  Frede- 
ricksburg and  ascertain  from  her  whether  she  had  taken  out  any  policy 
at  that  place,  as  directed  by  her  husband,  and  if  she  had  not  done 
so,  Rowzie,  as  soon  as  he  was  so  informed  by  her,  was  immediately 
to  issue  a  policy  on  behalf  of  the  appellee  and  forward  it  to  appel- 
lant's wife  at  Fredericksburg.  The  terms  of  the  contract  being 
mutually  assented  to,  the  appellant  thereupon  tendered  to  Rowzie 
twelve  dollars  and  fifty  cents,  the  full  amount  of  the  premium,  but 
Rowzie  declined  to  take  it,  saying,  "  I  have  in  my  hands  money 
belonging  to  you  for  rent,  and  will  credit  you  by  that  amount."  There 
is  no  doubt  as  to  the  actual  tender.  Rowzie  says,  '*  he  (Wooddy) 
pulled  out  his  pocket-book  and  took  out  the  money  to  pay  me." 
Moreover,  the  company  was  then  indebted  to  Rowzie,  as  he  says,  to 
the  amount  of  nine  dollars  advanced  for  it  by  him  some  time  previ« 
ous.  This  contract  was  made,  as  before  stated,  on  the  thirteenth 
day  of  April.  The  appellant  then  left  with  his  vessel  for  Baltimore. 
Rowzie,  pursuant  to  the  agreement,  wrote  to  appellant's  wife,  and 
on  the  sixteenth  day  of  April  received  from  her  a  letter  in  reply, 
informing  him  that  she  had  not  effected  any  insurance  in  Fredericks- 
burg.    As  soon  as  this  letter  was  received  by  Rowzie  it  became 
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duty  eo  inatatiH  to  issue  and  forward  the  policy  to  appcllint's  wife, 
as  he  had  ngreed  to  do.  He  did  not  do  so,  however,  and  asaigna  tn 
a  reason  for  his  neglect,  that  he  was  bnsy  that  day  about  other  nat- 
ters, and  did  not  think  it  actually  necessary  to  send  the  policT  bv 
that  night's  mail.  In  the  early  morning  of  the  next  day  (the  l"lh) 
the  building  was  entirely  destroyed  by  fire.  No  policy  was  erer 
issued  to  the  appellant  by  Rowzie  or  by  the  company,  nor  was  ihe 
premium  ever  paid  by  the  appellant  unless  the  tender  aforesaid, 
coupled  with  the  agreement  between  the  appellant  and  the  compaDy*! 
agent  (Rowzie),  amounted  to  a  payment. 
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were  tendered  to  him,  he  is  clear  in  his  recollection  that  h< 
time  owed  the  appellant  that  amonnt  for  rent  past  due.  I: 
then  paid  over  that  amonnt  to  the  appellant  in  discharge  of 
<1ae,  and  the  appellant  had  immediately  handed  it  back  tc 
the  premium,  nobody  will  donbt  that  the  pi-emium  wonld  hs 
actually  paid.  Did  not  the  transaction,  which  took  place, 
nibstantially  to  the  same  thing?  The  appellant  took  th< 
fn>m  his  pocket  and  offered  it  to  Rowzie,  who  declined  tc 
saying,  in  terms,  "  I  have  in  my  handu  money  belonging  to 
the  rent,  and  will  credit  you  by  that  amount."  It  seems  to 
it  wonld  be  extremely  technical  to  hold  that  this  was  not  a  p 
when  if  instead  of  retaining  the  money,  which  he  says  he  hi 
hands  belonging  to  the  appellant,  ho  had  paid  it  over  to  him  \ 
hand,  and  taken  it  back  from  him  with  the  other,  all  will  ad 
there  would  have  been  payment.  In  the  latter  case,  the  moi 
would  have  become  at  once  the  money  of  the  company  in  th 
of  its  agent,  and  so,  I  think,  the  money  retained  by  the  agei 
the  arrangement  made,  became  in  like  manner  the  mone} 
<^ompany,  the  greater  part  of  which,  in  fact  (nine  dollars)  was 
iu  the  hands  of  the  company ;  for  according  to  Rowzie's  sta 
<and  it  is  not  contradicted),  the  company  owed  him  that  i 
balance  on  account. 

In  the  case  of  Ilallock  v.  Commercial  Insurance  Co,^  2 
268,  one  of  the  conditions  of  the  policy  was  the  same  as 
i^ase  —  that  the  insurance  should  not  be  binding  until  paymen 
premium.  The  agent  in  that  case  was  authorized  to  make  i 
receive  proposals  for  insurance,  and  receive  premiums  o 
accepted  by  the  company,  but  was  not  authorized  to  mak< 
ances  or  issue  policies.  The  proposals  for  insurance  were,  un 
regulations  prescribed,  sent  by  him  to  the  company  at  it 
office,  and  if  accepted  by  it,  the  policies  were  to  be  sent  to  1 
delivery.  It  will  be  observed  that  the  ))owers  of  this  age: 
not  so  large  as  those  of  the  agent  in  the  present  case. 

The  agent,  when  applied  to  by  the  plaintiff  for  insurant 
the  survey,  and  told  the  plaintiff  what  the  premium  would  be 
plaintiff  thereupon  offered  him  the  premium,  when  he  said  lu 
consider  it  as  paid^  but  would  leave  it  (as  he  did)  with  the  p 
ivho  was  a  banker,  and  with  whom  he  kept  his  account,  u 
policy  arrived,  when  he  would  call  and  get  the  money.  Tht 
cation  was  sent  by  the  agent  to  the  company,  the  ^Igk  was  ao< 
Vol.  XXXI  — 93 
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to  commeDco  from  a  previons  day,  sod  the  polioy  eigned  wia  for> 
warded  by  mail  to  the  agent;  bat  it  tnrned  ont  that  the  bailding 
insured  was  destroyed  by  fire  on  the  very  day  the  poltoy  wu  iignod, 
aod  two  hoars  before  it  was  so  signed.  The  company  being  ignonnt 
of 
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would  meet  with  approbation  in  most  of  the  States.    May 
ance,  §  848.    See,  also,  Wood  on  Fire  Insurance,  §  28,  p.  69 

Ad  examination  of  the  case  of  Hoffman  v.  John  Hanc\ 
Life  Ins.  Co.,  92  U.  S.  161,  also  cited,  will  show  that  tli 
without  authority  of  the  company,  had  agreed  with  the  in 
accept  personal  property — a  horse — in  part  payment  of 
mium,  and  upon  the  facts  as  proved  it  was  decided  that  the 
don  was  a  fraud  upon  the  company. 

The  case  cited  from  68  N.  C.  11,  lirOee  v.  JV.  C.  Mt 
Ine.  Co.f  seems  to  be  more  directly  in  point.  There  the  a 
indebted  to  the  insured,  and  although  there  was  conflict  in  t 
as  to  the  alleged  agreement  that  the  agent  should,  in  disc 
this  indebtedness,  pay  the  premium  to  the  company,  yet  t 
treated  the  case  as  if  the  agreement  was  proved,  and  held  tl 
Dot  bind  the  company,  because  never  authorized  nor  ratifi< 

This  North  Carolina  case  is  the  only  authority  cited  by  th< 
counsel  for  the  appellee  which  seems  to  directly  support  the 
tioD  for  which  he  contends,  to  wit:  that  the  agent  of  an  i 
company,  having  authority  to  receive  premiums,  cannot  si 
himself  for  the  insured  as  debtor  to  the  company  he  reprei 
the  amount  of  the  premiuVn,  which  by  the  terms  of  the 
required  to  be  paid  before  the  policy  takes  effect.  The  i 
doctrine,  I  think,  is  deduciblc  from  cases  already  cited  in  this 
I  shall  refer  to  only  two  additional  cases. 

In  Ronton  v.  American  Mut.  Life  Ins.  Co.,  25  Conn.  54 
decided  that  an  agreement  made  in  good  faith  between  an  ii 
agent  having  authority  to  receive  an  insurance  premium 
insured,  that  the  agent  shall  become  personally  responsibl 
principals  for  the  amount  of  such  premium  and  the  insured 
sonal  debtor  therefor,  constitutes  a  payment  of  the  prec 
between  the  insured  and  the  insurance  company.  The  sam< 
pie  was  affirmed  in  Sheldon  v.  Conn.  Mut.  Life  Ins.  Co.  S 
207. 

In  these  Connecticut  cases,  the  policies,  as  in  the  case  in  yon 
contained  a  stipulation  to  the  effect  that  they  were  not  to  be 
on  the  company  until  the  amount  of  the  premium,  as  stated 
was  paid  to  the  company  or  its  accredited  agent. 

In  the  last-named  case,  one  Norton  was  the  general  agent 
oompany  for  the  purpose  of  procuring  applications,  deliverii 
eies  and  reoriTing  premioma.    His  powers  were  not  to  extei 
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ilk  the  case  now  to  be  decided.  It  seema  he  had  no  aothority  to  iatoe 
policiea;  he  coold  only  receive  proposals  and  forward  them  to  his 
priacipal  for  acceptance,  and  when  a  proposal  was  accepted  and 
policy  signed  by  the  proper  officer  of  the  company,  the  policy  was 
returned  to  the*  i^ent  for  delivery.  In  the  present  case,  the  agent 
was  supplied  with  policies  duly  executed  by  the  officers  of  the  oom- 
pany,  and  be  had  authority,  in  effect,  to  make  the  contcaot  of  insur- 
ance, fill  up  the  policies,  and  then  deliver  them. 

There  was  evidence  to  prove  that  Norton,  the  agent  of  the  defend- 
ants,, solicited  Gurtiss  (the  plaintiff's  intestate)  to  become  insared  in 
their  office;  that  Curtiss  declined  being  then  insured  and  wished 
delay,  because  he  had  not  money  on  hand  to  pay  the  premium,  as 
the  tei-ms  of  the  policy  required;  that  finally  Norton  agreed  that  he 
would  provide  for  the  premium  himself,  and  it  should  be  considered 
and  held  to  be  paid  to  the  company,  and  the  note  for  the  balance  be 
fpven  afterwards,  and  that  the  contract  should  be  held  to  be  good 
when  the  proposals  were  accepted  in  Hartford,  and  the  policy  should 
1)6  made  out  at  a  future  time  bearing  date  from  that  day.  *^  It  would 
-seem  aa  if  this  arrangement,"  says  Ellswobth,  J.,  delivering  the 
•oitinion  of  the  court,  ^^  if  made  out  by  the  proof  to  the  satisfaction 
of  the  jury,  was  material  to  the  plaintiff's  case,  and  would  establish 
the  validity  of  his  claim  to  a  proper  policy  of  insurance.  This 
arrangement  is  one  of  daily  occurrence,  where  parties  agree  for  an 
'immediate  insurance,  but  time  is  given  for  the  payment  of  the  pre- 
imium  and  the  execution  and  delivery  of  the  policy  of  insurance,  the 
thing  to  be  done  is  agreed  to  be  considered  as  done,  so  that  the 
obligation  to  pay  the  premium  is  the  payment,  and  the  obligation  to 
make  out  the  policy  is  virtually  the  policy  itself." 

The  appellant's  case  is  even  stronger  than  these  Connecticut  cases. 
In  these  last  the  premium  was  considered  and  treated  as  paid, 
althougb  there  was  no  actual  payment,  and  no  means  of  the  appli- 
cant in  the  hands  of  the  agent  to  be  applied  to  the  payment.  There 
was  a  more  agreement  that  the  agent  should  provide  payment  for 
the  applicant.  In  this  case  there  was  an  actual  tender  of  payment 
and  ao  appropriation  of  the  means  of  the  applicant  in  the  agent's 
hands  to  the  payment,  and  about  three-fourths  of  the  premium  were 
already  in  the  hands  of  the  company. 

Good  faith,  of  course,  is  essential  to  the  validity  of  such  a  trmnaao 
lion,  and  I  see  nothing  in  the  record  inducing  the  beUeC  that  it  wit 
not  ezfirdsed  by  the  appellant  m  this  oasa,  and  I  am  of  opiniaB  thai 
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jie  has  complied  with  the  before-reoited  condition  of  tbcpc 
he  contracted  for. 

The  policy  contains  thie  farther  provision:  **Any  intere 
erty  insured,  not  absolate,  or  that  is  less  than  a  perfect  tit 
bailding  is  insared  that  is  on  leased  ground,  the  mate  DGiail 
ioally  represented  to  the  eompany  and  expressed  in  this 
writing,  otherwise  the  insurance  shall  be  Toid.^' 

It  appears  that  at  tfhe  time  the  appellant  contracted  'for 
anee  of  the  bailding  be  had  the  fee  simple  estate  cooveye 
in  which  a  lien  was  reserved  for  the  payment  of  parehf 
about  $300  or  (350  of  which  remained  unpaid.  It  seem 
existence  of  this  lien  was  not  known  to  the  agent,  Rowzi 
it  mentioned  by  the  appellant;  and  it  is  contended  by  the 
coansel  that  the  faikife  of  the  appellant  to  disclose  it  v 
policy. 

The  first  part  of  this  condition,  '*  any  interest  in  propert 
not  absolate,**  has  been  judicially  construed  in  other  oase 
ring  to  the  character  or  quality  of  the  estate.     The  term  '* 
in  such  a  condition,  has  been  held  to  be  synonymous  with  i 
used  in  contradistinction  to  contingent  or  conditional. 
City  Fire  Jns.  Co.^  29  Conn.  10.     And  so,  as  it  seems  t 
words,  "  or  (interest)  less  than  a  perfect  title,"  in  the  con 
which  they  are  used,  should  be  constnied  as  referring  to  th 
of  the  interest  or  estate,  which  is  measured  by  its  durat 
word  'Mess"  is  a  term  denoting  quantity;  an  estate  or  inte 
than  a  perfect  title  **  may  therefore  mean  one  that  is  limi 
extent  and  duration  —  as  an  estate  for  life,  for  years,  or 
''less  ^  than  an  estate  in  fee  simple,  or  than  one  of  unlimited 
If  this  be  not  the  true  construction,  I  am  still  of  opinion  tha 
proper  construction  can  these  words  be  taken  to  have  been 
to  guard  against  mere  incumbrances.     If  such  had  been 
tion,  language  more  appropriate  for  the  purpose  would  I 
employed,  as  we  find  in  policies  where  disclosure  of  in  cum) 
required.     In  sach  the  requirement  is  generally  plainly  i 
The  mere  failure,  therefore,  of  the  appellant  to  make  k 
existence  of  the  lien  which  appeared  on  the  face  of  the 
policy  not  requiring  such  disclosure,  and  no  inquiries  bei 
did  not  vitiate  the  insurance,  there  being  no  fraudulent  in 
10  snch  intent  is  to  be  inferred  from  the  evidence.     We$t 
MuL  Hn  Im.  Co.  v.  Shetia^  26  Gratt.  854. 
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The  fact  is,  the  property  is  proved  to  have  been  worth  probably 
11,900.  The  amount  of  insarance  was  1 1,000,  and  the  lien,  at  the 
outside,  for  not  more  tlian  $350.  So  that  the  risk  waa  not  serioiifllyy 
if  at  all,  affected  by  the  incambrance. 

[Omitting  a  minor  point.] 

I  am  of  opinion,  for  the  reasons  stated,  to  reverse  the  decree  of 
the  Chancery  Court  and  give  the  appellant  a  decree  for  the  amoanl 
of  the  insurance  with  interest  and  costs.  ■ 

MoNOUBB,  P.,  and  CHBisTiAif  and  Andbbboh,  JJ.,  concurred. 

StafuHi  J.,  dissented* 

Deorm 


Sahm  t.  Crrr  ov  Biceifom. 

A  dty  ordinance,  requiring  the  owners  of  lots  on  streets  which  hare  been  gnMled, 
paved  and  guttered,  to  pave  the  sidewalks  adjoining  their  lots,  is  valid,  and 
if  the  owners  do  not  comply,  the  dty  may  do  the  wwk  and  collect  the  eipe— s 
from  the  owners. 

rpiIE  opinion  states  the  case. 

Johnsoriy  WUliams  Jb  Boyhoare  and  Sanda^  for  appellant. 

KeUey^  for  appellee. 

Staplbs,  J.  The  charter  of  the  city  of  Richmond  provides  thai 
whenever  a  new  street  shall  be  laid  out,  a  street  graded  or  paved,  or 
any  other  improvement  whatever  made,  the  city  council  may  deter- 
mine what  portion  of  any  of  the  expenses  thereof  ought  to  be  paid 
from  the  public  treasury  of  the  city,  and  what  portion  by  the  owners 
of  real  estate  benefited,  or  may  order  and  direct  that  the  whole 
expense  be  assessed  upon  the  owners  of  real  estate  benefited  thereby 
Under  an  ordinance  adopted  by  the  city  council,  whenever  a  street 
is  opened,  graded,  guttered  and  curbed,  in  whole  or  in  part,  inolnd- 
ing  the  walkways,  it  is  made  the  duty  of  the  owner  or  owners  of 
property  along  said  street  to  pave  the  walkway  the  full  width  across 
their  fronts  with  bricks,  or  such  other  material  as  the  committee  oa 
streets  may  approve.    Where  the  property  oomers  on  two  atregti^ 
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ibe  property  owner  shall  pave  the  said  walkway 
half  the  dbtanoe  at  his  own  cost,  and  the  city  i 
half  at  its  cost.  If  upon  notioe  by  the  city 
fails  to  make  snch  paveroenty  the  engineer  is  am 
work  done  by  the  city  contractor,  and  the  costs 
from  the  owner. 

There  are  other  provisions  of  the  ordinance  \ 

jeety  bat  they  are  not  necessary  to  be  cited  here 

The  appellant^  acting  as  receiver  by  appointn 

Court  of  Richmond,  in  the  case  of  Atkinson  v 

fied  by  the  city  engineer  to  pave  the  sidewalks  : 

under  his  control  as  snch  receiver.    The  appell 

comply  with  this  order,  the  city  engineer  caused 

hy  the  city  contractor;  and  the  question  of  tl 

was  referred  to  the  Chancery  Court,  from  whiol 

liis  authority.    That  court  sustained  the  claim 

that  decision  an  appeal  was  taken  by  the  latter 

In  the  petition  for  an  appeal  and  in  the  arg 

AAnoe  already  cited  has  been  assailed  on  variou 

It  is  insisted  that  the  assessments  authorized 

they  are  to  be  regarded  as  an  exercise  of  the  ti 

Ihe  rule  of  uniformity  and  equality  required 

KaA  if  they  are  not  to  be  so  regarded,  they  arc 

of  private  property  for  public  purposes  witho 

This  question  was  fully  considered  in  the  cas< 

V.  EaU,  26  Oratt.  224.    It  was  there  held 

^ncssments  are  a  peculiar  species  of  taxation,  { 

that  dp  not  apply  to  the  general    burdens  ir 

mnoieipal  purposes.    They  proceed  upon  the  s 

benefits  conferred  upon  the  persons  liable  to  th 

nient  of  the  value  of  their  property  by  the  o 

nient    It  is  not  necessary  now  to  go  into  the  a 

these  propositions. 

The  validity  and  constitutionality  of  these 
tained  by  an  array  of  authority  and  force  of  r 
to  be  decisive  of  the  question.  Most  of  the  ca 
^  found  in  2  DilL  on  Munic.  Corp.,  §§  696  tc 
'"^•9  §§  619  to  636.  In  Cooley  on  Taxation, 
^^8,  the  whole  subject  is  exhaustively  discuss 
^I^Nu  to  this  species  of  taxation  fully  answei 


Sonda  ▼.  Cltf  at  KchmOBd. 

that  a  local  aBseesineiit  may  so  far  exceed  the  limitB  of  eqaoUtj  and 
reason,  that  iDitead  of  being  a  tax  or  contribBtion,  it  would  pneti- 
callv  amoant  to  confiacatioo  of  the  property  benefited.      In  sach 
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paviDg  the  stieet  adjacent  to  his  property,  partly  upon  tl 
that  Boeli  an  irnprovement  is  for  the  public  benefit,  and  tb 
entitled  to  no  peculiar  use  of  the  street  not  common  to  t 
concedes  that  the  same  rule  does  not  apply  to  an  assessme 
purpose  of  paving  the  sidewalk,  in  which  the  adjoining 
recognised  as  having  a  peculiar  interest  and  benefit  distinct 
whioL  he  enjoys  in  oommon  with  the  rest  of  the  communit 

In  his  work  on  Taxation,  Judge  Coolet  strongly  contn 
justice  as  also  the  legality  of  assessing  each  individual  lol 
cost  of  improvements  along  its  front.  The  reason  he  assig 
if  every  owner  is  compelled  to  construct  the  street  in  front 
his  tax  is  neither  IncreaBed  nor  diminished  by  the  assessr 
his  neighbors.  Nothing  is  apportioned  or  divided  betweei 
them,  and  each  particular  lot  is  in  fact  arbitrarily  made  a  t 
trict  and  charged  with  the  whole  expenditure  thereon.  1 
dental  circumstances  the  major  part  of  the  cost  of  an  impo 
lie  work  may  be  expended  in  front  of  a  single  lot,  thee 
stances  not  at  all  contributing  to  make  the  improvements 
thus  specially  burdened  more  valuable,  perhaps  even  h 
opposite  consequence. 

The  learned  author  nevertheless  concedes  that  a  diffi 
applies  t<»  assessments  for  the  construction  and  repair  of  the 
He  declares  that  the  cases  of  assessments  for  the  const: 
walks  by  the  side  of  streets  in  cities  and  other  populous 
more  distinctly  referable  to  the  power  of  police.  The  dut 
upon  the  owners  is  enjoined  as  a  regulation  of  police,  mac 
ef  the  peculiar  interest  such  owners  have  in  the  walks,  an 
their  situation  gives  them  peculiar  fitness  and  ability  for  p 
with  promptness  and  convenience  the  duty  of  putting  1 
proper  state,  and  of  afterwards  keeping  them  in  a  conditic 
for  use.  Upon  these  grounds  the  authority  to  establish  si 
tions  has  frequently  been  supported.  Cooley  on  Taxation 
Bee  also  Mayor  v.  Maberry^  6  Hun,  368;  Cooley  on  Const. 

Whether  the  learned  author  is  correct  in  referring  the 
ment  of  the  sidewalk  by  the  owner  to  the  police  power,  oi 
it  belongs  to  the  taxing  power,  it  is  not  material  to  discus 
power  exercised  by  the  municipal  authorities  of  perhaps  thi 
of  the  cities  of  the  United  States  under  their  respective  c 
is  just  and  reasonable  in  itself;  and,  with  a  few  exceptions,  ii 
by  the  whole  current  of  decisions. 
Vol.  XXXI  — 94 
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lie  ordinaDce  of  the  city  of  Hichinoncl  wonld  Heem  to  be  pecn- 
iUrly  fsvorablfl  to  the  ownen  of  the  lot*,  in  merely  reqairing  then 
to  pave  the  sidewalks  after  they  have  been  graded  at  the  ezpeoM  of 
the  vurporatioD  ;  and  in  the  case  before  ns  the  aaaewmeot  does  not 
appear  to  be  extravagant  or  in  excess  of  the  benefiu  wbMdi  tht 
owners  of  the  property  will  probably  derive  from  the  improveraenu 
We  are  therefore  of  opinion  that  the  ordinance  is  not  obnoxious  to 
«ny  of  the  objections  baaed  npon  the  groond  of  ita  alleged  lOegaB^ 
or  unconBtitntionality, 

[Omitting  minor  points.] 

This  disposes  of  all  the  material  pointa  raised  by  the  appellant. 
For  the  reasons  stated,  we  are  of  opinion  that  none  of  them  ate  Talidi 
•ad  the  decree  of  the  Chancery  Court  mnat  be  snatained. 

AxDBBBOH,  J.,  dissented. 


Fbowcbb  t.  Cnr  or  Ricbhohol 


Jftmfc^l  awyjfaWwt —Se»nte—ium-rtMnt~ 


t,  Uving  onMde  of  a  city,  hired  a  stall  and  canted  on 
bnahMM  In  the  city  market.  He  owned  carts  and  home,  which  be  used  tet 
carrying  meat  from  his  house  to  the  Mall  and  carrying  back  that  iritieh  wai 
unsold.  He  paid  a  property  tax  on  the  carta  and  hoFNS  at  his  rnsliliTa, 
BOd,  that  the  city  nd^t  legally  exact  a  license  fee  for  the  Die  o<  then  la  the 
city,  being  thereto  authorized  by  its  charter.* 

FINE  for  breach  of  a  city  ordinanoe.    Hie  opinion  atatoa  tha 
case. 

Younff,  for  appellant. 

Seiley,  for  appellee. 

CsiusTiaH,  J.  The  conrt  ia  of  opinion  that  there  la  no  error  in  tke 
jndgment  oi  the  Hustings  Court  affirming  the  jadgment  of  the  poliM 
Jnaticfl. 

•TSMlMaAO,  OUf  Y  lbnipUiT.aaaaUi,(mi^BUi,M  Am.  U^WL 
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A  fine  was  imposed  on  the  plaintiff  in  error  by  the  polic 
of  the  city  of  Richmond  for  a  violation  of  one  of  the  city  or 
On  appeal  to  the  Hastings  Gonrt  that  judgment  imposing  a 
sffirmedy  and  from  this  judgment  of  the  Hustings  Court  the 
in  enror  applied  to  one  of  the  judges  of  this  court  for  a  writ 
and  wpersedecUy  which  was  accordingly  awarded. 

The  bill  of  exceptions  taken  to  this  judgment  of  the 
Court  sets  out  the  following  facts: 

That  the  appellant,  F.  Frommer,  is  a  butcher  in  the  S 
'New  market  of  this  city,  and  is  duly  licensed  as  such  by  th 
thereof,  and  occupies  a  stall  therein,  for  which  he  pays  th 
the  city,  according  to  the  ordinances  on  the  subject;  thai 
Frommer  resides  in  the  county  of  Henrico,  about  half  a  mil 
of  the  corporate  limits  of  this  city,  and  that  his  slaughter- 
elaagbter-houses  are  at  the   place  of  his  residence,  and 
Blaoghters  there  all  cattle,  sheep,  etc.,  the  meat  of  which 
by  him  for  sale  at  his  said  stall  at  said  market;  that  he  is  t 
of  two  wagons,  running  on  elliptic  springs,  which  is  kept  1 
his  said  residence  in  the  county,  and  one  or  the  other  of 
nsed  by  him  daily  in  transporting  his  slaughtered  meat  i 
elaoghter-house  every  day  to  the  said  Second  market-hou 
city,  where  the  same  is  to  be  sold,  and  in  carrying  back  sue 
meat  as  may  not  be  sold,  after  the  market  hours  are  over; 
he  also  carries  and  delivers,  during  and  after  market  hoc 
houses  of  such  of  his  customers  residing  in  said  city  as  n 
the  same  to  be  done,  any  meat  so  purchased  by  any  of  tl 
him,  but  that  this  is  done  without  reward  or  hire.    It  f  urthei 
that  said  wagons  are  given  in  by  said  F.  Frommer  in  his 
commissioner  of  the  revenue  for  said  county  for  taxation, 
to  law,  as  a  part  of  his  personal  property  in  said  county ; 
F.  Frommer  also  sells  and  delivers  as  aforesaid  cured  mea 
but  not  exclusively,  of  his  own  curing  —  he  occasionally  bu 
commission  merchants  in  said  city  such  cured  meats  as  he 
for  his  customers  over  and  above  what  he  cures  himself,  wl 
are  sent  to  him  by  the  said  commission  merchants.     His  me 
are  cured  by  himself,  are  slaughtered  and  cured  at  his  said 
houses  in  said  county,  where  such  animals  as  he  purchas 
bvainess    are,  when  their  condition    requires  it,    fatten 
aaanghter. 

The  fine  unposed  upon  the  plaintiff  hi  error  in  ^\s 
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of  his  refusal  to  pay  a  license  tax  upon  his  wagons  employed  in  tran«^ 
porting  his  meats  from  his  slaughter-pens,  situated  a  short  distance 
outside  the  corporate  limits,  to  his  stall  in  the  New  market,  aud  also 
delivering  meats  to  his  customers  in  different  parts  of  the  city.  The 
city,  under  its  general  powers  of  taxation  conferred  by  its  charter, 
und^r  the  decision  of  this  court  in  the  case  of  Ould  v.  Citf/  of  JRiekr 
mond^  23  Gratt.  464,  might  have  imposed  this  tax.  But  special 
authority  is  conferred  upon  the  city  authorities  by  the  seventy-first 
section  of  its  charter,  in  terms  which  cover  this  case,  and  leave  no 
room  for  doubt  or  construction.    That  section  provides  as  follows: 

"  §  71.  The  council  may  grant  or  refuse  licenses  to  owners  or  keep- 
ers of  wagons,  drays,  carts,  hacks  and  other  wheeled  carriages  kept 
or  employed  in  the  city  for  hirCy  and  may  require  the  owners  or 
keepers  of  wagons,  drays  and  carts  itsing  them  in  the  cttt/y  to  take^ 
out  a  license  therefor,  and  may  require  taxes  to  be  paid  thereon,  and 
sabject  the  same  to  such  regulations  as  they  may  deem  proper,  and 
prescribe  their  fees  and  compensation.*' 

The  plaintiff  is  an  owner  of  wagons  which  he  uses  in  the  city  in 
pursuit  of  his  regular  business,  which  Ib  conducted  in  the  city.  It  ia 
difficult  to  conceive  any  just  or  reasonable  ground  why  he  should  b< 
exen^>ted  from  the  license  tax  required  by  the  city  authorities  undei 
the  foregoing  provisions  of  the  city  charter.  His  counsel  in  thit. 
court  suggested  two  grounds  for  such  exemption:  First,  that  it  war 
the  policy  of  the  law  to  relieve  butchers  from  taxation  in  order  tc 
cheapen  the  articles  of  prime  necessity,  which  he  furnishes  to  thf 
people  of  the  city ;  and  second,  because  he  lives  outside  of  the  cor- 
porate limits;  that  the  wagons  are  not  kept  in  the  city  for  hire,  and 
these  same  wagons  are  taxed  as  personal  property  in  the  county  oi 
Henrico. 

As  to  the  first  suggestion,  it  is  sufficient  to  remark  that  the  same 
argument  was  zealously  pressed  in  the  case  of  Sledd  v.  Common^ 
wealthy  19  Gratt.  813.  But  this  court  held  upon  the  construction  of 
a  statute,  certainly  not  more  comprehensive  in  its  terms  than  the- 
provision  of  the  charter  above  referred  to,  that  butchers  were  liable 
to  the  tax. 

It  is  to  be  observed  that  the  tax  imposed  is  for  a  license  to  use  hit- 
wagons  on  the  streets  of  the  city  in  the  pursuit  of  his  business  in  the 
city.  It  is  difficult  to  imagine  why  the  owners  of  drays,  wagons  and 
carts  used  in  the  transportation  of  flour  in  the  city  should  be  required 
lo  pay  a  license  tax,  while  the  same  Tebioles  used  in  transportkig: 
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meats  are  to  be  free  from  such  license  tax.     Meat  is  oer 
more  an  article  of  prime  necessity  than  bread. 

It  is  farther  insisted  that  the  city  cannot  impose  this  tai 
these  wagons  are  kept  in  the  county  of  Henrico,  and  are 
tliat  county.  But  the  question  is  not  where  the  wagons  are 
are  they  used  in  the  city  in  the  business  of  the  butcher,  wh 
of  business  is  in  the  city?  If  so,  they  clearly  come  within 
Tisions  of  the  charter,  as  liable  to  the  license  tax.  The  coi 
of  the  city  ordinance,  as  contended  for  by  the  counsel  for  p 
error,  cannot  be  maintained.  It  is  manifest  that  the  < 
€mibraoe6  wagons  employed  in  the  city,  as  well  as  those  ke 
city.  It  can  make  no  diiference  that  the  wagons  are  kept  on 
JQSt  outside  of  the  corporate  limits,  if  they  are  used  or  emj 
the  streets  of  the  city  in  his  business  conducted  in  the  city. 

Nor  does  the  fact  that  the  county  of  Henrico  taxes  tl 
wagons  as  personal  property  make  any  difference.  They  f 
of  the  personal  property  of  the  plaintiff  in  error,  subject  to 
It  is  in  no  sense  a  double  tax;  the  city  does  not  tax  them  as 
but  simply  requires  a  license  for  the  privilege  of  using  its 
the  conduct  of  his  business  in  the  city.  The  city  is  subject! 
St  ant  and  enormous  expense  in  repairing  and  keeping  its 
order.  This  license  tax  is  intended  to  meet  in  part  tl 
burden ;  and  it  is  not  only  a  legitimate  but  a  most  appropri; 
of  reimbursing  the  city,  because  it  is  the  use  of  vehicles  on  : 
that  causes,  in  the  main,  their  wear  and  tear. 

We  are  therefore  of  opinion  that  there  is  no  error  in  the  ; 
of  the  Husting  Court,  and  that  the  same  be  affirmed. 

It  is  proper  to  remark  that  there  may  be  a  question  wh< 

court  has  jurisdiction  in  this  case,  it  having  originated  I 

police  justice  and  the  fine  being  only  ten  dollars,  but  we  do 

it  necessary  to  pass  upon  that  question,  inasmuch  as  we  i 

judgment  of  the  court  below,  and  as  it  is  desirable  that  th< 

ahould  be 'settled  upon  its  merits. 

Judgment  q 
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RiOBXOND  AiiD  DAinriLLB  Railboad  Coxpakt  t.  Ahdsbsob^  An^ 

(UOnttSlt.) 
JfegUffence^^eoniributorp'^iDken  a  dtfmut. 


Id  an  action  of  n^g^igenco,  although  the  plalntifTa  n^ligenoe  najhnt 
tributed  to  the  accident,  yet  he  may  recoTor  if  the  defendant  ooold  hate 
ayoided  the  injury  by  the  exercise  of  ordinary  care,  *  but  not 


ACTION  of  negligence.    The  opinion  statea  the  oaae.    The  pUih 
tiff  had  judgment  below. 

IL  H.  Marshatt  and  Wl  W,  JSenry^  for  appellant. 

Irmng    db   McJSinMy^  lUzgerald,    and    Ouy  S    GWam^  te 

appellee. 

BuKKS,  J.  An  action  was  brought  in  the  court  below,  under  the 
atatute,  Code  of  1878,  chap.  145,  §§  7,  8,  9,  10,  by  the  personal  repre- 
aentative  of  W.  W.  Anderson,  Sr.,  deceased,  against  the  Richmond 
and  Danville  Railroad  Company,  to  recover  damages  resulting  from 
the  death  of  said  decedent,  caused,  as  alleged,  by  the  negligence  of 
the  said  railroad  company. 

The  plea  was  "  not  guilty.^'  On  the  trial  of  the  issue  joined  on 
that  plea,  the  defendant  demurred  to  the  evidence.  Upon  the 
demurrer,  the  court  rendered  judgment  in  behalf  of  the  plaintiff  lor 
the  amount  of  damages  conditionally  assessed  by  the  verdict  of  the 
jury.  The  judgment  is  to  be  now  reviewed  on  a  writ  of  enw 
awarded  by  one  of  the  judges  of  this  court  on  the  application  of  the 
defendant. 

Negligence  is  the  gist  of  this  action.  If  the  injury  which  resulted 
in  the  death  of  the  plaintiff^s  intestate,  was  occasioned  hj^  the  negli- 
gence  of  the  defendant,  and  solely  by  such  negligence,  there  can  be 
no  doubt  of  the  plaintifTs  right  to  recover  damages  for  the  injury; 
but  if  there  was  negligence  on  the  part  of  the  defendant,  and  also 
cu  the  part  of  the  deceased,  and  the  negligence  of  the  latter  con 
tributod  to  the  injury,  the  right  of  recovery  depends  upon  tha 
oircumstances. 


»yotaa«6fltect,AiiiMfifaflwlaaxv.ifllii<telr(!B>Bia.tWX 
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The  Richmond  and  JDanviUe  JR.  It.  Co.  v.  Morris^  a 

recently  decided  by  this  oonrt,  was  a  case  in  which  the  plai 

defendant  were  mntaally  in  fault,  and  the  combined  or  a 

n^f^ligence  of  the  parties  was  the  proximate  cause  of  the  i 

which  the  action  was  broaght.    The  negligence  of  each  ] 

proximate  to  the  injury,  both  in  the  order  of  time  and  ( 

The  negligence  of   the  conductor  in   putting  the  train  i 

immediately  after  he  had  awakened  Morris  the  last  time  and 

to  get  off,  and  before  }ie  had  time  to  get  off,  concurring  witi 

ligenoe  of  Morris,  after  he  had  received  the  direction  from 

doctor,  in  walking  to  the  rear  of  the  train  and  jumping  off 

train  was  backing,  instead  of  stepping  out  upon  the  platfo 

might  have  done  safely  and  conveniently,  caused  the  inj 

plained  of.    This  court  did  not  undertake,  in  that  case,  to 

the  law  on  the  subject  of  contributory  negligence  further 

applicable  to  the  particular  case,  as  will  appear  by  the 

extract  from  the  opinion  of  the  court :  ^*  The  reports  are  fi 

cases  expounding  and  illustrating  the  doctrine  of  contribut 

gence,  and  there  is  more  or  less  conflict  in  the  decisions,  i 

diversity  of  circumstances  in  the  cases.    Attempt  to  recon 

would  be  labor  to  no  useful  purpose.     We  shall  make 

attempt.    We  think  the  law  on  the  subject  applicable  to  su 

of  facts  as  we  have  to  deal  with  is  correctly  laid  down  by  th< 

Court  of  the  United  States,  in  the  recent  case  of  ItaUro€td 

V.  Jones,  96  U.  S.  439." 

The  rule  stated  by  Mr.  Justice  Swatnb  in  the  case  i 
(which  waa  approved  by  this  court),  so  far  as  it  relates  to 
tory  negligence,  is  certainly  the  correct  rule,  if  limited  in 
cation  to  cases  like  the  one  then  under  consideration  by  t 
of  mutual  or  concurring  negligence.  This  rule,  in  its  restrii 
is  stated  by  Chief  Justice  Black  in  the  extract  which  ' 
from  his  opinion  in  Railroad  Company  v.  AspeU^  23  Peni 
1 49.  ^'  It  has  been  a  rule  of  law  from  time  immemorial, 
**  and  is  not  likely  to  be  changed  in  all  time  to  come,  that 
be  no  recovery  for  an  injury  caused  by  the  mutual  fau] 
parties.  W<hen  it  can  be  shown  that  it  would  not  have 
except  for  the  culpable  negligence  of  the  party  injured  < 
with  that  of  the  other  party  no  action  can  be  maintained.' 
While  it  is  true,  however,  that  where  the  negligence  of  ( 
/  cononning  with  that  of  the  other  is  the  proximate  oauie  of 
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neither  can  maintain  an  action  againBt  the  other  for  snch  injuyi 
because,  among  other  reasons,  the  damages  reuniting  from  theinjnry 
cannot  be  apportioned,  yet  it  is  equally  true  that  a  plaintiff  may, 
nnder  certain  circumstances,  be  entitled  to  recover  daraages  for  as 
injury  although  he  may  by  his  own  negligence  have  contribated  to 
produce  it. 

The  rule  as  stated  by  Mr.  Justice  Svtatne  in  Railroad  Co.  v.Jonm^ 
siipra^  approved  by  this  court  in  Railroad  Co.  v.  Morris^  is  taken 
almost  literally  from  the  opinion  of  Mr.  Justioe  Wightmak  in  TStjf 
v.  Warman^  5  Q.  B.  N.  S.,  94  E.  C.  L.  R.  6T3.  So  much  only  was 
quoted  from  the  opinion  in  the  English  case  as  was  deemed  applica- 
ble by  the  Supreme  Court,  and  afterwards  by  this  court,  to  the  facts 
in  the  cases  respectively  to  which  the  rule  was  applied. 

Reference  to  the  case  of  Ttiffv.  Warmany  will  show  the  rale  as 
extracted  by  the  Supreme  Court,  and  also  a  qualification  of  thai 
rule,  which  was  not  noticed. 

Mr.  Justice  Wiohtman,  delivering  the  judgment  of  the  ooart  in 
the  exchequer  chamber,  on  an  appeal  from  a  deeision  of  the  Conrtof 
Common  Pleas,  said :  '*  It  appears  to  us  that  the  proper  quesUon  for 
the  jury  in  this  case,  and  indeed  in  all  others  of  the  like  kind,  is 
whether  the  damage  was  occasioned  entirely  by  the  negligence  or 
improper  conduct  of  the  defendant,  or  whether  the  plaintiff  himself 
so  far  contributed  to  the  tnisfortune  by  his  own  negligence  or  want 
of  ordinary  and  common  care  and  caution  that  but  for  such  negli- 
gence or  want  of  ^^rdinary  care  and  caution  on  his  part  the  misfortune 
would  not  have  happened.  In  the  first  case,  the  plaintiff  would  be 
entitled  to  recover;  in  the  latter,  not;  as  but  for  bis  own  fault,  the 
misfortune  would  not  have  happened." 

The  foregoing  is  what  was  quoted  in  Railroad  Co.  v  Jones  and 
Railroad  Co.  v.  Morris^  and  was  all-sufficient  for  the  purposes  of 
vhese  cases  under  the  facts.  But  the  English  judge,  in  his  opinion, 
adds  this  im;:ort&nt  qualification  to  what  he  had  said:  "  Mere  negli- 
gence or  want  of  ordinary  care  or  caution  would  not,  however,  dis- 
entitle him  ^tne  plaintiff)  to  recover,  unless  it  were  such  that  but  for 
that  negligence  or  want  of  ordinary  care  and  caution  the  misfortune 
conld  not  have  happened;  nor  if  the  defendant  might,  by  exerdse 
of  care  on  his  part,  have  avoided  the  consequence  of  the  neglect  or 
carelessness  of  the  plaintiff." 

"  This,"  he  says,  ^*  appears  to  be  the  resnlt  dedncible  from  the 
opinion  of  the  judges  in  BtUtc\ftcliI  y.  Forrester^  11  Easti  60;  Bridge 


Rlohmoiid  utd  DanvlUs  Bailrotwl  Oompanj  t.  Anderson's  Adm'r. 

T.  Grarul  Junction  SaUaay  Co.  3  M.  Js  W.  244 ;  Dcmiet  r,  Mcum, 
lelL  (fc  W.  S4S;  JDoutil  v.  Oeneral  Steam  Namgati<m  Co.  6  £.  A 
R  l«,  E.  C.  L.  R.,  voL  es." 

^noh  is  the  English  rule;  and  it  is  said  by  Judge  Coolbt,  in  bis 
recent  treatiM  on  Torts,  that  it  has  been  accepted  by  the  oonrts  in 
thib  oonniry  with  few  exceptions.  See  Cooley  on  Torts,  675,  and  the 
great  maltitade  of  American  oases  oited  in  a  note  as  following  the 
Engiiflh  mle. 

Id  a  case  decnded  by  the  House  of  Lords  Tery-reoenlly  (1870),  on 
appeal  from  the  Exchequer  Chamber,  the  rale,  in  substantially  the 
game  form,  or  to  the  same  effect,  has  been  reiterated.  Lord  Pkm- 
EurcB,  in  delivering  the  judgment,  which  was  concurred  in,  eaid: 
"The first  proposition  is  a  general  one,  to  this  effect:  that  the  plain- 
Uff  in  an  action  for  negligence  cannot  sncceed  if  it  is  found  by  the 
jury  that  he  has  himself  been  guilty  of  any  negligence  or  want  of 
ordinary  care,  which  contributed  to  cause  the  accident. 

"  But  there  ia  another  proposition  equally  well  established,  and  it 
U  a  qualification  upon  the  first,  namely,  that  though  the  plaintiff 
tuy  haye  been  guilty  of  negligence,  and  although  Uiat  negligence 
may,  in  faut,  have  oontributed  to  the  acoident,  yet  if  the  defendant 
vjuld,  in  the  result,  by  the  exercise  of  ordinary  care  and  diligence, 
hivR  avoided  the  mischief  which  happened,  the  plaintiff's  negligcace 
will  not  excuse  him."  And  his  lordship  adds:  "  This  proposition,  M 
Mie  of  lav,  oannot  be  questioned.  It  was  decided  in  the  case  oi 
Ikivi«$  V.  Mann  (10  M.  &  W.  a4«),  supported  in  that  of  Htfv.  War- 
mcm  (S  C  B.  N.  S.  673)  and  other  cases,  and  has  been  universally 
applied  in  cases  of  this  character  without  question."  Jiadiey  v, 
London  and  NorthMmteni  RaUioay  Co.,  L.  U.  I  App.  Oas.  754,  76B. 
Although  there  ia  some  conflict  in  the  American  decisions,  the 
weight  of  authority  seems  to  be  very  decidedly  in  favor  of  the 
English  mle,  and  the  rale  itself  appears  to  me  to  be  a  just  and  reaKona- 
ble  one.  It  cannot  be  expected  that  the  numerous  Amerioan  decisions 
ou  this  subject  could  be  examined  within  the  limits  of  this  opinion. 
I  refer  again  to  the  cases  cited  in  the  note  in  Cooley  on  Torts, 
vbi  mpra,  and  content  myself  with  a  notice  of  a  few  oases  cited  in 
argument  by  the  learned  counsel  for  the  defendant  In  error. 

In  the  opinion  of  the  court,  delivered  by  Ishui,  J.,  in  3Vow  v.  FZ. 
OtHtnU  .A.  Ji.  Co.,  34  Yt.  487,  405,  whioh  seems  to  be  a  well-oon- 
lidered  oMe,  and  has  been  often  cited  with  approbation  in  other 
«ue>,  it  is  aaid,  that  when  there  has  been  mntnal  oegUg*aoe,  ad  tk« 
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negligence  of  eaoh  party  was  the  proximate  oaase  of  the  injary,  no 
action  whatever  can  be  sustained;  the  words  ''proximate  caase" 
being  used  in  the  opinion  as  indicating  negligence  occurring  at  the 
time  the  injury  happened.  In  such  case  no  action  can  be  sustained 
by  either,  for  the  reason  that  as  there  can  be  no  apportionment  of 
damafreS;  there  can  be  no  recovery.  So  where  the  negligence  of  tho 
plaintiff  is  proximate,  and  that  of  tne  defendant  remote,  or  consisting 
of  srme  other  matter  than  what  occurred  at  the  time  of  the  injury, 
in  such  case  no  action  can  be  maintained,  for  the  same  reason  that 
the  immediate  cause  was  the  act  of  the  plaintiff.  Under  this  rale 
falls  that  class  of  cases  where  the  injury  arose  from  the  want  of 
•  rdiriary  or  proper  care  on  the  part  of  the  plaintiff  at  the  time  of  its 
commission.  On  the  other  hand,  when  the  negligence  of  the  defend- 
'  nt  is  proximate,  and  that  of  the  plaintiff  remote,  the  action  can  then 
w  ell  be  sustained,  although  the  plaintiff  is  not  entirely  without  fault 
This  seems  to  be  now  settled,  says  the  judge,  in  England  and  in  this 
co'iutry.  Therefore,  if  there  be  negligence  on  the  part  of  the  plain- 
tiff, yet  if  at  the  time  when  the  injury  was  committed  it  might  have 
boeu  avoided  by  the  defendant  in  the  exercise  of  reasonable  care  and 
pradence,  an  action  will  lie  for  the  injury.  In  support  of  these  propo- 
sitions the  following  English  authorities  were  cited:  Daviet  ▼. 
Matin^  10  M.  <fe  W.  545 ;  Mayor  of  Colchester  v.  Brooke^  53  Eog. 
C.  L.  339 ;  3  M.  <fe  W.  244,  and  other  cases. 

In  the  case  often  cited  of  Kerwhaher  v.  Cleveland^  Columbus  and 
Cincinnati  JR.  JR.  Co.,  3  Ohio  St.  R.  172,  it  is  said,  that  the  liability 
to  make  reparation  for  an  injury  by  negligence  is  founded  upon  aa 
original  moral  duty,  enjoined  upon  every  person,  so  to  conduct  him- 
self or  exercise  his  owii  rights  as  not  to  injure  another;  that  the  mere 
fact  that  one  person  is  in  the  wrong  does  not  necessarily  Jiscliarge 
another  from  the  due  observance  of  proper  care  towards  him,  or  the 
duty  of  so  exercising  his  own  rights  as  not  to  do  him  an  unnecessary 
injury;  and  that  the  doctrine,  that  in  the  case  of  an  injury  by  negli- 
gence, where  the  parties  are  mutually  in  fault,  the  injured  party  is 
not  entitled  to  redress,  is  subject,  as  appears  from  a  review  of  the 
decisions  both  in  England  and  in  this  country,  to  material  qualifica- 
tions, among  which  are  the  following:  First,  the  injured  party 
although  in  the  fault  to  some  extent  at  the  time,  may  notwithstand- 
ing this  be  entitled  to  reparation  in  damages  for  an  injury,  wnich  he 
has  used  ordinary  care  to  avoid  ;  second^  when  the  negligence  of  tlM 
defendant  in  a  suit  upon  such  ground  of  action  is  the 
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eaase  of  the  injary,  but  that  of  the  plaintiff  only  remote,  consisting 
of  some  act  or  omission  not  occurring  at  the  time  of  the  injuryi  the 
action  is  maintainable. 

To  the  same  effect  are  the  following  cases :  Northern   Central 
Railway  Co.  v.  Staie^  17  Mi  8 ;  JBaUimore  and  Ohio  H.  JR.  Co.  v. 
Statey  33  id.  542  ;  Srovm  v.  Hannibal  and  St  Joseph  H.  JR.  Co.,,  50 
Mo.  R.  461  ;  S.  C.y  11  Am.  Rep.  420  ;  Central  JR.  JR.  and  Banking 
Co.  Y.  Davis,  19  6a.  437 ;  IsbeU  t.  New  York  and  New  Haven  JR.  27. 
Co.,  25  Conn.  666 ;  Macon  and  W.  JR.  JR.  Co.  v.  Davis,  18  6a.  679; 
Herring  v.  Wil.  and  Raleigh  JR.  H.  Co.,  10  Ired.  (L.)  402.    JBalt.  and 
Ohio  JR.  JR.   Co.  V.  Sherman*s  Adm*r,  30  6ratt.  602 ;  and  same 
plaintiff  v.   Whitington^s  Adm*r,  id.  806,  recent  decisions  by  this 
court,  have  an  important  bearing  on  the  case  now  under  considera- 
tion, as  illustrating  the  doctrine  of  negligence  as  applied  to  railroad 
companies.     See,  also,  what  is  said  in  Sher.  A  Red  on  Neg.,  §§  25| 
494  (3d  ed.)  ;  Whart.  on  Neg.,  §  388. 
[Omitting  a  discussion  of  the  evidence.] 

There  are  two  propositions  which,  in  my  judgment,  are  sufficiently 
established  by  the  evidence. 

First.  But  for  the  negligence  or  want  of  ordinary  care  and  caution 
of  the  plaintiff's  intestate  the  misfortune — the  loss  of  his  life  —  could 
not  have  happened. 

He  was  in  fault  in  going  upon  the  track  of  the  railroad.  The 
defendant  was  the  owner  in  fee  simple  of  the  road,  and  entitled  to 
the  full,  free,  •exclusive  and  uninterrupted  use  of  it.  This  the 
deceased  knew.  He  had  no  right  to  use  the  track  at  all  as  a  way  co 
reach  his  home,  but  he  entered  upon  it  on  this  occasion  under  cir> 
cnmstances  which  indicated  that  the  use  of  it  would  be  attended  with 
rather  more  than  ordinary  peril.  He  did  not  attempt  merely  to  cross 
the  track  when  no  train  was  near,  nor  to  walk  along  it  when  no  train 
was  approaching ;  but  having  the  convenience  of  a  road  leading 
directly  to  his  house,  and  with  a  full  knowledge  that  the  train  would 
be  due  at  the  station  in  thirteen  minutes  according  to  the  schedule 
time,  he  voluntarily  and  without  license  started  upon  the  track  in 
the  direction  from  which  the  expected  train  was  to  come,  and  which, 
if  it  arrived  at  the  usual  time,  he  would  almost  necessarily  meet 
before  he  reached  the  point  at  which  he  would  leave  the  track  for 
his  home.  But  for  this  wrongful  and  incautious  conduct  on  his  part 
the  misfortune  which  befell  him  could  not  have  happened. 
Second.  The  defendant  exercised  ordinary  care  and  caution,  and 
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yetoould-  not, /by  tbe  exercise  of  such  care  and  cantion,  avoid  the 
miBobief  which  happened. 

It  is  not  necessary  to  recapitulate  the  evidence  which  establishet 
this  ptoposition*  It  is  sufficient  to  say  that  the  engineer  did  not  set 
deceased  on  the  track  until  it  was  too  late,  notwithstanding  tlie 
prompt  and  energetic  use  of  all  the  means  in  his  power  to  avert  ths 
mischief  which  happened,  and  that  he  did  not  see  him  sooner  was 
owing  to  causes  from  which  no  negligence  in  the  defendant  or  its 
agents  can  be  properly  inferred. 

If  there  had  been  no  demurrer  to  the  evidence  in  this  case,  aod 
the  jury  had.  rendered. a  verdict  for  the  plaintiff,  it  would  have  been 
the  duty  of  the  judg^  presiding  at  the  trial  to  set  aside  the  verdict, 
on.  tbe  ground  that  the  evidence  was  plainly  insufficient  to  warrant  it 

It.  follows  that,,  in  my  opinion,  the  judgment  of  the  Circuit  Court 
ift  erroneous  and<  should  be  reversed,  and  that  final  judgment  should 
be  rendered  by  this  court  on  the  demurrer  to  evidence  in  £avor  of 
the  defendant  (the  plaintiff  in  error  here). 

The  other  judges,  concauxed  in  the  opinion  of  Bubks^  J. 

Judgment 


NoffS« — Th«!rapfrt«.ttM.  oolttod  to  takft  from  Um  praent  TDlimie  tA  GnltMU  tknt  cm« 
which  would  be  of  •afflcient  importanoe  and  Interett  to  find  a  place  in  thla  aeriea.  If  ttey  kai 
not  been  prononnced  by  a  bare  majority  of  the  ooort.  They  are  tbe  foHowtag :  8t0nirimA%. 
OkL  DomiakmJntk  Cb^  pi  ITO^a.pflOlcy  of  inaimoee,  oondltionod  to  ba  void  in  oaaaof  ochar 
Insoraoce  without  Indoned  consent,  ie  not  avoided  by  another  inraranee  with  the  Hke  condttiofc 
This  case  is  of  first  Impreseion  in  Virginia,  JSOynAm  ▼.  MelfmiL  p.  4M— a  homeataad  right  li 
not  lost  by  a  gtrat  of  the  jpcem  tost  tsvhseqnently  aet  asida  aa  fkandaleot  aa  afltfast  tiM 
creditors.  Following  fiMpe  t.  Xtpcm^  28  Gratt.  716.  The  opinion  howerer  ia  maiiiiy  cbI 
in  the  note,  ante,  p.  646.  Danville  Sank  v.  WalldilTi  Admr.^  p.  469— in  an  action  of 
to  reooTermoney  deposited  fdr  ■afe4teeplng  with  the  defendant,  and  of  wliich  he  dates  to  tatt 
been  robbed,  eridenoe  prefitend  by  him  of  his  genenU  good  cfaaacter  ia  not  admlnlhla,  aadhH 
failure  to  produce  it  is  no  ground  for  an  inference  nnfkvorahle  to  liia  taitfiigittj. 
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(nT.T4.aB.) 

giamdtr  gjtd  libel— aimiidate  Jin- oJ/ke—prteOigidpuiHiatloit. 

To  chargg  »  candidate  for  a  popular  office  with  being  uneducated,  Uz^,  Idle  and 
Ignorant,  la  not  libelous;  sor  is  it  libelous  ptrte  to  charge  bbu  with  iMlug  "  a 
■octal  leper  "  who  should  be  ''  deodorized."  But  otherwiM  to  charge  him 
with  being  a  professional  gambler,  bull/,  thief  and  whote-maater.* 

ACTION  of  libel.    The  facts  BofBciently  appear  in  the  ojonkm. 
The  jilaintiff  had  judgment  below. 

TV.  W.  Amett,  R.  O.  Barr,  James  M.  Morrote,  WiUiam  W.  6or- 
*»!,  for  plaintiff  in  error. 

A  0.  Cracrqft,  W.  P.  HuHbard  and  Daniel  Lamb,  for  defendant 
in  error, 

Orkkk,  President.  Before  considering  directly  the  questiont 
involyed  in  this  case,  1  will  briefly  consider  the  rights  and  daties  of 
the  parties  to  this  action,  arising  from  their  relations  to  each  other. 

The  plaintiff  was  a  candidate  to  represent  the  county  of  Ohio  rn 
"  House  of  Delegates  of  the  State  of  West  Virginia;  and  the 
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defendants  were  proprietors  of  the  Wheeling  D<Uly  RegitUr^  a  news- 
paper published  in  said  county.  A  newspaper  proprietor  is  just  as 
liable,  for  what  he  publishes  in  his  ftewspaper,  as  any  other  person; 
and  ho  is  liable  in  the  same  manner  and  to  the  same  extent.  The  law 
takes  no  cognizance  of  newspapers;  and  there  is  no  distinction 
between  the  publication  by  the  proprietors  of  a  newspaper,  and  a 
publication  by  any  other  person. 

The  terms ''  freedom  of  the  press  "  and  ^  liberty  of  the  press  ^  have 
misled  some  to  suppose  that  the  proprietors  of  a  newspaper  had  a 
right  to  publish  that  with  impunity,  for  the  publication  of  which 
others  would  have  been  held  responsible.  But  the  proper  significa- 
tion of  these  phrases  is,  if  so  understood,  misapprehended.  The  'Mib- 
erty  of  the  press  **  consif^ts  in  a  right  in  the  conductor  of  a  newspa- 
per to  print  whatever  he  chooses  without  any  previous  license,  but 
subject  to  be  held  responsible  therefor  to  exactly  the  same  extent, 
that  any  one  else  would  be  responsible  for  the  publication. 

In  the  case  of  Stebhins  y.  Merritt^  10  Cush.  25,  the  instruction 
given  by  the  court  below,  and  approved  by  the  Supreme  Court,  was: 
"It  has  been  urged  upon  you,  that  conductors  of  the  public  preM 
are  entitled  to  peculiar  indulgence,  and  have  especial  rights  and 
privileges.  The  law  recognizes  no  such  peculiar  rights,  privileges, 
or  claims  to  indulgence.  They  have  no  rights  but  such  as  are  com- 
mon to  all.  They  have  just  the  same  rights  that  the  rest  of  ths 
community  have,  and  no  more.  They  have  the  right  to  publish  ths 
truth,  but  no  right  to  publish  falsehoods  to  the  injury  of  others  with 
impunity." 

In  Davidson  v.  Duncan^  7  El.  &  BL  231  (90  Eng.  C.  L.),  Cols- 
BID6E,  J.,  says:  ^' There  is  no  difference  in  law  whether  the  publica- 
tion is  by  the  proprietor  of  a  newspaper  or  by  some  one  else.  There 
>8  DO  legal  duty  on  either  to  publish  what  is  injurious  to  another; 
and  if  any  person  does  do  so,  he  must  defend  himself  on  some  legal 
ground." 

But  the  fact  that  one  is  a  candidate  for  an  office  in  the  gift  of  the 
people  affords  in  many  instances  a  legal  excuse  for  publishing  language 
3onoerning  him  as  such  candidate,  for  which  publication  there  would 
be  no  legal  excuse,  if  he  did  not  occupy  the  position  of  such  candi- 
date, whether  the  publication  be  made  by  the  proprietors  of  a  news* 
paper,  or  by  a  voter,  or  other  person  having  an  interest  in  the  eleetioiL 
The  conduct  and  actions  of  such  candidate  may  be  freely  commentsd 
npon;  his  acts  may  be  oanrassed,  and  his  conduct  boldly  oensored. 


Nor  IB  it  material  that  such  criticiem  of  condu^  should  in  tlie  eatim&M 
of  a  jnry  be  just.  Tlie  right  to  criticise  the  action  or  conduct  of  the 
candidate  iB  a  right,  on  the  part  of  the  party  making  the  pablicatioD, 
to  jc^ge  bituBelf  of  the  jnBtncss  of  the  criticism.  If  )ie  was  liable 
for  damages  in  an  action  for  libel  for  a  publication  criticiung  the 
conduct  or  action  of  Buch  a  candidate,  if  a  jury  Bhould  hold  his  criti- 
cifiin  to  he  unjust,  his  right  of  criticism  would  be  a  delnsion,  n  men 
trap.  The  only  limitation  to  the  right  of  criticlBm  of  the  act»  or 
conduct  of  a  candidate  for  an  office  in  the  gift  of  the  people  is,  that 
the  criticism  be  bona  Jide,  As  this  right  of  criticism  is  confined  to 
ihe  acta  or  conduct  of  such  candidate,  whenevev  the/act3,  which  cod* 
Etitute  the  act  or  conduct  criticised,  are  not  admitted,  they  must,  of 
4-ourse,  be  proven.  But  as  respects  hit  person  there  is  do  sacb  large 
jirivilege  of  criticism,  though  he  be  a  caudidale  for  such  office. 

Ttiis  largtr  privilege  of  criticism  is  confined  to  bis  acts.  The  pub- 
lication of  defamatory  language,  affecting  his  moral  character,  can 
never  be  justified  on  the  ground  that  it  was  published  as  a  criticism. 
Uis  talents  and  qualification  mentally  and  physically  for  the  office 
he  asks  at  the  hands  of  the  people,  may  be  freely  commented  on  in 
jiablications  in  a  newspaper,  and  though  such  comments  be  harsh 
and  unjust,  no  malice  will  he  implied;  for  these  are  matters  of  opio* 
lOQ,  of  which  the  voters  are  the  only  judges;  but  do  one  has  a  right 
ny  a  publication  falsely  to  impate  crimes  to  snob  a  candidate,  or  pub- 
lish allegations  falsely  affecting  his  character. 

lo  Commonviealth  v.  Clapp,  4  Mass.  163,  Chief  Justice  FAUSONfl 
fays :  "  When  any  man  shall  consent  to  be  a  candidate  for  publio 
office,  conferred  by  the  election  of  the  people,  he  mast  be  considered 
as  putting  his  character  in  issue,  so  far  as  it  may  respect  his  fitness 
and  qualifications  for  the  office; "  but  he  adds:  "  The  publication  of 
falsehood  and  calumny  against  public  officers,  or  candidates  for  pub- 
lic offices,  is  au  offense  most  dangerous  to  the  people,  and  deserves 
punishment,  because  the  people  may  be  deceived,  and  reject  the  best 
citizens,'  to  their  gi'eat  injury,  and  it  may  be  to  the  loss  of  their 
liberties," 

In  Mayrant  v.  Richardson,  t  Kott.  &  M.  348,  where  the  words 
complained  of  were  spoken  and  written  of  a  candidate  for  congress, 
and  were  substantially  that  his  mind  was  so  impaired  and  weakened 
by  disease  that  it  could  not  be  depended  upon,  though  special  dam- 
agee  were  laid,  yet  the  court  held  on  demurrer  that  the  action  conld 
■ot  be  lostaiued,  though  the  language  oaed  was  false  and  mili(aoa% 
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though  had  the  words  used  or  letters  written  imputed  a  crime  or 
moral  delinquency,  the  action  woald  have  lain.  Justice  Moir,  in 
delivering  the  opinion  of  the  conrt,  says:  "IP? hen  one  becomes  a 
candidate  for  public  honors  he  makes  a  property  of  himself  for  pulv 
li .  investigation.  All  his  pretentions  become  the  proper  snbjects  of 
inquiry  and  discussion.  He  makes  himself  a  species  of  public  prop- 
erty, into  the  qualities  of  which  every  one  has  a  right  to  inquire,  and 
of  the  fitness  of  which  every  one  has  a  right  to  judge,  and  give  his 
opinions.  The  ordeal  of  public  scrutiny  is  many  times  a  disagreeable 
and  painful  operation;  but  it  is  the  result  of  freedom  of  speech, 
which  is  a  necessary  attribute  of  free  government;  and  the  same 
may  be  said  of  freedom  of  the  press." 

The  authorities  fully  sustain  the  position,  that  a  publication  in  a 
newspaper  made  either  of  a  public  officer  or  of  a  candidate  seekiog 
an  office  from  the  votes  of  the  people,  which  imputes  to  him  a  crime 
or  moral  delinquency,  is  not  a  privileged  publication,  either  absolute 
or  conditional ;  but  such  a  publication  is  per  se  actionable,  the  law 
imputing  malice  to  the  author  or  publisher.  See  Curtis  v.  Mussey  d 
<U.y  6  Gray,  281 ;  Aldrich  v.  J^ess  IHnting  Co.^  9  Minn.  ISS;  Sedeg 
v.  Blair y  Wright,  858,  683;  Boot  v.  JRn^,  7  Cow.  618;  King  v. 
Booty  4  Wend.  1  Id  ;  Hamoood  y.  AsUey^  1  B.  &  P.  47  ;  Jhmeomie 
V.  Daniel,  8  C.  &  P.  222. 

In  most  of  these  cases  the  distinction  I  have  drawn,  between 
oases  where  the  libelous  charges  published  against  public  officers 
elected  by  the  people,  or  candidates  for  public  office  before  the 
people,  merely  refer  to  the  mental  or  physical  condition  of  the 
party  to  fill  the  office,  and  cases  where  the  libelous  charge  imputes 
crime  or  moral  delinquency,  is  either  not  made  at  all,  or  but  vaguely 
alluded  to  ;  but  an  examination  of  these  will  show,  that  in  the  par* 
ticular  case  before  the  court,  which  was  being  commented  upon,  the 
libelous  charge,  which  the  court  held  was  actionable  per  se,  was  in 
every  case  a  charge  imputing  crime  or  moral  delinquency. 

Thus  in  the  case  of  Curtis  v.  Musset/y  6  Gray,  373,  the  court 
say  :  "  The  want  of  actual  interest,  to  vilify  or  libel  the  plainiiiT, 
rendered  the  publication  no  less  a  libel,  if  such  were  the  natural 
efiect  of  the  words  published.  There  were  passages  in  the  publica* 
tions,  which  appear  on  their  face  to  be  libelous,  such  as  the  charge 
of  legal  Jesuitism;  the  companion  to  Pilate  and  Judas;  the  charge  of 
prejudice  and  want  of  feeling  ;  the  assertion  that  the  decision  of  the 
eommisnoner  was  a  partisan  and  ignoble  act.    The  statements  com- 
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plained  of  were  not  privileged  commnnicationfl,  and  as  disciiBsioira 
upon  a  matter  of  public  interest,  do  not  appear  to  be  justified,  because 
they  charge  the  plaintiff  with  corrupt  and  improper  motives,  and 
because  the  answer  did  not  aver  their  truth.** 

It  will  be  observed  that  the  court  thus  selected,  as  not  privileged 
publications,  such  portions  of  the  charge  as  clearly  impute  moral 
delinquency,  and  tacitly  recognize  the  distinction  I  have  drawn. 

In  the  case  of  Aldrich  v.  I^ess  Printing  Co.,  9  Minn.  138,  it  does 
not  appear  what  the  charges  published  in  a  newspaper  against  the 
plaintiff  were ;  but  we  may  from  the  report  fairly  infer  that  they 
were  either  direct  charges  of  crimes,  or  imputed  to  him  moral  delin- 
quency. The  court  say  :  "  Freedom  of  the  press  and  freedom  of 
speech  are  equally  protected  by  the  Constitution.  In  this  country 
almost  all  offices  are  elective.  The  press  does  not  possess  any  immu- 
nities, not  shared  by  every  individual.  In  every  election  the  same 
freedom  of  discussion  of  the  merits  and  demerits  of  candidates  is 
allowed  to  the  press  and  people.  Nor  can  it  be  said,  that  every 
household  visitation,  made  by  itinerant  politicians,  poisoning  the 
minds  of  electors  with  libelous  and  scandalous  charges  against  candi- 
dates^ every  public  harangue,  filled  with  similar  matter,  every  club- 
room  discussion,  in  which  such  charges  are  bandied  about  with 
licentious  freedom  and  exaggeration,  are  privileged  communications, 
mud  impose  upon  the  injured  party  the  necessity  of  proving,  that 
they  were  uttered  and  published  with  express  malice.  We  have 
never  supposed,  that  the  freedom  of  speech,  even  in  this  country, 
could  legally  be  carried  to  such  extent.  Yet  if  such  is  the  law,  as 
to  an  article  published  in  a  public  journal,  there  can  be  no  good 
reason  shown,  why  it  does  not  extend  to  all  channels  of  communica- 
tion between  man  and  man  during  the  pendency  of  an  election.  We 
think  a  public  journal,  or  an  individual,  who  indulges  in  defamatory 
assertions  about  candidates  for  office,  is  equally  liable  for  his  acts 
with  those,  who  commit  the  same  offense  against  private  individuals.** 

I  think  it  is  obvious  that  the  defamatory  assertions,  alluded  to 
in  this  opinion,  are  charges  of  crimes  or  imputations  of  moral 
delinquency. 

In  Seeley  v.  JBlair^  Wright,  358,  the  charge  was  of  perjury.  The 
oourt  say:  "If  one  accuse  another  of  crime,  he  is  presumed  to  make 
a  false  accusation;  and  malice  is  inferred  from  the  falsehood.  That 
tbe  plaintiff  was  a  candidate  for  office  is  no  excuse  for  slandering  him* 
We  hare  no  right  to  tell  a  lie  of  another,  because  he  is  a  candidate 
Vol.  XXXI  —  96 
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for  office,  or  is  in  office;  though  we  may  speak  the  tmth  of  him,  we 
have  no  right  to  hear  false  witness  against  our  neighbor.  It  woaM 
subvert  oar  government,  to  allow  the  promulgation  of  falsehood, 
which  would  drive  from  office  men,  who  regard  character,  and  leave 
it  only  to  those  without  any."  And  in  a  suit  between  same  parties, 
Wright,  686;  the  charge  was  forgery.  The  court  say:  "As  to  the 
point  urged  that  the  plaintiff  was  a  candidate  for  office,  and  the 
defendant  an  elector,  I  need  only  say,  the  relation  of  the  parties  to 
«ach  other,  or  to  the  public,  confers  upon  the  defendant  no  right  to 
titter  falsehood  and  calumny.  An  elector  may  freely  canvass  the 
<3haracter  and  pretensions  of  officers  and  candidates;  but  he  has  no 
right  to  calumniate  one,  who  is  a  candidate  for  office,  with  impunity. 
If  the  law  sanctioned  such  a  course,  it  would  drive  good  men  from 
the  administration  of  public  affairs,  and  throw  our  government  into 
the  hands  of  the  worthless  and  profligate." 

The  same  judge  pronounced  this  opinion  in  each  of  these  cases; 
and  it  would  not  be  a  just  inference  from  his  saying,  that  an  '^  elector 
msLj  freely  canvass  the  character  of  a  candidate,"  that  he  could  make 
allegations  imputing  moral  delinquency  on  the  one  hand,  and  on  the 
^ther  it  would  not  be  just  from  his  saying,  "that  the  plaintiff  was  t 
candidate  for  office  is  no  excuse  for  slandering  him,"  to  infer  that 
3very  publication,  made  in  reference  to  a  candidate,  though  not  rcflect- 
\nvr  on  his  mcral  character,  would  be  regarded  as  libelous,  which 
would  be  so  held  if  made  with  reference  to  a  mere  private  person. 

In  the  cases  of  Boot  v.  -fftw^,  7  Cow.  613,  and  JKn^  v.  Booty  4 
Wend.  113,  the  publication  in  a  newspaper  was  that  lieutenant- 
-Governor  Root,  while  presiding  over  the  senate,  was  disgrngUngly 
drunk;  and  that  he  was  an  habitual  drunkard.  The  chief  justice 
-delivering  the  opinion  of  the  court  says, "  that  malice  is  to  be  implied, 
and  is  inferable,  from  the  libelous  character  of  the  publication  and 
its  falsity.  I  fully  subscribe  to  the  doctrine  of  Chief  Justice  Parsojcs 
(4  Mass.  R.  169)  that  when  any  man  shall  become  a  candidate  forao 
elective  office,  he  puts  his  character  in  issue  in  respect  to  his  fitness 
and  qualification  for  the  office;  that  the  publications  of  truth  on 
that  subject  are  not  libelous;  and  that  the  publications  of  falsehood 
-against  public  officers  or  candidates  deserve  punishment.  I  know  o( 
no  decision  which  goes  the  length  of  justifying  unbounded  slandet 
on  such  occasions." 

In  the  same  case,  on  an  appeal  to  the  oourt  of  errors,  ChMicellot 
Walwobth  says:  **  It  ia  supposed  by  the  coansel  of  the  defendant^ 
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that  an  editor  of  a  public  paper  may  publish  what  he  pleases  of  a 
candidate  for  public  office  with  impunity,  provided  he  satisfies  the 
jury  he  believed  it  to  be  true,  or  that  he  had  no  ill  will  against  the 
person  injured.    Malice  is  said  to  be  the  gist  of  the  action.     But 
this  certainly  does  not  mean  malice  or  ill  will  towards  the  in  livid* 
oal,  in  the  ordinary  sense  of  the  term.     If  such  were  the  case,  in 
action  would  not  lie  against  the  proprietor  of  a  paper  for  libel,  pub- 
lished in  his  absence,  or  without  his  knowledge,  but  that  such  action 
would  lie  is  settled  law.     Andres  v.  WellSy  7  Johns.  260.    In  ordinary 
cases  of  slander  the  term,  maliciously,  means  intentionally  and  wrong- 
fully.    Malice  is  an  implication  of  law  from  the  false  and  injurious 
nature  of  the  charge."    And  again:  ''It  is  however  insisted  that 
this  libel  was  a  privileged  communication.     If  so,  the  defendants 
were  under  no  obligation  to  prove  the  truth  of  the  charge;  and  the 
party  libeled  had  no  right  to  recover,  unless  he  established  malice 
in  fact,  or  showed  that  the  editors  knew  the  charge  to  be  false.    The 
effect  of  such  a  doctrine  would  be  deplorable.     Instead  of  protect- 
ing, it  would  destroy,  the  freedom  of  the  press,  if  it  were  understood 
that  an  editor  could  publish  what  he  pleased  against  candidates  for 
ofBce,  without  being  answerable  for  the  truth  of  such  publication. 
No  honest  man  could  afford  to  be  an  editor;  and  no  man,  who  had 
any  character  to  lose,  would  be  a  candidate  for  office  under  sach  a 
construction  of  the  law  of  libel.     The  only  rule  to  adopt  in  such 
cases  is  to  permit  editors  to  publish  what  they  please  in  relation  to 
the  character  and  qualifications  of  candidates  for  office,  but  holding 
them  responsible  for  the  truth  of  what  they  publish." 

This  language  would  seem  to  put  allegations  in  reference  to  quali- 
fications not  involving  character,  upon  the  same  footing  as  allega- 
tions imputing  moral  delinquency.  And  this  may  have  been  the 
view  of  Chancellor  Walworth;  but  as  the  charge  in  the  particular 
case  he  was  considering  was  a  charge  that  the  candidate  was  an 
liabitnal  drunkard,  which  involves  moral  delinquency,  it  would  not, 
perhaps,  be  right  to  give  to  the  chancellor's  language  a  larger  mean- 
ing than  that  an  editor  should  be  held  responsible  for  the  truth  of 
sach  allegations. 

In  the  case  of  Sarwood  v.  Astlet/y  4  B.  <fe  P.  47,  the  words  which 
were  the  basis  of  a  suit,  were  uttered  against  a  candidate  for  parlia- 
ment, and  were:  **  Sir  Jacob  Astley  is  a  scoundrel,  a  coward,  a  liar, 
^  assassin  and  a  murderer."  Sir  Jambs  Mansfield,  chief  justice, 
^7^:  **  It  seems  to  be  supposed  that  the  situation  of  a  candidate  foi 
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parliament  is  snch  as  to  make  it  lawful  for  any  man  to  say  anything 
of  him.  To  that  proposition  I  cannot  assent.  It  woald  be  a  strange 
d  DCtrine  indeed  that  when  a  man  stands  for  the  most  honorable  posi- 
tion in  the  country,  any  person  may  accuse  him  of  any  imaginable 
Clime  with  impunity.  The  particular  situation  of  the  plaintiff  ca» 
not  prevent  the  words  from  being  actionable." 

No  inference  can  be  drawn  that  the  court  in  this  case  would  hare 
held  that  words  asserting  the  mental  or  physical  disqualifications  of 
a  candidate,  though  published  and  false,  would  have  sustained  aa 
action. 

In  the  case  of  l>uncomb  v.  Danielj  8  C.  &  P.  222  (34  Eng.  C.  Lw 
R.  61),  the  basis  of  the  action  of  libel  was  a  letter  published  in  a 
newspaper,  charging  a  candidate  for  parliament  with  cheating  in  two 
transactions  named.  Lord  Denman,  chief  justice,  said:  '*  It  appear» 
to  me  the  occasion  did  not  justify  the  present  publication.  However 
large  the  privilege  of  electors  may  be,  it  is  extravagant  to  suppose 
that  it  can  justify  the  publication  to  all  the  world  of  facts  injurious 
to  a  person  who  happens  to  stand  in  the  situation  of  a  candidate.'* 
It  seems  to  me  but  fair  to  interpret  this  language,  in  view  of  the 
facts  of  the  case,  as  meaning  '*  injurious  to  the  moral  character  of  a 
candidate." 

These  decisions  are  not,  I  think,  when  considering  the  facts  of  tha 
cases  in  which  they  were  delivered,  inconsistent  with  the  proposition 
I  hive  stated  that  a  candidate  for  the  suffrages  of  the  people  cannot 
complain  that  his  talents  and  qualifications  mentally  and  physically 
for  the  office  he  seeks  are  commented  on  in  the  newspapers,  evea 
though  these  comments  be  ever  so  malicious  and  unjust.  When  be 
becomes  such  a  candidate,  all  his  pretentions  become  the  proper  sub- 
ject of  inquiry  and  discussion,  so  far  as  his  fitness  for  the  office 
either  mentally  or  physically,  is  concerned.  The  public  interest 
ro»|uircs  that  this  discussion  should  be  untrammeled;  and  that  no  one 
should  be  held  liable  for  anything  he  may  publish  concerning  the 
fitness  of  such  candidate,  mentally  or  physically,  for  the  office  be 
seeks.  For  if  his  liability  for  publications  in  reference  to  such 
candidate's  fitness  in  these  respects  depended  on  the  judgment  of  a 
jury,  whether  th^  publications  were  either  true  or  free  from  malice^ 
the  public  interest  must  suffer;  as  the  apprehension,  caused  by  such 
a  liability,  would  prevent  that  free  discussion  of  the  fitness  of  caodi* 
dates  fur  popular  suffrage,  which  is  absolutely  essential  to  the  sa» 
oessfol  operation  of   a  republican  government.     And  the  paUk 
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It  fnitber  requires  tfaat  the  condact  ftnd  aota  of  such  a  candi- 
^Ute  be  freely  criticised  in  the  newspapers,  and  that  there  shall  hn 
no  liability  incurred  for  such  critioism,  though  it  be  ever  so  unjust, 
provided  it  be  bona  Jide,  nni  provided  the  facts  constituting  such 
ttcta  or  conduct  criticised  are  proven  to  be  true.  But  public  policy 
forbids  that  the  moral  character  of  such  a  candidate  should  be  falsely 
■aiwajled  in  the  newspapers,  or  that  he  should  be  falsely  charged  by 
pnlili cations  in  newspapers  with  crimes.  If  the  newspaper  press  was 
allowed  to  be  licentious,  the  result  would  be  to  drive  from  the  con- 
trol of  newspapers  all  men  of  oharaoter,  and  to  deter  from  seek- 
ing office  all  hut  the  profligate  and  abandoned.  Nor  wonid  the 
result  be  different  if  a  belief  in  the  facts,  on  which  sach  false 
Mid  libelous  allegations  were  based,  was  held  to  be  a  legal  excuse 
for  publications  of  this  cbanicter  against  Nuch  candidates.  To  justify 
fluch  a  publication,  it  must  be  proven  that  the  allegation  is  trne  in 
Cact. 

Applying  this  law  to  the  case  under  consideration,  as  the  declara- 
tion  itself  shows  on  its  face  that  when  the  alleged  libels  were 
ftablisbed,  the  plaintiff  was  a  candidate  for  popular  suffrage  in  Ohio 
5M>unty,  any  allegations  which  referred  to  his  fitness  for  the  office 
he  sought,  mentally  or  physically,  were  privileged  publications,  and 
■could  not  be  the  basis  of  a  libel  suit;  nor  any  other  allegations  which 
-did  not  refer  to  his  moral  oharaoter,  though  thoy  were  ever  so  harsh 
and  uncomplimentary. 

Tbe  declaration  oontains  several  allegations  of  this  character, 
^rhicb  are  complained  of  as  libelous,  such  as  the  "laboring  men 
vere  taught  to  believe,  that  a  certain  candidate  (meaning  the  plain- 
tiff), who  never  did  an  honest  day's  work,  is  their  espeoial  champion 
and  friend,"  "  a  confessed  ignoramus,  he  argues  that  intelligence 
«hould  control  the  election  "  (meaning  thereby  that  the  plaintiff  was 
publicly  and  confessedly  known  to  be  a  man  of  great  Ignorance) 
and  "the  laboring  men  of  Wheeling  are  asked  to  vote  for  a 
Tnan  who  never  earned  an  honest  penny,  or  did  a  stroke  of  labor 
in  his  life.  Honest  industry  loathes  such  associations.  Vote  for 
Pannell." 

These  statements,  published  about  a  candidate  for  popular  suffrage 
are  not  libelous.  They  amount  only  to  allegations  that  he  is  an 
aneduoated,  lazy  and  ignorant  man,  and  as  such  he  is  unfit  to  ropre- 
-sent  the  people.  Such  allegations  may  be  made  about  a  candidate 
lor  ladi  position,  and  are  not  rendered  libeloas  by  being  ezpreased 
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in  coarse  and  harsh  langaage.  Saoh  langaage  may  show  ill  will  oa 
the  part  of  the  publisher;  bat  such  a  publication  being  absolutely 
privileged,  its  malicious  insertion  in  a  newspaper  does  not  render  it 
a  legal  basis  for  a  libel  suit. 

There  are  also  other  allegations  in  the  declaration,  which  are  not 
per  se  libelous  when  published  with  reference  to  a  candidate  for  such 
position ;  but  which,  explained  by  a  proper  inducement  and  aocom* 
panied  by  a  suitable  innuendo,  would  be  libelous,  such  as  these:  "  No 
man  in  the  community  has  any  interest  in  seeing  the  county  dis- 
graced by  sending  a  social  leper  to  speak  and  act  for  her  in  publio 
councils,"  and  "  it  is  as  much  the  duty  of  a  citizen  to  vote  against 
Jimsweeney  to-day,  as  it  would  be  to  deodorize  against  the  cholera.** 
This  language  charges  that  the  candidate  is  utterly  unfit  to  be 
received  into  decent  or  polite  society.  If  this  unfitness  was  alleged 
to  arise  from  his  total  want  of  education,  his  rude,  unpolished  or 
vulgar  manners,  his  disgusting  or  filthy  mode  of  dressing,  such  allega- 
tions, published  against  a  candidate  for  such  a  position,  would  be 
absolutely  privileged.  They  would  be  no  assault  on  his  moral 
character.  His  ignorance,  stupidity,  rudeness  of  manners  or  filthy 
habits  of  dress  might  be  freely  commented  on;  and  whether 
allegations  of  this  character  were  true  or  false,  uttered  maliciously 
or  in  good  faith,  they  could  not  be  the  basis  of  a  libel  suit.  On  the 
other  hand,  the  meaning  to  be  attached  to  the  words,  he  is  a  '*  social 
leper,"  and  the  obnoxious  word  "  deodorize,**  as  used  above,  may  be 
that  his  moral  traits  of  character  are  such  as  require  his  banishmeot 
from  society.  If  there  was  an  inducement  and  innuendo,  which 
fairly  interpreted  would  give  this  meaning  to  these  phrases,  thea 
they  would  be  libelous  ;  but  unexplained,  they  are  not,  I  think,  libel- 
ous, when  published  against  a  candidate  for  such  position. 

But  there  are  in  the  declaration  charges  of  the  publication  by  the 
defendants  of  a  large  number  of  allegations,  which,  though  pub- 
lished against  a  candidate  for  such  position,  are  unquestionably  libel- 
ous,  and  not  entitled  to  be  considered  privileged  publications, 
absolute  or  conditional.  They  are  violent  assaults  on  his  moral 
character,  which,  if  untrue,  which  the  law  presumes  them  to  be, 
unless  the  contrary  is  shown,  are  gross  outrages,  the  publicatioo  of 
which  would  not  be  justified,  though  the  publisher  believed  them  to 
be  true,  and  had  probable  cause  for  so  believing.  Such  publioaUoof 
can  only  be  justified  by  proof  of  their  truth. 

Such  is  the  character  of  the /olio  wing  statemeota*  pabliahed  by  Iks 


Sweeney  ▼-  Baker, 
defendants  :  "A  profeaeioDal  gambler,  he  preaches  morality;'*  "lei 
the  people  of  Ohio  county  oot  eeleot  a  representative  from  the  prisa 
ring  or  gambling  den  ; "  "  the  noble  game  of  draw  poker  is  a  candi- 
dal for  popular  suffrage  to-day.  It  runs  on  the  same  ticket  with 
tbe  manly  art  of  fist  and  sknll ; "  "  aa  a  political  argument  the  Set  of 
a  bally  and  the  kit  of  a  gambler  are  not  entirely  satisfactory,** 
"bullies  and  blacklegs  are  supposed  to  be  an  inevitable  evil,  the 
buEzarde  and  body^anatcbors  of  society;"  "when  the  bally  and 
the  blackleg  presents  his  personal  and  professional  issue  for  approval 
■t  the  polls,  it  is  safe  to  be  presumed,  the  intelligence  and  respecta- 
bility of  the  community  will  decide  it  to  his  satisfaction  ; "  "  would 
you  select  a  man  to  make  laws,  whom  yon  would  kick  ont  of  youT 
house,  and  whom  yon  wouldn't  trust  in  your  hen  coop?"  "we  are 
not  disposed  to  believe  that  Ohio  county  people  are  going  to  vote  to- 
day for  rowdyism  and  the  pimpery  of  the  faro  bank;"  "if  Jim- 
Bweeney  can  be  sent  to  Charleston,  be  might  be  induced  to  take  a  faro 
kit  with  him,  and  enliven  the  tedium  of  legislatiun  with  the  enno- 
bling diversion  which  has  brought  such  bright  lanrels  to  his  brow ;  ** 
and  "not  now,  for  the  first  time,  do  we  summon  the  people  of  thi» 
county  to  cast  their  ballots  agunst  the  boozing-ken,  the  sweat-clotb 
and  the  bagnio." 

These  publications  amount  to  charging,  that  the  plaintiff  was  ft 
professional  gambler,  a  bully,  a  thief  and  a  whore-master.  If  thia 
were  trne,  these  publications  were  entirely  jnstifiable.  Any  citizea 
would  have  a  perfect  right,  by  such  publications,  to  warn  the  people 
against  electing  to  the  legislature  a  man  of  such  infamous  character. 
If  the  truth  was  not  a  complete  Justification  of  such  a  publication 
against  a  candidate  for  popular  suffrage,  our  legislative  halls  might, 
and  probably  would,  be  filled  with  scoundrels  of  the  lowest  kind. 
The  preservation  of  a  republican  government  requires,  that  when  a 
man  of  such  character  offers  himself  as  a  candidate  for  popular  suf- 
frage,  any  citizen  through  the  newspaper  press,  may  expose  the 
inramous  character  of  the  candidate,  and  thus  avoid  the  imposition 
oil  I  be  people  of  such  men  to  office. 

On  the  other  hand  a  person,  who  publishes  in  a  newspaper  falsely, 
that  a  candidate  for  such  an  office  is  a  professional  gambler,  a  bully, 
a  ihief  and  a  whore-master,  ought  to  be  severely  punished.  The 
fact  that  the  party  is  a  candidate  for  an  office  to  be  bestowed  by  th« 
votes  of  tbe  people,  so  far  from  its  being  a  justification  for  such 
falsehoods,  makes  the  outrage  greater.    If  pablUbed  agunat  a  pri- 
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rate  person  not  seeking  such  an  office,  it  is  admittedly  a  great  oat- 
rage,  for  which  the  law  affords  redress  not  only  by  civil  action  by 
the  party  injured,  but  also  by  indictment.  But  if  such  falsehoods 
are  published  against  a  candidate  for  popular  suffrage,  the  outiage 
committed  is  still  greater.  If  it  were  allowed  by  law  to  be  don% 
with  impunity,  it  would  be  utterly  destructive  of  a  republican  gov- 
ernment. Who  would  be  a  candidate  for  office  in  such  a  govemment, 
if  falsehoods  of  this  infamous  character  could  be  published  against 
him  ?  None  would  be  such  candidates  but  abandoned  men,  who  had 
DO  respect  for  their  charactei-s.  And  how  intolerable  would  the  gov* 
ernment  become,  whose  offices  were  filled  by  men  of  such  character  I 
The  law,  as  well  as  the  juries,  must  suppress  such  licentioasness  of 
the  press. 

It  is  proper  to  say,  that  what  1  have  said  with  reference  to  the 
right  to  publish  certain  remarks  in  a  newspaper  relative  to  a  candi- 
date for  an  office,  within  the  gift  of  the  people,  should  be  understood 
Its  confined  to  candidates  for  office  to  be  elected  by  the  people,  and 
cannot  be  extended  to  candidates  for  an  office,  the  appointment  to 
ivhich  is  made  by  a  board  of  limited  members,  such  as  a  city  coan- 
cil.  The  nght,  to  make  unjust  and  false  commentaries  on  the  qoalh 
fications  of  a  candidate  for  an  office  of  this  doscription,  b  nmeh 
more  limited.     See  Kren  v.  Bennett^  19  N.  T,  174. 

[Omitting  other  matters.] 

All  concurred.  JudgmaU  ^ffkm$JL 
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(18  W.  Va.  889.) 
Negotiable  instrumenU^alter€Ui(m--~  renewal 

A.  promissory  note,  payable  '*at  the  banking  house  of  Hoge,  Sheets  &  Ooc, 
Bellaire,  Ohio,"  was  indorsed  for  accommodation,  by  the  defendants  and  by 
others,  and  afterwards,  without  the  consent  or  knowledge  of  the  defendsnta, 
the  maker  altered  the  place  of  payment  to  "  National  Bank  of  West  Yiiginia. 
at  Wheeling,"  and  it  was  negotiated  for  his  benefit  to  a  bona  fide  purchaser. 
That  note  was  twice  renewed,  the  defendants  and  others  indorsing  botl 
renewals,  and  the  original  and  the  first  renewal  note  being  surrendered.  lo 
an  action  upon  the  last  renewal,  held,  that  although  the  alteration  of  the  orig- 
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Iii«l  note  woold  havo  diacharpd  the  defendania,  jet  the  reamsle  ware  apoa 
•  new  coiulderMiaa,  luuaely,  the  extauaion  of  time  to  the  maker,  and  the 
dafcGduita  were  liable. 

ACTION  upon  a  promiMory  note.  The  defendanta,  Edwarda  and 
Lockwood  were  accommodation  indorBers,  with  others.  The 
note  was  a  second  renewal  of  one  wbich  was  made  bj  the  Bamfl  maker, 
andinlorsed  by  the  defendautB,  as  aooommodation  indoraen,  with 
others.  As  drawn  the  original  note  was  payable  "at  the  banking 
house  of  Hoge,  Sheets  Sa  Co.,  Bellaire,  Ohio,"  out  withoat  the 
knowledge  or  consent  of  the  defendants,  the  maker  altered  the  plaoe 
of  payment  to  **  National  Bank  of  West  Virginia,  at  Wheeling,"  and 
the  plaintiff  b<ma  fide  discounted  it  for  him.  At  maturity  it  wan 
renewed  and  the  original  was  surrendered,  ftod  when  that  renewal 
note  fell  dne,  it  was  aorrendered,  and  the  aot«  ia  nit  ma  ^T«a> 
The  pUintiff  bad  judgment  below, 

SoiUday  A  Son,  for  plaintiffs  in  error. 

Caldmdi  A  CaldtotU,  for  defendant  in  error. 

Hathond,  J.  (Omitting  statements  of  pleadings  and  faota,  and 
the  eetablishment  of  the  invalidity  of  the  original  not«  as  agunst 
defendanu  by  reason  of  the  alteration.) 

The  defendants,  E<lwsrd8  and  Lockwood,  in  the  case  before  as,  in 
their  Rpeuial  plea,  aver  that  said  note,  after  its  alteration  as  aforesaid, 
was  discounted  to  and  at  plaintiff's  bank,  at  the  instance  and  by  the 
procurement  of  said  Bell,  the  maker  thereof,  who  received  the  pro- 
ceeds of  the  same.  This  allegation  admits  and  declares  in  subet&noe 
and  effect,  that  said  alteration  of  the  note  was  made  by  swd  Bell, 
the  maker,  or  with  his  knowledge  and  consent,  ^nd  that  before 
delivery  thereof  to  the  plaintiff  and  before  the  same  was  discounted 
by  the  plaintiff,  and  that  said  Bell,  the  maker,  delivered  sud  note 
to  the  plaintiff,  as  it  then  appeared  and  as  altered,  as  a  genuine  note, 
and  received  fVom  the  plaintiffthe  proceeds  of  said  note,  so  discounted 
by  plaintiff.  Taking  the  allegation  of  the  plea  as  tme  in  this  respect, 
under  the  authorities  I  have  cited,  and  on  principle,  Bell,  the  maker, 
was  liable  to  be  sued  upon  said  altered  note  by  the  plaintiff  after  its 
maturity;  and  upon  the  state  of  facts  alleged  in  the  plea,  the  plain- 
tiff would  under  the  law  hare  been  entitled  to  noover  tb*  amount 
V<H.  XXXI  — »7 
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of  said  altered  note  from  said  Bell.  Of  this  it  appears  to  me  there 
can  be  no  question. 

This  suit,  as  we  have  seen,  is  founded  upon  the  note  of  February 
4y  1876,  and  the  defendants,  Edwards  and  Lockwood,  aver  in  tneir 
said  special  plea,  that  the  said  last-named  note  and  the  note  of 
October  1,  1875^  were  renewals  of  the  said  note  of  May  28,  1875, 
which  was  then  indorsed  by  them,  payable  at  the  banking  house  of 
Hoge,  Sheets  &  Co.,  in  Bellaire,  in  the  State  of  Ohio;  and  that  they, 
at  the  time  of  the  indorsement  of  the  two  last  notes,  had  no  knowl- 
edge of  any  kind  of  alteration  of  said  note  of  May  28,  1875,  nor  had 
they  any  such  knowledge  until  after  the  commencement  of  this  suit; 
that  no  new  consideration  ever  was  received  by  them,  or  either  of 
them,  from  plaintiff  or  any  person,  for  said  two  renewed  notes. 

It  seems  to  me,  after  an  examination  of  a  number  of  cases  and 
general  authorities  bearing  on  the  subject,  that  said  special  plea  is 
insufficient  in  substance  and  law;  and  that  the  said  Municipal  Court 
did  not  err  in  sustaining  the  plaintiff's  demurrer  to  said  special  plea. 

'^  By  the  rules  of  the  common  law  no  promise,  which  is  not  made 
for  a  consideration,  can  be  enforced.  This  consideration  may  be 
either  a  gain  or  benefit  of  any  kind  to  him,  who  makes  the  promise, 
or  a  loss  or  injury  of  any  kind,  suffered  by  him,  to  whom  it  is  made; 
such  gain  being  the  cause  of,  or  inducement  to,  the  promise,  and  the 
promise  being  the  cause  of,  or  the  inducement  to,  such  loss."  Pan. 
on  Notes  and  Bills,  §  1,  175.  In  the  case  of  negotiable  biUs  and 
notes  generally,  a  consideration  is  presumed  between  the  immediate 
parties  thereto;  but  this  presumption  may  be  rebutted  by  evidence; 
and  proof  that  there  was  no  consideration  in  fact,  will  constitute  a 
perfect  defense.  But  as  to  subsequent  bona  fide  holders  for  value 
this  presumption  of  consideration  is  conclusive.  As  to  them  it  is 
immaterial  whether  there  was  any  consideration  between  prior  par> 
ties  or  not.  '^  Therefore  a  maker  cannot  defend  himself,  on  the 
ground  that  he  promised  without  consideration,  against  the  suit  of 
an  indorsee;  nor  can  an  indorser  against  the  suit  of  the  indorsee  of 
his  indorsee.  But  a  maker  sued  by  the  payee,  or  an  indorser  by  bis 
indorsee,  or  in  general  any  promisor,  sued  by  the  party  to  whom  he 
directly  promises,  may  make  this  defense."  Pars.  Notes  uid  Billii 
175, 176;  1  Dan.  Neg.  Inst.  126, 127, 128, 129,  ISO,  185,  and  cases thefs 
cited;  Story  on  Promissory  Notes  (5th  ed.),  210. 

A  defendant  may,  in  general,  make  the  defense  of  a  waot  :€  con- 
sideration against  a  remote  party,  if  he  could  have  made  it  againsC 
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a  nearer  party,  and  the  nearest  party  took  the  paper  from  the  nearer 
party  with  a  knowledge  that  it  was  open  to  this  defense.  But  a  verj 
important  exception  to  this  rule  prevails  in  the  case  of  accommodatioa 
paper.  The  plain  reason  of  this  is,  that  the  accommodation  maker, 
acceptor  or  indorser  intends  to  lend  his  credit,  and  does  it  as  a  favor 
to  »ome  party  who  pays  him  nothing.  This  party  therefore  can 
never  sne  him;  or  if  he  does,  the  want  of  consideration  will  be  a  per- 
fect defense.  Bat  if  this  accommodated  party  uses  the  credit  he 
has  borrowed  by  selling  the  note  or  getting  it  discounted,  the  holder 
may  say:  '*I  bought  the  note,  or  discounted  it,  for  the  very  reason 
that  I  knew  you  had  lent  your  credit  on  it;  and  I  took  it  on  the  faith 
of  your  credit.^  We  must  therefore  understand  the  legal  definition 
of  an  accommodation  party  to  negotiable  paper  to  be  one  who  puts 
his  name  there  without  any  consideration,  with  the  intention  of  lend- 
:ng  bis  credit  to  the  accommodated  party."  1  Pars,  on  Bills  and  Notes, 
183,  184;  Story  on  Prom.  Notes  (5th  ed.),  1,  217,  218;  Dan.  Neg. 
Inst.  148,  149,  150. 

We  have  seen,  however,  that  when  said  altered  note  matured  the 
plaintiff  had  a  right  of  action  against  the  maker  of  the  note  at  bar; 
and  the  two  notes  given  in  renewal  thereof,  as  alleged  in  said  plea, 
each  operated  at  least  a  suspension  of  the  debt  evidenced  by  the 
original,  and  of  the  right  to  sue  the  maker  thereof  therefor,  until  the 
maturity  and  dishonor  of  such  renewal  note.  2  Dan.  Neg.  Inst.  259, 
260,  264,  and  authorities  there  cited. 

As  soon  as  the  note  or  bill  given  in  renewal  is  dishonored,  the 
original  debt  revives;  and  the  creditor  may  pursue  his  remedy  for  it 
or  sue  upon  the  bill  or  note.  The  bill  or  note,  taken  in  conditional 
payment,  became  by  its  dishonor  a  collateral  security,  which  tbe 
creditor  may  retain,  and  endeavor  to  collect,  without  forfeiting  the 
rifyht  to  proceed  in  the  principal  cause  of  action,  subject  to  the  obli- 
gation of  surrendering  up  the  bill  or  note  at  the  trial.  2  Dan.  Neg. 
Inst.  264;  Lazier  v.  Nei)in,  3  W.  Va.  622,  627,  628. 

The  said  special  plea  substantially  shows  that  the  plaintiff  gave 
a  consideration,  deemed  valuable  in  law,  for  tbe  note  given  in 
renewal  of  the  original  altered  note.  By  accepting  the  note  given 
in  renewal  it  gave  extension  of  time  at  least  to  the  maker  of  the 
original  note,  which  time  was  until  the  maturity  and  dishonor  of  the 
note  given  in  renewal.  Or  in  other  words,  the  plaintiff,  by  receiving 
said  renewal  note  for  a  valuable  consideration,  agreed  to  forbear  to 
fue  the  maker  of  the  original  note,  as  well  as  ai^^  of  the  indorsers, 
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TM  to  whom  the  original  altered  note  wa^  valid  and  binding;  ftndth« 
plea  fails  to  allege  that  the  alteration  alleged  was  made  withomi 
the  knowledge  or  consent  of  the  maker  or  of  any  of  the  indort- 
€ra,  except  Edwards  and  Lockwood. 

An  agreement  to  forbear  for  a  time  proceedings  at  law  or  in 
eqnity,  to  enforce  a  well-founded  claim  is  a  ralid  consideration  for  a 
f>romiae.  Bnt  this  consideration  fails,  if  it  be  shown  that  the  dtim 
18  wholly  and  certainly  unsustainable  at  law  or  equity.  **  It  is  not 
fnaterial  that  the  party  who  makes  the  promise,  in  consideration  of 
«ach  forbearance,  should  have  a  direct  interest  in  the  suit  to  be 
Corbome,  or  be  directly  benefited  by  the  delay.  It  is  enough  that 
lie  requests  such  forbearance,  for  the  benefit  of  the  defendent  will  be 
supposed  to  extend  to  him;  and  it  would  also  be  enough  to  make  the 
consideration  valid,  that  the  creditor  is  injured  by  the  delay.  Bnt 
Jthere  must  have  been  some  party  who  could  have  been  sued.  And 
7in  cases  in  which  the  person  to  be  forborne  is  not  mentioiiad, 
%ut  the  forbearance  may  be  understood  to  be  forbearanoe  of  whe- 
-ever  might  be  sued,  the  promise  founded  on  snoh  consideration  is 
binding,  if  there  be  any  person  liable  to  suit,  though  the  defendant 
liimself  is  not  liable.  In  general,  the  waiver  of  any  legal  right,  tt 
the  request  of  another  party,  is  a  snfiicient  consideration  for  s 
promise  or  the  waiver  of  any  equitable  right.**  1  Pars.  Con.  (S(h  eil.) 
440,  443,  444,  and  cases  there  cited ;  id  (2d  ed.),  399,  367,  368,  369, 
and  cases  there  cited  in  notes;  2  Dan.  Neg.  Inst.  147;  Pim.  Notes 
«nd  Bills,  198,  190. 

Any  damage  to  another,  or  suspension  or  forbearanoe  of  his  right, 
IS  a  foundation  for  an  undertaking  and  will  make  it  binding,  though 
tio  actual  benefit  accrue  to  the  party  undertaking.  3  Burr.  1 673,  and 
the  opinion  of  I/ord  Ellbnbobouoh  and  the  other  judges  in  the 
case  of  Jones  v.  Ashbamham^  4  East,  45«'S,  463,  464,  465,  466.  '^Fof^ 
l)earance  is  not  a  good  consideration  for  a  promise,  where  there  i« 
Y10  debt  in  existence;  but  if  one  be  liable  for  a  debt,  general  promi^e^ 
by  several,  in  consideration  of  forbearance,  are  good  and  will  bind 
»ll.  When  there  has  been  a  contract  with  the  principal  for  delay, 
upon  which  the  surety  might  claim  his  discharge,  if  the  primnpsl 
and  surety  subsequently  agree  upon  a  general  contract  to  forbear 
the  collection  of  the  debt  for  a  certain  period,  such  contract,  in  the 
sbsence  of  fraud,  is  upon  good  consideration,  the  principal  beioj 
liable,  and  will  bind  the  surety  as  well  as  the  principal.**  JKtm 
Hampshire  Savings  Bank  v.  Golmfsd^  15  N.  H.  119.    <*  When  %  party 
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is  in  possession  of  a  negotiable  instrument,  the  presamption  is  that 
he  holds  it  for  value,  and  the  burden  of  proof  is  upon  him  who  dis- 
putes it,  an  exception  being  when  the  defect  appears  on  the  face  of 
the  instrument     Ooodman  v.  Simonds,  20  How.  343. 

In  the  last-named  oase  at  pages  370  and  371,  JnstioeCuFFOBD  says: 
^  WLen  the  settlement  was  made,  the  new  notes  were  given  in  pay* 
meat  of  the  prior  indebtedness,  and  the  collaterals  previously  held 
were  surrendered  to  the  defendant,  and  the  time  of  payment  was 
extended  and  definitely  fixed  by  the  terms  of  the  notes,  showing  an 
agreement  to  g^ve  time  for  the  payment  of  a  debt  already  overdue, 
and  a  forbearance  to  enforce  remedies  for  its  recovery;  and  the 
implication  is  very  strong,  that  the  delay  secured  by  the  arrangement 
eoMstituted  the  principal  inducement  to  the  transfer  of  the  bilL 
Such  a  suspension  of  an  existing  demand  is  frequently  of  the  utmost 
importance  to  a  debtor;  and  it  constitutes  one  of  the  oldest  titles  of 
the  law  under  the  head  of  forbearance,  and  has  always  beea  con* 
udered  a  sufficient  valid  consideration.  EUing  v.  Vanderlyriy  4  Johna» 
237;  Morion  v.  Burn,  7  Ad.  d&  E.  19;  Baker  v.  Waiker,  14  M.  ife  W* 
465;  Vennuan  v.  Sta^ord,  1  Cush.  168;  WaUon  v.  Mascell^  13  M.  A 
W.  453;  Com.  Dig.,  action  Assumpsit,  B.  1;  WTieeler  v.  Shcum^  Id 
Pick.  52 ;  Story  on  Prom.  Notes,  §  1 86,  and  cases  cited.  The  surrender 
of  other  instruments,  although  held  as  collateral  security,  is  also  a 
good  consideration;  and  this,  as  well  as  the  former  proposition,  is 
now  generally  admitted,  and  is  not  open  to  dispute.  Dtpeau  v. 
Waddington,  6  Whar.  220;  Bornblotoer  y.  JP^oud,  2  B.  ds  A.  327; 
BidoiU  V.  Bristow,  1  Cromp.  4&  J.  231;  Bank  of  Salina  v.  Bahcock^ 
21  Wend.  499;   Young  v.  Lee,  2  Ker.  551." 

Taking  the  allegations  of  said  special  plea  to  be  true,  as  therein 
pleaded,  it  seems  to  me,  that  the  plaintiff  under  the  allegations  ol 
Mid  plea  must  be  considered  and  held  to  be  a  bona  fide  holder,  for 
valuable  consideration,  of  the  promissory  note  sued  upon;  and  that 
the  matters  of  defense,  pleaded  in  bar  of  the  plaintiff's  right  to 
recover,  as  pleaded,  are  not  sufficient  in^  law,  if  true,  to  bar  the  plain* 
tifif's  right  of  recovery  upon  the  promissory  note,  sued  upon  and  in 
the  declaration  mentioned. 

The  Municipal  Court  of  Wheeling  therefore  did  not  err  in  sostain- 
iag  the  plaintiffs  demurrer  to  said  special  plea. 

In  1  Par.  Notes  and  iiiills  at  pages  201, 202,  he  says:  **  A  note  gives 
by  a  party  in  satisfaction  of  a  liability,  from  which  he  was  discharged 
In  ignorance  of  the/ucto  which  constituted  sad^ditM^harge,  cannot  b* 
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enforced  against  him,  though  he  may  have  had  the  means  of  know- 
ing these  facts;"  and  he  cites  in  note  (r),  on  page  202,  JMl  v.  Oard' 
ner^  4  Man.  <&  G.  11;  BuUock  v.  Ogburriy  13  Ala.  346;  Meroer  t. 
Clark^  3  Bibb,  224. 

The  case  of  Bell  v.  Oardner  was  an  action  by  the  payee  agunst 
the  maker  of  a  promissory  note;  and  in  that  case  it  was  held,  as 
stated  in  the  syllabus,  that  "  A  negotiable  security,  given  by  a  party 
in  satisfaction  of  a  liability,  from  which  he  was  discharged  in  law, 
in  ignorance  of  the  facts  which  constituted  such  discharge,  cannot  be 
enforced  against  him,  though  he  may  have  had  the  means  of  know* 
ing  these  facts.  Therefore,  when  a  bill  of  exchange,  endorsed  by  A 
for  the  accommodation  of  the  drawer,  was  afterwards  altered  in  a 
material  point,  with'  the  consent  of  the  drawer,  and  when  the  bill  was 
at  maturity,  B,  the  then  holder,  made  a  demand  upon  A,  who  ignorant 
of  the  alteration,  though  he  had  ample  means  of  knowing  it,  gave 
B  a  promissory  note  for  the  amount  of  the  bill  and  expenses ;  held 
that  it  was  a  good  defense  to  the  action  of  the  note  by  B,  that  at 
tlie  time  A  gave  it,  he  was  not  in  fact  aware  of  the  alteration  of  the 
bill. 

The  case  of  Mercer  v.  Clark^  3  Bibb,  was  also  an  action  by  the 
payee  against  the  maker  of  the  note.  The  case  cited  in  13  Ala.,  I 
cannot  now  see,  as  the  book  is  not  before  me,  and  is  not  in  the  State 
library;  but  my  recollection,  though  not  distinct,  is,  that  the  case 
therein  cited  is  also  an  action  by  the  payee  against  the  maker  of 
the  note. 

It  seems  to  be  "  a  general  principle  of  the  law  merchant,  that  as 
between  the  immediate  parties  to  a  negotiable  instrument,  parties 
between  whom  there  is  a  privity,  the  consideration  may  be  inqnired 
into;  and  that  as  to  them,  the  only  superionty  of  a  bill  or  note  over 
other  unsealed  evidence  of  debt  is,  that  it  priwa/ac/e  imports  a  con- 
sideration." 1  Dan.  Xeg.  Inst.  576,  §  769.  "The  same  rule  which 
admits  inquiry  into  the  consideration  of  negotiable  paper  between 
the  original  payer  and  payee,  extends  to  admit  such  inquiry  in  any 
suit  between  parties,  between  whom  there  is  privity.  That  is  to  say, 
between  the  immediate  parties  to  any  contract  evidenced  by  the 
drawing,  acropting,  making  or  indorsing  a  bill  or  note,  it  may  be 
ehown  that  there  was  no  consideration,  or  that  the  consideration  bai 
failed,  or  a  set-off  may  be  pleaded;  but  as  to  other  parties  rttnoU  te 
each  other  none  of  these  defensos  are  admissible."  Id.,  vol  1 
136,  §  174. 
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It  IS  said,  by  Mr.  Daniel,  in  the  first  volume  of  his  work  at  page 
163:  **If  the  consideration  of  the  original  bill  or  note  be  illegal,  a 
renewal  of  it  will  be  open  to  the  same  objection  and  defense  ;  and 
if  tbe  original  instrument  was  obtained  by  fraud,  a  renewal  of  it  by 
the  original  parties,  without  knowledge  of  the  fraud,  would  stand 
upon  the  same  footing.  And  he  cites  Sawyer  v.  Wtsnelly  9  Allen,  39; 
Hblden  y.  Cosgrove^  12  Gray,  216  ;  Scudder  v.  Thamcu^  35  Gra.  864. 

These  cases,  and  the  principles  therein  decided,  I  do  not  think 
sffect  or  oppose  the  conclusion  to  which  I  haye  arrived,  as  to  the 
sufficiency  of  said  plea. 

[Omitting  considerations  of  pleading  and  other  minor  matters.] 

All  oonour. 

Judgment  qfflrmeeL 


Baliimosb  and  Ohio  Railroad  Co.  y.  Jambbov. 

(UW.Va.888.) 

■ 

Stt^ff  and  recoupment —  band  qf  indemnity — obUgor^s  tenioeL 

la  ac  action  on  a  bond  for  the  faithful  and  honest  discharge  of  the  ebltgot^ 
duty  as  agent,  the  defendant  may  set  off  his  services  as  such  agent 

A  CTION  on  a  bond  with  the  following  condition: 

'*  Whereas,  Jacob  S.  Jameson  hath  been  appointed  by  said  com- 
pany as  agent  at  Duffields,  on  the  Baltimore  and  Ohio  railroad:  Now, 
the  condition  of  this  obligation  is  such,  that  if  the  said  Jacob  S. 
Jameson  do  not  at  all  times  hereafter,  so  long  as  he  shall  hold  said 
office,  well  and  faithfully  perform  the  duties  of  the  said  office,  so  that 
said  company  shall  suffer  no  loss,  damage  or  injury  on  account  of 
any  act  or  acts,  either  of  omission  or  commission,  of  the  said  Jacob  S, 
Jameson,  and  without  wasting,  embezzling,  spending,  misapplying 
or  unlawfully  making  way  with  the  money,  property  or  effects  of  the 
said  company,  or  such  as  may  come  into  his  hands  or  under  his  con- 
trol, while  temporarily  employed  in  any  manner  in  the  service  of  said 
ccmpany,  while  holding  the  office  aforesaid,  then  if  the  said  Jacob 
8.  Jameson,  or  W.  T.  Jameson,  or  either  of  them,  or  their  or  eithei 
of  their  heirs,  executors  or  administrators,  shall  make  due  and  suffi* 
etent  recompense  unto  the  said  oojg^ipany  for   such  loss,  damage  oi 
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iojnryy  wastingy  embezzling,  apen  iing,  misapplying  or  anlawfully 
making  way  with,  then  this  obligation  to  be  void,  else  to  be  in  fall 
force." 

Plea  of  conditions  performed  and  set-off  for  aenrioes  as  anoL  agent. 
Demurrer  to  the  plea  of  set-off  was  anstaaned,  and  the  plaintiff  had 
judgment. 

Daniel  B.  IJucaSy  for  plaintiff  in  error. 

Oeorge  Baytary  for  defendant  in  error. 

Gbsbn,  President.    The  principal  point  involved  in  tbia  oaaa  is: 

Did  the  court  err  in  sustaining  the  demurrer  to  the  plea  of  aet-off  ? 
The  plea  of  set-off  is  a  creation  of  statute  law.  At  common  law, 
a  defendant  was  in  no  case  allowed  to  recover  a  judgment  for 
damages  for  a  positive  claim  agaiust  the  plaijatiff.  At  common  law, 
when  there  were  mutual  cross-demands,  unconnected  with  each  other, 
arising  upon  contract,  express  or  implied,  though  the  demands  of  each 
party  were  liquidated,  or  capable  of  being  ascertained  by  simple 
calculation,  they  could  not  be  settled  in  one  suit;  but  the  defendant 
in  such  case  was  compelled  to  resort  to  a  cross-action.  To  avoid  a 
multiplicity  of  suits  in  such  cases  the  statutes  of  set-off  were  enacted. 

But  at  common  law,  the  defendant  had  a  right  to  reduce  the 
plaintiff's  damages  in  a  few  instances,  when  the  reduction  claimed 
sprang  immediately  from  the  claim  relied  on  by  the  plaintiff  This 
was  denominated  a  recoupment.  This  right  was  anciently  confined 
within  very  narrow  limits,  and  was  indeed  little,  if  anything,  mors 
than  a  mere  right  of  deduction  from  the  amount  of  the  plaintiff's 
recoveiy,  on  the  ground  that  his  damages  were  really  not  as  high  as 
alleged.  This  remedy  of  recoupment  was  of  such  limited  applica- 
tion, and  so  traraeled  originally  by  technicalities,  that  it  was  of  but 
little  use,  and  the  term  recoupment  for  a  time  became  obsolete.  Yet 
the  principle  was  always  retained. 

Recently  not  only  has  the  term  recoupment  been  revived,  but  the 
doctrine  has  sprung  into  new  life.  The  rigid  rules  of  the  common 
law,  which  so  restricted  this  right,  have  yielded  to  the  advance  of 
civilization,  and  a  new  vigor  has  been  infused  into  this  remedy ;  and 
it  is  now  held  that  the  defendant  may  recoiq>  generally,  whenever 
the  demands  of  both  parties  spring  out  of  the  same  oontraet  or 
transaction;  and  it  opens  in  this  country,  generally,  the  entire 
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iraet  or  tranaactioDy  so  far  aa  is  neoessary  to  determine  the  plain- 
tiflT'a  right  to  damages,  and  the  amount  of  the  defendant's  croaa* 
elaima. 

Tbia  defense  of  reeoupment  differs  from  set-off  in  several  important 
partionlars.  First,  it  is  confined  to  matters  arising  oat  of,  and  con- 
ziected  with,  the  transaction  or  contract  npon  which  the  suit  was 
brought;  secondly,  it  has  no  regard  to  whether  the  claim  be  liquida- 
ted or  unliquidated;  thirdly,  if  the  defendant's  claim  exceeds  the 
plaintiff's,  he  cannot  in  that  action  recover  the  balance  due  to  hinu 
See  Wardr.  liUers,  3  Mich.  281. 

While  the  right  of  recoupment  has  been  much  extended  in  modem 
times,  the  instances  and  extent  to  which  it  may  be  exercised  by  the 
defendant,  are  to  a  very  considerable  degree  unsettled.  In  some 
of  the  States,  it  has  been  very  much  extended,  while  in  other  States 
and  in  England  it  is  confined  within  much  narrower  limits. 

The  law  in  reference  to  recoupment  in  this  State  and  Virginia 
remains  to  be  settled.  It  is  important  that  it  should,  when  settled, 
be  carefully  considered.  It  is,  as  we  shall  presently  see,  unnecessary 
to  consider  it  in  this  case,  as  the  claim  of  the  defendant  in  this  case 
should  have  been  permitted  to  have  gone  to  the  jury  under  his  plea 
of  set-off.  The  authorities,  necessary  to  be  examined  in  determining 
the  true  limits  of  recoupmefit  in  this  State  are  not  now  accessible  to 
this  court,  and  therefore  it  is  considered  better  to  say  nothing  about 
its  limits,  as  the  determination  of  the  question,  whether  the  defend- 
ant's claim  could  be  recouped  in  this  case,  is  unnecessary. 

The  defendant's  claim  in  this  case  is,  in  my  judgment,  a  proper 
set-off  to  the  plaintiff's  demand,  and  should  have  been  permitted  by 
the  court  to  have  gone  to  the  jury,  as  such.  The  right  of  recoupment 
being  formej'ly  so  very  limited  gave  rise  to  the  necessity  of  the  enact* 
ment  by  statute  of  the  defense  of  set-off.  The  oldest  statutes  of 
set-off  are  those  passed  by  the  legislature  of  Virginia. 

The  first,  statute  of  this  character  was  passed  in  February,  1645, 
amended  the  next  year,  and  still  further  changed  by  acts  passed  in 
1658  and  March,  1662.  See  Hen.  Stat.,  vol.  1,  296;  vol.  1,  314;  vol. 
1,  449;  vol.  2,  110.  By  the  last  of  these  acts,  which  did  not  materi- 
ally change  the  case,  in  which  set-off  could  be  filed  under  the  former 
statutes,  it  was  provided,  when  a  suit  should  be  commenced  for  a 
debt,  if  the  defendant  have  a  bill,  bond  or  account  of  the  plaintiff, 
such  debt  of  the  plaintif  shall  be  discounted  out  of  the  debt  h« 
claimetli  of  the  defendant.  See  Rob.  Prac,  y^  5,  958,  note. 
Vol.  XXXI  — 98 
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injury,  waating,  embezzling,  apen  iing,  miaapplying  or  anlawfully 
making  way  with,  then  this  obligation  to  be  void,  else  to  be  in  fall 
force." 

Plea  of  conditions  performed  and  set-off  for  aenrioes  as  saoL  agent. 
Demurrer  to  the  plea  of  set-off  was  snatainedi  and  the  plaintifT  had 
judgment. 

Daniel  JS.  Iaacm^  for  plaintiff  in  error. 

George  Baytor^  for  defendant  in  error. 

Gbbbn,  President.  The  principal  point  involved  in  this  oaae  is: 
Did  the  court  err  in  sustaining  the  demurrer  to  the  plea  of  set-off? 
The  plea  of  set-off  is  a  creation  of  statute  law.  At  common  law, 
a  defendant  was  in  no  case  allowed  to  recover  a  judgment  for 
damages  for  a  positive  claim  against  the  plaintiff.  At  common  law, 
when  there  were  mutual  cross-demands,  unconnected  with  each  other, 
arising  upon  contract,  express  or  implied,  though  the  demands  of  each 
party  were  liquidated,  or  capable  of  being  ascertained  by  simple 
calculation,  they  could  not  be  settled  in  one  suit;  but  the  defendant 
in  such  case  was  compelled  to  resort  to  a  cross-action.  To  avoid  a 
multiplicity  of  suits  in  such  cases  the  statutes  of  set-off  were  enacted. 

But  at  common  law,  the  defendant  had  a  right  to  red 'ice  the 
plaintiff's  damages  in  a  few  instances,  when  the  reduction  claimed 
sprang  immediately  from  the  claim  relied  on  by  the  plaintiff!  This 
was  denominated  a  recoupment.  This  right  was  anciently  confined 
within  very  narrow  limits,  and  was  indeed  little,  if  anything,  more 
than  a  mere  right  of  deduction  from  the  amount  of  the  plaintiff's 
recovery,  on  the  ground  that  his  damages  were  really  not  as  high  as 
alleged.  This  remedy  of  recoupment  was  of  such  limited  applica- 
tion, and  so  traraeled  originally  by  technicalities,  that  it  was  of  but 
little  use,  and  the  term  recoupment  for  a  time  became  obsolete.  Yet 
the  principle  was  always  retained. 

Recently  not  only  has  the  term  recoupment  been  revived,  but  the 
doctrine  has  sprung  into  new  life.  The  rigid  rules  of  the  common 
law,  which  so  restricted  this  right,  have  yielded  to  the  advance  of 
civilization,  and  a  new  vigor  has  beta  infused  into  this  remedy ;  and 
it  is  now  held  that  the  defendant  may  recoup  generally,  whenever 
the  demands  of  both  parties  spring  out  of  the  same  contract  or 
transaction;  and  it  opens  in  this  country,  generally,  the  entire 
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the  courts  of  Virginia,  and  in  this  oonntry  generally,  to  oonstriie 
more  liberally  than  the  English  ooarts  their  statutes  of  set-off. 

Thus,  according  to  the  English  decisions,  a  set-off  is  not  a  ^ood 
defense  to  an  avowry  for  rent  in  an  action  of  replevin,  beoanse 
replevin  was  regarded  in  this  respect  an  action  ex  delido^  as  it  cer- 
tainly is  in  form,  and  so  was  not  within  the  terms  of  the  Bngliah 
Btaiate,  which  allows  setoff,  when  there  are  mutual  debts.  Nor  does 
it  fall  any  more  within  the  words  of  our  statute,  which  allows  set-off 
"  in  a  suit  for  any  debt.**  Nevertheless  the  Virginia  courts,  construing 
the  statute  of  set-off  more  liberally,  regarded  the  action  of  replevin, 
after  the  defendant's  avowry  for  rent;  as  in  substance  an  action  of 
debt  by  the  defendant  against  the  plaintiff  for  rent,  and  therefore 
as  coming  within  the  true  intent  and  meaning  of  our  statute  of 
set-off. 

The  statutes  of  set-off  in  the  different  States  differ  so  much,  that 
it  is  difficult  to  deduce  from  their  decisions  any  general  rule  as  to  the 
cases  in  which  set-off  may  be  pleaded.  Generally,  but  by  no  means 
uiiiversally,  sets-off  are  by  these  statutes  confined  expressly,  or  by 
fair  implication,  to  debts;  and  the  decisions  of  the  courts  in  the 
ditferent  States  generally  require,  that  the  demand  of  both  the  plain- 
tiff and  defendant  must  both  be  certain,  or  capable  of  being  reduced 
to  certainty  by  calculation,  or  computation :  that  is,  these  demands 
must  be  in  the  nature  of  liquidated  damages,  and  not  in  the  nature 
of  unliquidated  damages.  If  these  demands  are  in  the  nature  of 
debts,  as  thus  explained,  it  has  generally  been  held  immaterial,  what 
may  be  the  form  of  the  action.  The  substance  only  of  the  demands 
of  the  plaintiff  and  of  the  detcndant  is  to  be  considered,  in  deciding 
whether  a  set-off  is  a  defense  in  any  particular  case. 

This  we  have  seen  is  especially  the  case  in  this  State  and  in  Vir- 
ginia. The  defense  of  set-off  being  allowed  in  the  action  of  replevin, 
when  the  defendant  avows  for  rent  though  the  form  of  the  action  is 
for  a  tort.  Our  statute  says,  that  " in  a  suit  for  any  debt  a  setoff 
maybe  allowed;"  and  according  to  our  decisions  it  matters  not 
wL^t  the  form  of  the  suit  or  proceeding  may  be;  if  it  is  in  substance 
for  th :  recovery  of  a  debt,  set-off  should  be  allowed.  Our  statute 
in  no  manner  defines  the  nature  of  the  defendant's  demand  which  may 
be  set  off  against  such  a  demand  of  the  plaintiff.  But  the  English 
ar.d  generally  the  American  cases  agree  that  the  defendant's  demand 
to  b*  «et  off  must  be  of  the  same  general  character  as  the  plaintiff*^ 
lemana.     And  as  by  our  law  the  plaintiff's  diitu^T^*^  must  in  its  natUT% 
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be  substantially  a  debt,  so  the  defendant's  demand  matt  be  also  tmh- 
stantially  a  debt. 

Ip  the  case  before  us  for  consideration  the  plaintiff's  demand  is 
substantially  a  debt  It  is  nominally  an  action  oi  debt  for  tlie 
recovery  of  the  penalty  named  in  a  bond.  But  in  a  suit  on  a  penal 
bond  the  substantial  cause  of  action  is  the  breach  of  the  agree- 
ment, contained  in  the  condition.  Sangaier  y.  CommonwealA^  17 
Gratt.  130.  What  then  is  the  breach  of  the  i^reen^ent,  which  is 
complained  of  substantially  by  the  plaintiff  in  this  case  ?  The  agree- 
ment, complained  of  as  broken,  is  that  the  plaintiff  should  suffer  no 
loss  by  the  defendant's  making  way  with  any  money,  which  may 
come  into  his  hands,  while  in  the  employment  of  the  plaintiff  as  its 
agent.  And  the  declaration  alleges  substantially,  that  in  yiolation 
of  this  agreement  the  defendant  did  make  way  with  $396  of  the 
plaintiff's  money  so  received  by  him.  Now  it  is  obvious,  that  this 
$395  in  money,  received  by  the  defendant  for  the  plaintiff  and  not 
accounted  fbr,  was  in  its  nature  dearly  a  debt,  a  demand  not  only 
capable  of  being  rendered  certain  by  computation,  but  a  sum  abso- 
lutely fixed  and  certain. 

It  is  true,  the  form  in  which  this  breach  is  laid  in  the  declaraticn, 
is  that  the  defendant  did  not  compensate  the  plaintiff  for  the  \oi^ 
sustained  by  the  defendant's  making  way  with  this  $896,  received 
by  him  for  the  plaintiff.  But  as  the  precise  sum  thus  made  way  with 
by  the  defendant  would  compensate  the  plaintiff  for  its  loss,  and  it 
would  necessarily  recover  neither  more  nor  less  than  this  sum,  the 
breach  thus  laid  is  obviously  the  same  in  substance  as  though  the 
breach  had  been  the  non-payment  of  this  sum.  The  form  even  of 
the  action,  we  have  seen,  is  totally  immaterial,  when  we  are  deciding 
whether  a  defense  of  set-off  can  be  made,  and  a/briiari  the  form  in 
which  the  breach  is  laid,  must,  in  determining  whether  set-off  can  be 
pleaded,  be  entirely  immaterial. 

It  remains,  then,  to  consider  whether  the  set-off,  pleaded  by  the 
defendant  in  this  case  was  a  debt.  This  set-off  was  $1,200,  due  from 
the  plaintiff  to  the  defendant  for  services,  rendered  at  their  request 
as  their  agent.  This  was  obviously  a  debt  for  which  the  defendant 
could  have  sued  the  plaintiff  in  an  action  of  indebiiatug  oMtifnpMl,  oi 
debt.  The  usual  form  of  action  to  recover  such  a  demand  would  be 
indebitatut  (usumpait.  See  Chit.  Plead.,  voL  1,  p.  348;  and  the  fons 
for  the  recovery  for  such  servioes  in  indebUahu  oMtnnpstl,  gives  ii 
2  Chit.  Plead.  78. 
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But  debt  for  such  nervicea  oonld  be  brought  in  the  form  <rf  mi 
indebiiatui  oonnt  in  debt  for  aervioea  readercd,  and  a  form  of  aaoh 
a  declaration  may  be  found  in  Chit.  Plead,  vol.  2,  p.  385.  The 
demand  of  the  defendant  ia  therefore  in  thia  oaae  obTionaiy  the 
proper  subject  for  set-off. 

It  ia  contended  by  appellee's  counsel,  that  the  plaintiff's  chum  ia 
for  unliquidated  damages,  and  that  therefore  the  defenae  of  aetoff 
is  not  admissible.  It  is  true,  as  contended  by  him,  that  the  real 
cause  of  action  is  the  breach  of  the  agreement,  and  not  the  penalty 
of  the  bond.  But  in  this  case  the  breach  of  the  agreement,  which 
is  the  real  cause  of  action,  is  substantially,  as  we  have  seen,  the 
non-payment  of  a  debt.  If  the  condition  of  the  bond  had  been  to 
build  a  house,  or  perform  any  other  act,  the  mere  non-performance 
of  which  could  be  only  compensated  by  the  payment  of  damages,  for 
the  exact  ascertainment  of  which  neither  the  parties  nor  the  law  has 
fixed  any  criteriona,  the  plaintiff's  clahn  would  have  been  aubatan- 
Ually  for  unliquidated  damagea.  Smith  v.  Warner^  14  Mich.  162; 
Castmi  y.  BoddingUm,  1  EIL  d;  B.  72,  60,  879;  EUing  v.  ScoU^  2 
Johns.  157;   Christian  v.  Miller^  3  Leigh.  83. 

Thus  in  Harrison  v.  Wortham^  8  Leigh.  304,  the  claim  was  an 
order  on  a  third  party  in  favor  of  the  plaintiffs,  payable  at  sight, 
which  tohen  eolleded  was  to  bo  placed  to  the  defendant's  credit.  The 
eottrt  held,  that  as  the  plaintiff's  liability  was  not  necessarily  to  the 
amount  of  this  order,  but  for  such  damages  as  a  jury  might  assess, 
and  as  the  damages  were  wholly  uncertain,  and  might  range  from 
more  noninal  damages  to  the  entire  amount  of  the  order,  this  claim 
would  not  be  allowed  as  a  set-off,  it  being  for  unliquidated  damagesL 
Had  the  law  fixed  a  criterion  for  the  ascertainment  of  these  damagea 
exactly,  it  would  have  been  obviously  held  otherwise. 

In  the  case  before  us  the  extent  of  the  defendant's  liability  for  the 
breach  of  the  a>(reement,  alleged  in  the  declaration,  is  definitely 
fixed  by  law.  It  is  the  amount  of  money,  received  by  the  defendant 
for  the  plaintiff  as  its  agent  and  unaccounted  for  by  him.  Accord* 
ing  to  the  views  of  a  majority  of  the  court  in  Allison  v.  BiMnk^  6 
Rand.  226,  the  plaintiff  in  this  form  of  action  need  not  have  set  forth 
either  the  names  of  the  peraons,  or  the  exact  time,  when  the  defend* 
tot  received  the  several  auma  of  money  not  aooounted  for,  nor  the 
amount  so  received  by  him,  with  the  particularity  he  might  have 
heen  required  to  do,  had  the  suit  been  a  direct  action  of  debt  to 
vecover  the  auma  received,  inatead  of  an  action  on  a  penal  bond. 
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But  the  form  of  the  action  itself,  as  we  have  seen,  maob  leas  the  mere 
form  of  the  declaration,  cannot  be  material  in  determining  the  ques- 
tion, whether  the  demand  is  substantially  for  liquidated  or  for 
unliquidated  damages,  and  tberefore  whether  open  to  the  defense  of 
spt-off  or  not. 

In  the  case  of  Tuckie  v.  JSuahlet/^  13  C.  B.  (76  Bng.  Ck>m.  Law  R. 
804),  relied  on  by  appellee's  counsel,  the  declaration  was  for  nnliquid- 
ated  damages  on  a  policy  of  insurance  alleg^g  a  partial  loss.    The 
defendant  pleaded  that  there  had  been  an  adjustment,  and  to  the 
amount  of  this  adjustment,  alleged  in  the  plea,  the   plea  further 
claimed  certain  set-off;  and  it  was  held  on  demurrer  that  the  plea 
was  bad.     The  court  in  its  opinion  assigns  as  the  reason  of  its  deci- 
sion, ^*  it  may  be  that  if  the  adjustment  was  an  absolute  and  definite 
arrangement  from  which  neither  paity  could  recede,  it  would  be  one 
against  which  a  set-off  might  be  pleaded,  although  the  action  was  in 
point  of  form  an  action  for  unliquidated  damages.     But  upon  that 
it  is  unnecessary  for  us  to  express  an  opinion;  for  we  think,  the 
adjustment  has  not  the  effect  of  asceitaining  and  rendering  liquid* 
ated  the  amount  of  the  plaintiff's  claim,  so  as  to  dispense  with  the 
intervention  of  a  jury.     It  is  not  an  absolute  and  final  settlemeat, 
which  is  to  be  binding  on  the  parties.     It  may  of  may  not,  though 
generally  it  will  be  binding  and  conclusive  on  the  jury  and  on  the 
parties  as  to  the  amount."    The  decision  was  obviously  based  on  the 
ground  that  the  adjustment  did  not  in  law  fix  a  criterion  for  ascer 
taining  accurately  the  damages.     The  assumption  in  this  case  that 
an  adjustment  is  not  an  absolute  and  final  settlement  is  in  apparent 
conflict  with  the  decision  of  this  court  in  StoUe  v.  .JStna  fire  and 
Marine  Insurance  Co.y  10  W.  Va.  546,  where  it  was  held  that  a  gen- 
eral insimul  computasaent  count  is  sustained  by  proof  of  an  adjust- 
ment.    If  this  be  law,  and  the  adjustment  be  final,  set-off  could  be 
here  pleaded;  and  this  English  case  would  not  be  held  to  be  law^ 
here  if  a  similar  case  was  presented  to  this  court.     The  case  before 
ns  is,  however,  by  no  means  similar,  and  in  considering  the  weight 
to  which  it  is  entitled  it  should  also  be  borne  in  mind  that  the  Vir- 
ginia Court  of  Appeals,  under  our  statute  of  set-off^  has  been  mors 
liberal  in  allowing  the  plea  of  set-off  than  the  English  courts,  in  pari 
from  the  different  wording  of  our  statute  of  set-off  from  theirs,  but 
principally  because  our  statute  of  set-off  has  been  more  liberally  con- 
strued, with  a  view  to  the  furtherance  of  its  obvious  policy,  which 
U  to  prevent  multiplicity  of  suits,  and  as  far  as  conveniently  can  b« 
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done^  to  effeotaate  in  one  action  complete  jastioe  between  the  parties." 
See  AOen  Y.  MarUy  18  Gratt.  722;  Wartman  v.  Tost,  22  id.  605; 
TuberviUe  v.  He^f^  2  Wash.  71;  4  Call,  580;  NicJioUon  v.  Hancock^ 
i  Hen.  &  Mnnf.  491 ;  Murray  v.  Pennington^  3  Gratt.  91. . 

The  case  of  Tuckie  v.  BuM^yy  76  Eng.  Com.  Law,  864,  might 
be  readily  distinguishable  from  the  case  now  before  us ;  bnt  if  it 
eonld  not,  it  is  one  which  would,  from  the  general  spirit  of  our  deci- 
sions, be  probably  not  followed  in  this  State. 

The  weight  of  the  authorities  in  the  United  States  is  in  favor  of 
holding,  in  such  a  case  as  the  one  before  us,  that  the  plaintiff's  claim 
is  for  liquidated  damages,  and  may  be  met  by  the  defense  of  set-off. 
See  Austin  v.  JFiland^  8  Mo.  310 ;  Caldwell  v.  Drake,  4  J.  J.  Mar. 
246  ;  Eagsdaie  y.  Buford,  3  Hayw.  R.  195.  These,  cases  lay  down 
the  law  that  whenever  indebitatus  assumpsit  would  lie,  whatever  be 
the  form  of  the  action,  set-off  may  be  pleaded ;  and  if  unliquidated 
damages  are  to  be  assessed  at  the  discretion  of  the  jury,  set-off  can- 
not be  pleaded ;  but  it  may  be  pleaded,  though  in  one  sense  the  dam- 
ages might  be  called  unliquidated,  that  is  if  based  on  pecuniary 
demands,  as  for  goods  sold,  services  rendered,  money  had  and 
received,  or  any  other  cause  where  indebitatus  assumpsit  would  lie. 

Nor  does  the  fact  that  the  plaintiff's  demand  is  secured  by  a  penal 
bond,  and  the  suit  is  brought  on  the  bond,  affect  the  defendant's  right 
to  plead  set-off,  if  the  plaintiff's  claim  is  such  that  but  for  its  being 
secured  by  the  penal  bond,  he  could  have  brought  an  action  of 
indebitatus  assumpsit  on  it.     Burgess  v.  Tucker,  5  Johns.  107. 

The  case  of  Concord  v.  PiUsbury,  83  N.  H.  811,  strongly  resembles 
the  case  before  us.  It  was  an  action  of  debt  on  a  penal  bond  con- 
ditioned for  the  faithful  performance  of  the  duties  of  iho  office  of 
city  marshal,  among  which  duties  was  that  of  collecting  and  pay- 
ing over  to  the  city  treasurer  all  taxes  collected.  The  defendant 
pleaded  set-off  of  services  performed  and  expenses  incurred  for  the 
city,  and  it  was  held  that  such  defense  ought  to  have  been  received, 

I  am  therefore  of  opinion  that  the  court  erred  in  sustaining  the 
plaintiff's  demurrer  in  this  case  to  the  defendant's  plea  of  set-off.  It 
is  unnecessary  to  consider  the  other  error  assigned  ;  the  refusal  of 
the  court  to  permit  the  defendant,  under  the  plea  of  condition  per* 
formed,  to  prove  his  demand  for  services  rendered  as  a  recoupment. 
This  point,  and  whether  notice  of  the  defendant's  purpose  of  rely- 
ing on  it,  as  a  recoupment,  ought  not  to  have  been  given;  and 
whether  the  filing  of  his  account  with  the  plea  of  set-off  was  auA- 
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dent  notice,  were  all  slightly  argaed  at  the  bar ;  hat  as  the  qoeatioiit 
involved  in  this  assignment  of  error  are  new  in  this  State,  and  the 
authorities  on  the  subjeqt  not  now  accessible  to  as,  I  deem  it  best  to 
express  no  opinion  on  these  qnestionai 

The  judgment  of  the  Circait  Coart  must  be  reversed  and  aimnlled; 
and  the  appellant  mast  recover  of  the  appellee  his  costs  in  this  ooart 
expended;  and  this  court,  proceeding  to  render  such  judgment  as  tht 
Circuit  Court  ought  to  have  rendered,  doth  overrule  the  plamtifh 
demurrer  to  the  defendant's  plea  of  set-off;  and  doth  remand  the 
cause  to  the  Circuit  Court  of  Jefferson,  to  be  there  proceeded  with 
in  accordance  with  the  principles  laid  down  in  this  opinion,  and 
further  according  to  law. 

Judges  Hatmomd  and  Johkboit  ooncurred. 

Judgmmt  rev4r§ed  and  emtm  rmnmM 
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ABATEMENT. 

li  Aottoa  hy  hmlMiid  te  iqjmy  to  wife.]  An  action  hy  a  hnaband  agmlntl  a 
.  carrier  of  paaaengerB  for  loss  of  serricee  of  his  wife  and  expenses  in  con* 
•equence  of  injuries  to  lier  person,  resulting  from  the  defendant's  negU. 
genoe,  is  grounded  in  tort,  but  survives  as  an  action  for  a  wrong  to  th* 
'*  property*  rights  or  interests  of  another.**  within  the  statate.  Oregin  t. 
Brooklyn  On>99town  Railroad  Co,  (N.  Y.),  459. 

8i  Action  by  woman  for  frandnlently  inducing  her  to  maurry.]  An  action  of 
damages  for  fraud  of  the  defendant  in  inducing  the  plaintiff  to  many 
and  cohabit  with  him,  by  means  of  false  and  fraudulent  representations 
that  bis  first  wife  was  dead,  is  for  injury  to  the  person,  and  does  not  sur* 
riw^    PHw  ▼.  Priw  (N.  Y.),  463. 

ABORTION. 
Ae  Criminal  Law,  148L 

ACCIDENT. 
See  Carrier,  561 

ACCOMPLICE. 
'   iS^  WlTNBSS,  518. 

AOOORD  AND  SATISFACTION. 

Part  onontioii  and  tender  of  residnaj  An  accord  most  be  oompletel/ 
executed  to  sustain  a  plea  of  accord  and  satisfaction  ;  part  execation  and 
tender  of  performance  of  the  residue  is  insufficient.  Kromer  r  Mrim 
(N.  Y.X  491. 

AOCRETION. 
See  Landlord  ahd  Tbkant»  91. 

ACTION. 

L  By  adnlniitnlor.]    An  administrator  has  no  right  of  aetkMi  te  li^niy  !• 

the  land  of  his  intestate.    Taylor  ▼.  FUkae  (Ind.),  114. 

8.  Ziablltty  of  stockholder  —  how  enforced.]  Where  a  statate  ereating  a  oop> 
poration  provides  that  each  stoclcholder  shall  be  liable  to  doable  the 
amount  of  his  stock,  his  liability  is  enforceable  at  law,  and  each  stock- 
holder is  severally  liable  to  any  creditor.    McOarthy  ▼•  Lavaeohe  (nt),  8i. 
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87  wlls  agaiiiil  hojilMaid  on  note  wwontod  dwiny  eovwiarm]  te  ]Ci» 
RIAOB,  809. 

ToraoovargoodiioldonSanday.]    Sm  Suin>AT,  857. 

On  foraign  Jadgm«ttt.J    5m  Judombnt.  382. 

To  focfwm  ■Uke.]    ^6^  BvmiHG  and  Oamino,  255. 

5m  Abatbmxnt, 459, 468;  Pabhtiov. ttl 

ADMINI6TBAT0B. 
See  Action,  114. 

AGENCY. 

8do  of  intoxioating  Uqnon  hy  ag«nt  avntnury  to  OiiHii  of .priao^^— 'i"'*'^ 
— ignoranoe  of  &ot]  A  statate  prescribed  a  penalty  for  selling  Intoxioit' 
ing  liqaon  to  any  person  in  tbe  habit  of  becoming  intoxicated.  The  defend- 
ant instructed  bis  servant  not  to  sell  liquors  to  any  such  person,  bat  tlis 
servant  disobeyed  the  direction,  without  the  defendant's  knowledge. 
Held,  that  the  defendant  was  liable,  and  it  was  immaterial  that  he  did  not 
know  that  the  purchaser  was  in  the  habit  of  becoming  intoxicated.  IM 
ley  ▼.  SavMne  (Iowa),  165. 

AUBEEMENT. 
See  Contract. 

ALTERATION. 
See  Nbgotiablb  Instruhknt,  804^  7Q& 

ALLEYS. 
See  Municipal  Corporation*  816L 

ANNUITY. 
See  Will.  612. 

ARREST  AND  BAIL. 

Bidl  on  Sunday.]  An  undertaking  of  bail  for  murder,  entered  Into  on  Soad^ 
during  vacation,  is  a  case  of  necessity  and  valid.  SdmttMM  v.  Bde 
(Ala.),  18. 

ASSAULT. 
With  intMit  to  kllL]    .S^  Criminal  Law,  1, 357. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORa 

!•  Authority  to  sell  on  oredit]    An  assignment.for  the  benefit  of  ersflton  m- 
thoriiing  the  assignee  to  "  sell  and  dispose  of  the  property  and  geDSftUT 
convert  the  same  into  money,  upon  such  terms  and  conditions  as  In  kii 
judgment  may  appear  just  and  for  the  interest  of  all  parties  interestMi 
is  not  void  upon  its  face.    BrahmeUtdt  ▼•  Me  Whirter  (Neb.),  896. 
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ASSIGNMBNT  FOR  BKNEFIT  OF  CREDITORS —CmlAiiCiil. 

H  Bf  oorpoirtion  to  iaaolkwmA  glohkholdT.]  An  laaolTwit  eorporatkm  mt^ 
make  an  ungnment  for  the  benefit  of  ita  creditOTs  to  one  of  ita  atoelu 
holdera,  who  ia  inaolrent,  and  who  waa  the  fonner  traaanier,  prarided  H 
ia  done  in  good  fidth ;  and  evidence  of  the  motiyea  of  the  diiectora  oa  that 
aahjeet  ia  admiaaihle.    0d9&ri  ▼.  Boger$  (Midu),  819. 


Of  dower.]    Se4  Dowkb,  268. 


ASSIGNMENT.  | 


ATTACHMENT. 

Of  ytopeiiy  of  noa-reaident,  without  aeoority •]  See  CONITITOIIOVAL  L4W» 
401 

ATTORNEY  AND  CLIENT. 

I*  Agreement  for  oonpenaation — conatmotive  frnnd.]  An  agreement  betweoi 
attoraer  and  client,  for  the  attomey'a  compenaation  for  aerrices  rendered 
and  to  be  rendered,  will  be  jealonaly  acratinized,  and  will  not  be  anpported 
without  clear  proof  on  the  part  of  the  attorney  that  it  la  fkir  and  reaaoni^ 
ble.    DieHfuon  t  .  Bradford  (Ala.),  23. 

2i  Oontraot  —  lobby  aenrioea.]  The  contract  of  an  attorney  for  aenrloea  aa  waA 
before  a  department  of  goyemment  or  a  legialative  body  ia  Talld,  bat  for 
lobby  aerricea  ia  void,  and  where  it  ia  for  both,  the  entire  oontract  la 
vitiated.    McBratney  t.  ChandiM'  (Eana.X  218. 

BAILMENT. 

L  Birerof  honebeoomlngaiok — liability  of  owner  lor  ezpeaae  of  oaro.  One 
who  hirea  a  horae  ia  not  liable  for  the  expenae  of  caring  for  it  if  it  becomes 
■ick  in  hia  handa  without  hia  fault,  but  the  owner  ia  liable  therefor  to  a 
third  peraon,  who,  with  hia  knowledge,  carea  for  it  at  the  requeat  of  iho 
hirer.    Leaeh  ▼.  French  (Me.),  296. 

&  LUq  fcr  repalxa  impoaed  by  bailee.]  The  bailee  of  peraonal  property  eaa 
impoae  no  lien  for  repairs  on  the  property  bailed,  aa  againat  the  owbm^ 
without  hia  knowledge  and  oonaent.    BmaU  ▼.  BMneon  (Me.)^  298L 

Bee  Office  and  Officer,  284. 

BAR. 
See  JuDOMEKT,  74. 

BETTING  AND  GAMING. 

AflttoB  to  rooovr  atako  after  notioe  not  to  pay.]  Money  bold  by  a  atako- 
holder  on  a  bet  may  be  recovered  by  the  depoaitor,  providad  he  notlfleo 
him  before  delivery  of  the  atakea  not  to  pay  It  over.  OOmewe  T.  FMMI 
(Me.X  88S. 

BILL. 

Aiafprftyitoraoovwvaary.J    Am  National  BAne»  tSt* 
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BOND. 
8m  Partnership,  486. 
8<t  oif  and  r>oonpm«it  on  action  on.]    See  Set-off,  778L 

BOUNDARY. 
Bee  Landlord  and  Tenant,  91. 

BURGLARY. 
See  Criminal  Law,  GOO. 

CARRIER. 

!•  ZnsviUbltt   aoci<l«nt  —  perishable    property^ sale  thmof    \ff  otnlMl 

Peaches  were  delivered  to  a  common  carrier,  at  Fort  Ancient,  Ohki,  M 
the  eleventh  and  twelfth  of  the  month,  for  transportation  to  New  Yofk 
city.  The  carrier  shipped  them  by  the  New  York  Central  railroad.  Ob 
the  evening  of  the  twelfth,  a  bridge,  near  Utica,  on  that  railroad,  was  cs^ 
ried  away  by  an  extraordinary  freshet  ;  and  when  the  peaches  arrived 
there,  it  was  found  impossible  to  get  them  across,  and  aa  they  abowed 
signs  of  decay ,  tlie  carrier  sold  them  for  the  best  attainable  price  for  tha 
benefit  of  the  owner.  Held^  (t)  that  the  carrier  was  not  liable  for  the 
loss,  as  it  was  owing  to  the  inherent  qualities  of  the  freight ;  (2)  It  WM 
not  bound  to  seeic  another  route;  (3)  it  was  Justified  in  selling  the  pio^ 
erty.    American  Expreee  Company  v.  Smith  (Ohio),  561. 

ft.  Uability  of  last  of  a  connecting  Una  of  caniars  for  nagligenc*  of  a  prioi;] 
The  last  of  several  common  carriers,  forming  a  connecting  line,  cannot  ba 
held  for  the  negligent  loss  of  goods  by  a  prior  carrier  of  the  same  11b& 
Lo^MnJburg  v.  Jonee  (Miss.)»  379. 

3.  linttation  of  Uability — provision  for  adJnstiiMiit  of  olaiu  for  danagi^] 

A  stipulation  in  a  bill  of  lading  given  by  a  common  caiTler»  tliat  In  cass 
any  claim  for  damage  should  arise  for  the  loss  of  artidea  mentioned  In 
the  receipt  while  in  transit  or  before  delivery,  the  extent  of  aneh 
or  losa  shall  be  adjusted  before  removal  from  the  station,  and  claim 
for  made  in  thirty  days  to  a  "  trace  agent "  of  the  carrier,  la  an 
able  provision  which  the  courts  will  not  uphold.  CapekmtTm 
and  Boanoke  Railroad  Company  (S.  C),  505. 

4.  Nai^igenoa.]    A  common  carrier  cannot,  by  contract,  evade  his  llabllHif  lor 

his  own  negligence,  nor  limit  it  to  injuries  caused  by  hia  groaa  negllganas. 
Shriver  v.  £Koux  City  and  St.  Paid  Railroad  Company  (Minn.]L  888L 

fti  Borden  of  proof.]  Where  goods,  specially  accepted  by  a  «"™"r^  canitf 
for  transportation,  are  lost  or  injured,  the  burden  of  proof  la  for  the  €U- 
rier  to  show  that  the  loss  or  injury  was  within  the  terms  of  the  exes^ 
tion,  and  that  he  was  not  negligent.  Id, 

6.  Pieaumption  in  oasa  of  connaoting  Una.]  Where  goods  paaa  over  a  Hat 
of  several  carriers,  and  are  injured  in  transit,  the  Jury,  in  the  afaasnea  of 
direct  proof  to  the  contrary,  may  preaume  Uiat  they  roached  tha 
iler  in  the  same  condition  aa  when  delivered  to  the  flnt.  iiL 
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^m  Of  paweiigTi—  rtipomriMHty  for  manufftotiirav'B  nagUgcno*  In  ooualruo* 

tlon  of  ▼efaiola.]  If  a  carrier  of  paaaeDgera  purchases  bis  yehicles  from 
reputable  manufacturers,  giving  them  such  examination  as  is  practicable 
and  usual  among  prudent  carriers  using  similar  vehicles,  be  is  not  respon* 
sible  for  defects  not  discoverable  on  such  examination,  although  the/ 
might  have  been  discovered  in  the  manufacturing.  Grand  BapidB  and 
Indiana  Railroad  Company  v.  Huntley  (Mich.),  821. 

CHATTEL  MORTGAGE. 

I.  BoUBttom  of  posiossioB  by  mortgagor  —  fraud.]  Under  the  statutes  of  Kan- 
sas  a  chattel  mortgage  may  contain  a  valid  stipulation  for  the  xetentioa 
of  possession  by  the  mortgagor  of  the  mortga  ged  property ;  and  posse«- 
■ion  so  retained  is  not,  when  the  mortgage  is  duly  filed,  either  jmt  m  or 
prima  fads  fraudulent  as  against  creditors  or  subsequent  purchasers. 
Frankhouser  v.  EUeU  (Kans.).  171. 

&  — .]  Where  a  mortgage  is  given  on  a  stock  of  goods,  with  a  stipulation  for 
possession  by  the  mortgagor,  and  by  agreement  outside  the  mortgage  the 
mortgagor  is  permitted  to  continue  disposing  of  the  goods  In  the  ordinal/ 
course  of  business,  and  to  use  a  portion  of  the  proceeds  thereof  In  ih» 
support  of  his  family,  paying  the  remainder  over  in  discharge  of  ih» 
mortgage  debt,  the  whole  transaction  is  not  thereby,  as  matter  of  law^ 
rendered  fraudulent  and  void  as  against  creditors  and  subsequent  pni^ 
chasers,  but  will  be  upheld  or  condemned  according  as  the  amngemenl 
is  entered  into  and  carried  out  in  good  faith  or  not,  JdL 

CHECK. 
Lnroony  o£]    See  Criminal  Law,  59. 

CIVIL  DAMAGE  ACT. 

It— th  of  IntOKJoaiod  person — damages.]  In  an  action  under  the  OtU  Pan* 
age  Act  for  injury  to  means  of  support  in  consequence  of  Intoxication,  % 
zeoovery  may  be  had  where  the  intoxication  caused  the  death  of  the  in* 
toxicated  person ;  and  in  estimating  the  damages  the  condition  of  tlit 
family  and  the  estate  may  be  considered,  but  exemplaiy  damafsa  «•  boI 
fttoper.    JSlMMT.  Perkins  (Neb.),  409. 

COLLATERALa 
See  Debtor  and  Crsditob,6I81 

COMITT. 
8m  OoKBTTnrnoNAL  hkW,  9H^ 

CONDITION. 
SmDbbd. 


/ 
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CONSIDERATION. 

Bee  KbOOTI ABLB  iNSTRUirVHT,  681 

OONSPIRACT. 

BnpIoyMS  flopping  and  ratorning  nnfinifthad  woiiti]    The    algkiwa  i» 

fendants,  journeyman  tailors,  working  for  tbe  plaintiff  bj  Uw  piaea^  h§ 
conspiracy  stopped  work  simaltaneously,  and  retamad  tbalr  work  to  Ihf 
plaintiff  unfinished,  and  wortliless  in  that  condition.  ThiO  plalntUT  WM 
unable  to  get  any  liands  to  finisli  the  work.  HM^  that  ha  mIglU  flMfev 
tain  an  action  of  damages.    MapetrUk  t.  Ramge  (Neb.)b  418. 

CONSTITUTIONAL  LAW. 

1*  Aot  of  lagialatnra  anthoclslng  opanlng  of  an  axlaling  JudgBMol.]  An  ir 
of  the  legislature  authorizing  the  opening  of  an  existing  Jndgmsiit  la  w 
constitutional.  RcUeHfe  t.  Anderson  (Qratt.),  71d. 

8.  Attaohment  against  nonnresidont  without  saomlty.]  A  atainte  antborlsla| 
the  attachment  of  the  property  of  a  non-resident  without  an  undertaking, 
is  constitutional.    Mareh  t.  SUeU  (Neb.),  406. 

B*  Bqnality  of  taxation.]  The  law  imposing  a  smaller  license  tax  on  propcla* 
tors  of  bars,  or  drinking  saloons,  kept  on  steamboats  owned  and  ngl^ 
tered  in  Louisiana,  than  on  the  owners  of  bars  kept  on  land,  does  aol 
violate  the  clause  of  the  Constitution  prescribing  equality  and  nnitemi^ 
of  taxation.     StcUe  ▼.  BoUe  (La.),  234 

^  Bqnal  protaotion  of  laws.]  A  statute  providing  that  no  person  shall 
recover  damagea  from  a  municipality  for  an  injury  from  a  defect  in  a 
highway,  unless  he  resides  in  a  country  where  similar  iignriea  eonsHtate 
a  like  cause  of  action,  is  unconstitutional.  PeareonY,  Gi^^PortiMai 
(Me.),  276. 

^.  Ziaborer*s  lien  — overseer  not  <<  laborer."]  A  farm  overseer  Is  not  • 
'Maborer"  within  the  constitutional  provision  giving  to  mechanics  aai 
laborers  a  Hen  on  the  subject  of  their  labor  for  their  oompensatioB. 
Whitaker  v.  Smith  (N.  C.),503. 

^.  Local  option  as  to  license  of  intozioating  liquoxSi]  A  statute  authoriilBg 
legal  voters  of  a  city  to  determine  whether  licenses  for  the  sale  of  iatoxL 
eating  liquors  should  be  granted,  and  providing  that  if  such  voters  ihooM 
determine  against  such  licensing,  the  sale  of  such  liquors  thereaftei 
should  he  .a  misdemeanor,  and  punishable  as  therein  provided,  la  valid; 
and  such  a  determination  would  revoke  all  outstanding  Uoensea.  SteU  v. 
Cooke  (Minn.),  844. 

Y«  ^Property"  autdeot  to  tascation—  notaa,  billa,  etc]    The  notes,  blUs. ete« 
representing  money  loaned  at  interest  by  a  corporation^are  its  *  property,* 
.  and  are  liable  to  Uxation  within  the  Constitution.     OU^f  of  Wem  OHem 
V.  Mechanics  and  Traders*  Insurance  Company  (La.),  282. 

••  Bight  of  mmiioipal  corporation  to  oolleot  whaxfiiga — lagUattv*  InlarfM^ 

aooe.]    Where  a  municipal  corporation,  under  the  axprean  mntliority  of  an 
net  of  the  legislature,  is  clothed  with  the  exclualvo  fight  lo  ooUact  wliarf- 
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ftge  ni/m  from  all  TesMla  that  aliall  make  use  of  Its  whanrea,  the  right  Is 
both  oonatitutional  and  vested,  and  cannot  be  abrogated  or  impaired  bf 
anj  sabsequent  act  of  the  legislature.     BUerman  ▼.  MeMcUns {Lk,)p219, 

ft  Waiver  of  eaBamption  from  sKeontion.]  The  right  to  exemption  from  ezo* 
cation  is  a  personal  privilege  which  the  debtor  majr  waive,  and  such  a 
waiver  in  a  promissorj  note  is  binding  upon  him.   Brawn  v.  Leiteh  (AIa.X 

43. 

• 

IOl  Waiver  of  Jury  trial  in  case  of  misdsmmmor.]  Although  the  Gdnatltiitloa 
guarantees  the  right  of  trial  by  Jury,  and  provides  for  speedy  trial  by  Jmx 
in  prosecutions  by  indictment,  yet  it  authorizes  the  legislature  to  provldt 
for  prosecution  of  misdemeanors  before  justices  of  the  peace,  thereby 
dispensing  with  a  trial  by  Jury.  A  statute  authorising  a  waiver  of  Jul/ 
trial  in  cases  of  misdemeanor,  the  prosecution  being  commenced  hf 
indictment  and  transferred  to  an  inferior  opurt,  is  therefore  constitationaL* 
CanneUp  v.  State  (Ala.),  84. 

CONSTRUCTIVK  FRAUD. 
See  Attornbt  and  Clibmt,  23. 

CONTRACT. 

1.  Plaoo  of  making — Indorsement  In  another  Staftsb]  A  negotiable  note  mm 
executed  in  Illinois,  and  sent  to  the  payee  in  Louisiana,  who  there  indoxBed 
it  for  accommodation  and  returned  it  by  mail  to  the  maker  In  Illinois, 
who  negotiated  and  delivered  it  in  Illinois.  Ileld,  that  the  indorsement 
was  an  Illinois  contract,  and  regulated  by  the  law  of  that  State.  Oajf  v. 
Rainey  (111.),  76. 

%  liSK  loci — married  woman — promissory  note.]  A  note  written  and 
dated  in  Maine,  but  signed  in  Massachusetts  by  the  wife  of  a  dtiien  of 
that  State,  as  surety  for  her  husband,  and  returned  by  mail  to  the  payee 
in  Maine,  is  a  Maine  contract,  and  is  enforceable  in  Maine  although  void 
by  the  laws  of  Massachusetts.    Bell  v.  Packard  (Me.),  251. 

8«  PubUo  policy — to  Induce  building  of  railroad.]  A  contract  to  pay  money, 
in  consideration  that  a  railway  company  will  construct  its  road  to  a  cerw 
tain  point,  is  valid.  First  Natumal  Bank  of  Cedar  Rapide  v.  Hendrie 
(Iowa),  153. 

4>  Validity  —  nnlawfol  use  of  money  lent  on  note.]  Where  a  bank  dis- 
counted a  note,  its  officers  knowing  that  the  proceeds  were  to  be  used  for 
an  unlawful  purpose,  but  not  intending  to  aid  such  purpose,  the  note  Is 
not  invalid,    ffenderean  v.  Waggoner  (Lea),  591. 

fti  By  manied  woman  to  support  another  — gilt]  A  married  womanagreed 
in  writing  to  support  her  mother  for  life,  and  the  mother.  In  consideration 
thereof,  assigned  to  her  all  her  personal  efFects  and  agreed  to  give  her  at 
her  death  a  note  of  $1^00  against  a  third  person,  the  mother  reserving 
the  interest  thereof  for  her  life,  but  no  present  assignment  of  the  note 
waa  made.    iSiM,  (1)  that  there  was  no  gif^  ^(  the  note,  nor  any  trust 
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tberein  in  ^e  mother  for  the  daughter's  oae ;  (2)  thai  the  agreemeiit  «■■ 
inralid  hecause  it  did  not  relate  to  the  wife's  aei>arate  property  or  ean- 
ingi,  nor  to  her  separate  trade  or  business.    (Hney  ▼.  Uowe  (IIL),  105. 

0.  For  service — what  authoKises  resHssinn  hy  employer.]  The  plaintiff 
agreed,  in  writing,  to  serve  the  defendant  for  tliree  years,  as  superintend- 
ent and  manager  of  his  manufactory  of  clothing,  and  to  devote  his  whole 
time,  attention  and  skill  thereto ;  and  the  defendant  agreed  to  pay  him 
therefor  $8,000  a  year,  in  equal  monthly  payments.  The  plaintiff,  with- 
out fault  on  his  part,  was  arrested  and  kept  in  jail  for  about  a  fortnight, 
during  the  busiest  season,  and  the  defendant  hired  another  person  in  his 
place.  On  being  released,  the  plaintiff  tendered  his  [services,  which  the 
defendant  refused.  He  had  been  paid  in  full  for  the  time  he  actoiUy 
worked.  Held,  that  the  plaintiff  could  not  maintain  an  action  of  dams, 
ges  for  breach  of  the  agreement.    Leopold  v.  fkiikey  (111.),  08. 

7«  To  pay  **  outstanding  liabilitiM  " —  damages  for  llbeL]  A  stipnlatkNi  by 
the  vendee  of  a  newspaper  to  pay  "all  of  the  outstanding  liabilities "oi 
the  paper,  will  not  make  the  vendee  liable  for  the  damages  for  libel  salw 
sequently  recovered  against  the  vendor,  in  a  suit  pending  when  the  nls 
of  the  paper  was  made.    Perrei  v.  King  (La.),  840. 

Am  AtiornbtandClient,28,213;  Infakct,  689,678;  Marriaob^  688;  Knu- 

6BNCB,  128. 

CONTRIBUTION. 
See  Partt  Wall,  596. 

CONTRIBUTORT  NEQLIGBNOBL 
See  Nbgligbncb. 

CORPORATION. 

!•  Act  of  diraotor  on  behalf  o£|  but  for  his  own  profit]    A  director  of  a  bank 

loaned  the  moneys  of  the  bank  on  a  note  running  to  the  bank  at  a  sCipiu 
lated  rate  of  interest,  but  on  a  secret  agreement  with  the  borrowers  thst 
he  should  participate  iti  the  profits  of  lands  to  be  purchased  with  the 
moneys.  Held,  that  he  was  bound  to  surrender  those  acquired  profits  to 
the  bank.    Farmere  and  Merehants'  Bank  v.  Downojf  (Oal.),  62. 

ft.  Individual  liability  of  stockfaolden  —  estoppeL]  Persons  holding  tbs» 
selves  out  to  the  world  as  stockholders  of  a  corporation,  and  thuslDdadif 
persons  to  credit  the  corporation  and  make  deposits  on  the  faith  of  its 
valid  organization  and  the  individual  liability  of  its  stockholders,  an 
estopped  from  alleging  the  unconstitutionality  of  the  charter  as  a  mesas 
of  escaping  their  individual  liabili  ty.    McCartk^  v.  Lanamih4  (DL),  8S. 

Z»  Purohasing  its  own  stock.]  A  corporation,  with  power  to  pordiaae  **  pnf^ 
erty  deemed  desirable  in  the  transaction  of  its  burimMW,*^  maypMchssi  hi 
own  stock.    Iowa  Lumber  Co,  v.  Footer  (Iowa),  140l 
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4.  ParDh— r  ofitooik  by  direotori  ultra  virae — lUUMtyof  dinotoni]  Where 
one  contracted  to  sell  his  stock  in  a  State  bank  ao  the  bank  through  the 
directors,  the  contract  being  uUra  we$  as  to  the  bank  the  directors  are  nol 
individiiallj  liable.    Ahele$  v.  Cochran  (Elans.),  194. 

Aasigninsnt  by,  for  benefit  of  creditors,  to  insohrent  stookholdar.]  8d0  Aik 
BioNMSirr  FOR  Benefit  of  Creditors,  819. 

Ubtl  by.]  See  Crixinal  Law,  663. 

CRIMINAL  LAW. 

1*  Assault  with  intent  to  kill  —  aiming  at  one  and  wounding  another.]    One 

discharging  a  gun  into  a  crowd  intending  to  kill  A,  but  missing  him  and 
wounding  B,  is  guilty  of  assault  with  intent  to  murder.  SUUe  ▼•  Oilman 
(Me.).  357. 

ft.  Justification.]  An  assault  with  intent  to  kill  cannot  be  Justified  in  defense 
of  property.  2d. 

Si  Assault  with  intent  to  murder — qnring-gun.]  It  is  unlawful  for  the  occu- 
pant of  lands  to  set  spring-guns  or  other  mischioTous  weapons  on  his  prom- 
Sses,  and  if  the  same  cause  death  to  any  trespasser  it  is  a  criminal  homi- 
cide. But  to  authorize  a  conriction  of  assault  with  intent  to  conmiit  a 
murder,  a  specific  felonious  intent  must  be  proved;  and  so,  where  one 
plants  such  weapons  with  the  general  intent  to  kill  trespassers,  and  wounds 
a  particular  person,  he  cannot  be  convicted  of  assault  with  intent  to  com* 
mit  murder.  The  intent  to  kill  that  particular  person  alone  must  be 
shown,  and  cannot  be  implied  from  the  general  conduct.  8imp9on  v.  State 
(Ala.),l. 

4»  Attempt  to  commit  abortion  —  intent]  A  statute  provided  for  the  punish- 
ment of  any  one  who  willfully  administered  any  drug  or  substance  what- 
ever, with  intent  to  produce  the  miscarriage  of  a  pregnant  woman.  Held^ 
that  it  "ivas  not  essential  to  guilt  that  the  woman  should  be  quick  with 
child,  nor  was  it  a  defense  that  a  harmless  substance  was  administered, 
provided  the  guilty  intent  existed.    StaU  v.  FUxgerald  (Iowa),  148. 

ft.  Burglary  »-  raihroad  depot  —  "  warehouse."]  A^railroad  depot  is  "  a  ware- 
house "  within  the  meaning  of  the  statute  of  burglary,  although  such 
buildings  were  imknown  when  the  statute  was  enacted.  State  y.  Bishop 
(Vt.),  690. 

6b  Coercion  ofiwlfe  —  presumption.]  Where  a  wife  choked  a  num  and  told 
him  to  keep  still,  while  her  husband  picked  his  pockets,  a  jury  was  Justi- 
fied in  finding  that  she  was  not  acting  under  ooeroion,  but  independently. 
People  ▼.  Wright  (Mich.),  881. 

%  Porgesy  —  **  acquittance."]  A  receipt  for  money  as  part  of  the  purchase^ 
price  of  a  farm  is  an  ^  acquittance  "  within  the  statute  of  forgery,  and  an 
Isdietment  for  forgery  thereof  is  good  without  chaiging  any  extrinsic  deal> 
between  the  parties.     State  ▼.  Bheltere  Qtt,)$  ^^9* 
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8. iiiMnitlioriB«d  ooanty  bondi.]     A  ooontj  treMiu«r»  witlMmt 

ity,  iosaed  and  nego^ted  inBtriimento  for  the  payment  of  money,  pii» 
porting  in  the  body  to  be  the  obligations  of  the  county,  but  ligned  only 
by  him  in  his  own  name,  with  the  addition,  *'  treasurer.*'  Heid^  not  to  be 
forgery,  the  same  not  "  being  or  purporting  to  be  the  act  of  another* 
within  the  statute.    People  y.  Mann  (N.  Y.),  489. 

9«  BomioidebynegligMitiuieof  pistoLJ  Wherethe  prisoner^  in  sport  and  wHiboiil 
criminal  design,  aimed  a  pistol  at  another,  both  supposing  it  to  be  unloaded, 
and  the  prisoner  pulled  the  trigger,  whereby  the  pistol  was  discharged 
and  the  other  was  killed,  held,  no  crime.     BdberiBtm  v.  StaU  (LeaX  M. 

lOi officer    shooting  prisoner    to  prevent   his    esoapo.]     Where  an 

officer  had  in  custody  a  prisoner  charged  with  a  misdemeanor,  and  the  pris- 
oner tfying  to  CBCape,  the  officer  shot  and  killed  him,  without  intending 
his  death,  he  was  guilty  of  manslaughter.    Beneau  ▼.  8taU  (Lea),  d88. 

11.  Xhdiotment  -^  *^  publio  place  "  —  highway.]  The  words  **  on  a  public  high- 
way," in  an  indictment,  are  not  equivalent  to  the  words  "public  place*  Im 
a  statute  against  notorious  lewdness.     WUdamt  ▼.  8ksU  (Ind.),  185. 

12.  Laroeny  of  check.]  A  broker,  who  had  been  accustomed  to  buy  silfer 
on  account  of  a  bank^  was  instructed  by  the  bank  to  make  a  certain  pur- 
chase of  silver  on  its  account,  and  as  he  had  no  funds,  the  bank  certified 
his  check  drawn  on  the  bank,  and  delivered  it  to  him.  He  did  not  buy 
the  silver,  but  used  the  check  for  liis  own  purposes.  HM^  that,  if  he 
received  the  check  with  the  Intention  of  so  appropriating  it,  he  wis 
guilty  of  larceny.    People  v.  AbboU  (Cal.),  59. 

13. lost  goods.]     One  who  finds  lost  goods  which  have  no  marks  oc 

indications  of  ownership,  and  who  does  not  know  the  owner,  is  not  bonod 
to  exercise  diligence  to  ascertain  the  owner,  and  is  not  guilty  of  larceny 
in  retaining  the  goods.     Slate  v.  Dean  (Iowa),  143. 

14,  label  by  corporation.]  A  corporation  is  indictable  for  libel,  and  the  joinder 
of  an  individual  in  a  separate  count  is  not  error.  Siate  v.  Atehmn 
(Lea),  668. 

16«  Murder  —  firing  pistol  into  dweUing-hoose  withoat  spooifio  IntsBft  ts 
UIL]  Where  a  homicide  was  committed  by  firing  a  pistol,  at  night, 
through  the  window  of  a  lighted  room  in  which  four  persons  were  sitting, 
the  court  may  properly  refuse  to  instruct  the  Jury,  on  the  request  of  tlie 
prisoner,  that  if  he  did  not  intend  to  kill  or  shoot  at  any  of  the  inmates  of 
the  room,  but  merely  intended  to  frighten  them,  he  was  not  guilty  of  say 
higher  offense  than  manslaughter  in  the  second  degree  ;  such  a  charge, 
without  qualification  or  explanation,  being  calculated  to  mislead  the  Joiy, 
by  withdrawing  from  their  consideration  the  recklessness  of  the  act,  as 
showing  a  depraved  mind  regardless  of  human  life*  which  mi^t  mskt 
the  offense  murder  in  the  first  degree^  under  the  statate.  WeukintfUi^  ▼. 
euue  ( Ala.)*  28. 
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Id  fntiMitty — twufdm  of  ptoofc]   Eveiy  man  is  primarily  presamed  sano, 

bat  when  &ct8  are  piored  tending  to  engender  a  donbt  of  the  aani^ 
of  a  person  aocased  of  crime,  it  deTolTee  on  the  State  to  remove  that 
doubt  and  establish  the  sanity  of  the  prisoner  to  the  satisfaction  of  the 
Jnrj,  beyond  all  reasonable  donbt.     Cunningham  v.  State  (Miss.)»  360. 

17.  Rnle  of  responsibility.]  Insanity,  to  excuse  crime,  most  be  such  a« 
destroys  the  power  of  distinguishing  between  right  and  wrong.  Id. 

18.  Rape—* of  child  und«r  twehre.]  A  statute  fixing  the  age  of  puberty  la 
females  at  twelre ;  carnal  intercourse  with  a  female  under  that  age  is 
rape.    State  ▼.  TUman  (La.),  236. 

19.  —^  evidence  —acts  of  unchastity.]  On  a  trial  for  rape,  the  defendant 
may  prove,  by  the  complainant  or  others,  particular  acts  of  unchastlty  on 
the  part  of  the  complainant.    Benetine  ▼.  State  (Lea),  598. 

20. oonplaints.]    On  a  trial  for  rape,  witnesses  may  prove  the  details  of 

complaints  of  the  complainant  about  the  time  of  the  offense.  Id. 

21.  Robbery  —  frandnlent  trick  foUowed  by  violence.]  The  complainant 
was  fraudulently  induced  by  two  confederates  to  expose  some  money  in  hla 
hand ;  one  of  them  then  snatched  it  from  him  and  ran  away,  while  the 
other  held  him  so  that  he  should  not  pursue,  and  a  struggle  between 
them  ensued.  Held,  that  this  did  not  constitute  robbery.  Shinn  v.  State 
(Ind.),  110. 

S2.  Seduction  —  "  previous  chaste  character.'*]  A  statute  provided  for  the 
punishing  of  the  seduction  of  any  unmarried  woman  '*  of  previously 
chaste  character/'  l/isM,  that  **  character*'  referred  to  moral  qualities 
and  not  to  reputation,  and  evidence  of  reputation  was  not  admissible 
upon  the  issue  of  character,  but  only  to  impeach  or  corroborate  testimony 
regarding  particular  acts  of  unchastity.     State  v.  Prizer  (Iowa),  155. 

23.  Txhel — receiving  verdict  in  prisoner's  absence.]  A  verdict  of  felony  in* 
advertently  received  in  the  absence  of  the  prisoner  is  void  and  amounts  to 
acquittal,  although  his  counsel  were  present  and  did  not  object ;  and  the 
error  cannot  be  cured,  after  the  jury  have  been  discharged,  by  immediately 
reassembling  the  jury,  examining  on  oath  those  who  had  left  the  court* 
room  and  again  receiving  the  verdict  in  the  presence  of  the  prisoner. 
Cook  V.  State  (Ala.),  81 . 

CURTEST. 
See  BfABBiAGB,  600. 

DAMAGES. 

I  BEeasDoroof — penalty.]    A  shop-keeper  sold  out  his  stock,  and  boand  him- 
self in  a  penalty  of  $500  not  to  engage  in  that  business  again  in  the  same 
place  for  ten  months,  nor  rent  his  house  for  that  purpose,  during  that 
time.    On  a  breach  of  this  agreement,  held^  t)^^  the  nMauxe  of  damageii 
waa|50a    JfiiM ▼.  i^MoirfM (Lea), 607. 
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2.  Railway  in  pobUo  gtraet — abutting  ownar.]    An  abnttlng  owner,  vte 

does  not  own  the  8oil  of  the  street,  cannot  recover  for  any  Injury  to  htt 
freehold  resulting  from  the  presence  of  a  steam  railway  in  the  street^  bat 
only  for  damages  resulting  from  such  misconduct  in  its  management  as 
amounts  to  a  nuisance,  as  leaving  cars  standing  an  unreasonable  lime,  un- 
necessary noises  and  dangerous  speed.  Orand  Bapids  and  Indiana  JZ.  A 
Co,  V.  Ifeiiel  (Mich.),  806. 

^S^  Civil  Damage  Act,  4109, 

DEBTOR  AND  CREDITOa 

Liability  of  latter  lor  loss  of  collateraL]    R.  being  indebted  to  BL,  indmsd 

to  him  a  draft  on  C,  due  in  thirty  days,  to  be  credited  on  account  wbmk 
collected.  The  draft  was  not  presented  for  payment,  and  C.  became  in- 
solvent. Held^  that  B.  had  lost  his  remedy  against  R.  on  the  draft  and 
on  the  original  demand.    Butterion  v.  Roope  (Lea),  688. 

DEED. 

1.  Condition  subsequent — rsstndnt  of  marriage.]  A  grant  to  a  giaatorii 
daughter  if  she  remained  single,  otherwise  to  his  children,  is  void,  a  ocxk- 
veyance  in  restraint  of  marriage  being  illegal  unless  there  is  a  valid  limi- 
tation  over,  and  this  limitation  being  void  because  inferior  to  a  title  by 
descent.    RandaU  v.  Marble  (Me.),  281. 

&  Bscrow  —  bona  fide  purchaser.]  No  title  vests  in  a  grantee  who  obtains 
possession  of  an  escrow  without  performance  of  the  condition,  and  a  hotia 
fide  purchaser  from  him,  after  the  death  of  the  grantor,  acquires  no  title. 
Harkreader  v.  Clayton  (Miss.),  869. 

3.  Of  lands  held  adversely  without  color  of  title  —  voluntary  oonvsyanosk] 

A  conveyance  of  lands  held  adversely,  under  claim  of  ownership,  though 
without  color  of  title,  is  void  as  against  the  holder,  and  this  applies  to  a 
voluntary  conveyance  by  a  purchaser  on  execution  sale.  Bemdein  v. 
Humes  (A\h.),  52. 

4.  Notice  of  incumbrance  —  purchaser,  witness  of  prior  deed.]    A  purchasef 

of  land  is  not  affected  with  constructive  notice  of  a  prior  nnreeoided 
veyance  by  the  mere  fact  that  he  was  one  of  the  subeaibiiig  wil 
thereto.     Veet  v.  Michie  (Gratt.),  722. 

y otnntary,  from  husband  to  wife.]    See  Uabxubm,  66L 

DELIVERY. 
Tooandor.]    5m8alb»108. 

DEPOSITIOKa 
Bee  Eyidbncb»  13L 

DEVISE. 
5m  Will. 
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DIRECTOR. 
Bee  Ck>RPORATioK,  82,  IM. 

DIVORCE. 
See  Marriage,  571, 687. 

DOWER. 

Arignmiit  of — improvmentg  by  grantaas  of  hniband.]  In  an  action  lor 
dower  in  part  of  a  tract  of  land  conveyed  bj  the  husband,  improvements 
made  by  the  husband's  grantees  on  the  demanded  premises  are  not  to  bo 
embraced  in  the  estimate  of  value  ;  but  if  the  husband's  immediate  gran- 
tee has  conveyed  in  severalty,  the  increased  value  by  reason  of  improve* 
ments  made  by  such  grantees  is  to  be  reckoned.  Bajfd  v.  CarUcn  (Me.), 
268. 

EMINENT  DOMAIN. 

mights  acqoirad  by  railway  companies  in  lands  oondomnad  for  their  usab] 

Under  a  condemnation  of  lands  for  railway  purposes,  the  former  owner  of 
the  soil  still  retains  the  fee,  and  the  right  to  use  the  land  for  every  pux>- 
poee  not  incompatible  with  the  use  of  it  by  the  railway  company  for  rail- 
way purposes  ;  and  therefore  it  is  error  to  instruct  a  Jury  that  he  has  no 
right  to  cross  over  or  under  the  railroad.  Kanscu  Central  EaUway  Gmh* 
pony  V.  Alien  (Kans.).  190. 

ESCAPE. 
Oflkor  shooting  prisoner,  to  prevont.]    ^S^^  Criminal  Law,  626. 

ESCROW. 
See  Deed,  369;  Nbootiable  Instrument,  683. 

ESTOPPEL. 

Dtvoroa.]  A  wife  deserted  her  husband,  and  after  being  defeated  by  him  la 
an  eHbrt  to  obtain  a  divorce,  went  to  parts  unknown,  and  remained  away 
about  three  years.  On  her  return  to  the  neighborhood  of  her  husband 
she  declared  that  during  her  absence  she  had  obtained  a  divorce,  but 
declined  to  tell  where  she  had  been.  A  few  years  after,  her  husband, 
with  a  view  of  marrying  again,  sent  a  messenger  to  Inquire  of  her  as  to 
the  truth  of  the  alleged  divorce,  to  whom  she  stated  that  she  went  away 
to  procure  a  divorce  without  interference  from  her  husband,  and  that  she 
did  obtain  a  divorce,  and  hoped  he  would  marry  again.  Soon  after  he 
married  the  defendant,  and  about  the  same  time  his  first  wife  also  mar- 
ried again.  A  few  years  later  the  first  husband  died,  childless  and  intes- 
tate; thereupon  his  first  wife,  claiming  to  be  his  heir,  conveyed  a  tract  of 
land,  of  which  he  died  seized,  to  the  plaintiff,  who  brought  this  action 
against  the  second  wife  to  dispossess  her  of  the  land  ;  and  on  the  trial  of 
the  case  the  first  wife  testified  that  she  never  procured  a  divorce,  lldd^ 
that  a  finding  upon  such  evidence,  even  if  not  amounting  to  an  estoppel, 
and  in  accordance  with  the  truth  of  such  adnxi^iona,  though  oontradlcto4 
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by  Her  unsapported  testiinony,  would  not  be  clearly  agaimt  the  BiiUmob, 
and  therefore  could  not  be  regarded  by  a  reviewing  court  aa  erraaeoQiL 
Edgar  y.  Biehardson  (Ohio),  571. 

See  Corporation,  83;  Municipal  Corporatiom,  145. 

EVIDENCE, 

1.  OomparatlTe  wei^t  of  oral,  and  dapodtJonfc]    An  inatructlon  thai  "  other 

things  being  equal  in  regard  to  witneeaes,  the  teatimony  of  those  exam- 
ined in  open  court  ia  entitled  to  greater  weight  than  the  testimony  of  wit. 
nesaes  embodied  in  depoaitiona,"  ia  erroneoua.  JHUlnerv.  Eglin  (Ind^X  121« 

2.  Declaration — divorce.]    A  wife  deaerted  her  husband,  and  after  bebg 

defeated  by  him  in  an  effort  to  obtain  a  dirorce,  went  to  parts  unknown, 
and  remained  away  about  three  years.  On  her  return  to  the  neigfaboriiood 
of  her  husband  she  declared  that  during  her  abaence  she  had  obtained  a 
diTorce,  but  declined  to  tell  where  she  had  been.  A  few  years  after,  her 
husband,  with  a  view  of  marrying  again,  sent  a  messenger  to  Inqnirs  of 
her  as  to  the  truth  of  the  alleged  divorce,  to  whom  she  stated  that  she 
went  away  to  procure  a  diyorce  without  interference  from  her  huabsad, 
and  that  she  did  obtun  a  divorce,  and  hoped  he  would  marry  again.  Soon 
after  he  married  the  defendant,  and  about  the  same  time  his  first  wife  also 
married  again.  A  few  years  later  the  first  husband  died,  childless  and 
intestate;  thereupon  hia  first  wife,  claiming  to  be  his  heir,  conveyed  a 
tract  of  land,  of  which  he  died  seised,  to  the  plaintiff*,  who  brought  this 
action  againat  the  second  wife  to  diaposaess  her  of  the  land  ;  and  on  the 
trial  of  the  caae  the  firat  wife  teatified  that  she  never  procured  a  divoree. 
Held,  (1)  that  the  admissions  of  the  first  wife,  that  she  had  obtained  a 
divorce,  though  relating  to  a  matter  of  record,  were,  as  against  a  party 
claiming  under  her,  admissible  In  evidence.  Edgar  v.  Bickardaon  (Ohio), 
571. 

8. of  one  whoae  lifeia  insured  for  another.]    In  an  action  on  a  policy  of 

insurance  on  the  life  of  one  for  the  benefit  of  another,  the  declarations  of 
the  insured,  before  or  after  the  inaurance,  are  not  competent  evidence, 
unleaa  part  of  the  res  gestm.  Mobile  lAfe  Imuranee  Companff  v.  Morrii 
(Lea),  681. 

4.  Of  former  negligenoe.]  In  an  action  of  damagea  for  negligence  in  lighting 
a  paaaage-way  and  guarding  an  elevator,  evidence  of  former  aocidenta  or 
eacapea  from  accident  ia  incompetent.  Parker  v.  I^niland  Ihddiekuig  Ce, 
(Me.),  262. 

6*  Handwriting  —  expert  testllying  from  rooolleotlon.]  The  genulneneas  of 
the  signature  to  a  lost  instrument  may  be  testified  to  by  an  expert  who 
had  examined  the  signature,  and  who  testifies  from  his  reoolleetion  of  the 
signature  as  compared  with  genuine  signatures  in  evidence.  Albeit  v. 
Coleman  (Kana),  186. 

6. expert  opiniona]      On  a  queation  of  handwriting,  the  opinions  of 

experts,  founded  aolely  on  a  compariaon  of  the  writing  In  dispute  with 
genuine  aignatures  properly  in  evidence,  are  competent  eridenoe.  Jiitee 
V.  Loomie  (N.  Y.),  470. 
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7«  Baps — Mit  of  imohaitlty.]  On  a  trial  for  rape,  the  defendant  may  piofa* 
by  the  compUlnant  or  others,  particular  acte  of  unchaatity  on  the  part  of 
the  complainant.     Bentiine  t.  SttUe  (Lea),  593. 

8.  Oonplaints.]    On  a  trial  for  rape  witneeses  may  prore  the  details  of  com- 

plaints of  the  complainant  about  the  time  of  the  offense.  Id, 

9.  To  explain  receipt.]    An  instrument  in  this  form:  '*  Received  of  A  $000 

due  on  demand,**  is  open  to  parol  explanation  of  its  consideration,  to  show 
that  it  was  intended  ar  a  mere  receipt.  De  LavaUeUe  r.  Wendt  (N.  Y.),  49i. 

10.  Parol — surety  lor  laitlifiil  pedbimanoe — change  In  principal^  dnty.]  B. 
was  appointed  ticket  agent  of  defendant  at  Memphis, and  gave  abend  with 
sureties  for  faithful  performance  of  his  duty.  There  were  two  ticket 
offices,  but  the  bond  did  not  specify  to  which  he  was  ap^inted.  Snbse. 
quently  the  offices  were  consolidated  and  the  duties  of  both  were  imposed 
<m  him,  and  his  salary  was  increased,  without  the  knowledge  of  his  sure* 
ties.  HM,  that  parol  evidence  was  admissible  to  show  to  which  office  he 
was  originally  appointed.  Mumfard  v.  JHempfiii  and  ChaHuton  EaUroad 
Co,  (Lea),  616. 

11.  Sorvivorship  —  presumption  —  common  disaster.]  In  the  case  of  a 
mother,  aged  sixty-nine  years,  her  son-in-law,  aged  forty-five,  and  his  two 
children,  aged  respectively  ten  and  seven  years,  who  all  perish  in  the 
same  shipwreck,  there  is  no  presumption  of  survivorship.  Newell  v.  2fiehol§ 
(N.  T.).  424. 

Of  agreement  between  payee  and  his  immediate  indorser.]  See  Nbgotxablb 
Instrumsnth,  490. 

Borden  of  proof.]    See  Carrier,  858. 

Possession  of  note.]    See  Nbootiablb  Instrumknts,  278. 

To  Tary  indoraar's  liability.]    See  Nbootiable  InbtrumbiitBi  600. 

See  Gift,  428 ;  Seduction,  tOl 

EXECUTION. 
See  Exemption,  838. 

EXEMPTION. 

!•  Bxmnption  horn  tBaontion — boarding-honsa  kaaper.]  Fomlton  pni^ 
diased  to  carry  on  the  business  of  keeping  a  boarding-house  is  exempt 
from  execution  like  other  household  goods,  and  is  not  within  a  statute 
subjecting  to  execution,  on  a  Judgment  for  the  purchase-price,  stock  In 
trade  or  means  of  carrying  on  the  party's  occupation.  Vanderhorei  ▼.  Baeem 
(Mich.),  828. 

2m  -—» partnership  property.]  A  partnership  is  not  within  the  language  or  in* 
tendment  of  the  exemption  law,  and  hence  none  of  the  property  of  a 
partnership  is  exempt  from  seisure  on  execution.  Wktt$  T. 
/La.).  288. 
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8*  ^^  ]  Partnerahip  property  is  not  exempt  from  execatioiit  befeiv 

and  settlement  of  the  partnership  aflfairs.    Spiro  T.Pa0C0n(Lea),  Ml. 

^  Receipting.]    Tlie  right  to  exemption  is  not  waived  by  the  debtor^s  fiillii^ 

to  claim  it  and  receipting  to  tlie  officer  for  the  goods.  Id, 

ft.  Homestead — grist>miIL]  A  pablic  grist-mill,  adjoining  the  ownaf^s  fimt^ 
bat  not  inclosed  with  it,  is  not  a  part  of  the  homestead  for  pnipOMB  of 
exemption.    Mouriqiiand  v.  Bart  (Kans.)>  200. 

nom  eaceoution,  waiver  o£]    8ee  Ck)N8TiTnTiONAL  Law»  tt. 

See  Taxation,  234. 

EXPERT. 

See  Evidence,  186. 
FIXTURES. 

Wban  Rilqjaot  to  mortgage.]  Lessees  of  a  manufactory  put  In  fixed  nisflhlniwy, 
and  afterward  bought  the  premises  subject  to  a  mortgage  of  the  nal^. 
including  '*  buildings  to  be  erected  thereon."  Held^  that  the 
so  put  in  by  them  came  under  the  lien  of  the  mortgage.  JSpMi  T. 
Chair  Company  (Mich.X  814. 

FORECLOSURK 

See  Insurance,  84d. 

« 

FORGERY. 
VnanthoKlied  oocmty  bonds.]    See  Criminal  Law,  488l 
Batlfioation  olj    See  Neootiabls  Instruments,  546. 

See  Criminal  Law,  679. 

FORMER  ADJUDICATION. 
See  Judgment,  74,  455. 

FRAUD. 

Oonatractive.]  Action  upon  a  promissory  note  for  $30,000,  made  hf 
grandfather  of  the  payee,  payable  in  five  years,  with  interest  annnnlly. 
The  maker  was  ninety-two  years  old  and  partially  blind,  but  wan  otlMis 
wise  in  good  health,  was  in  good  possession  of  his  mental  facnltieo,  and 
active  in  looking  after  his  financial  affairs.  He  was  possessed  of  a  laxgv 
property,  which  his  grandson  assisted  him  in  taking  care  of,  and  to  dn 
which,  at  his  grandfather's  request,  he  had  given  up  his  profession,  and 
for  several  years  had  devoted  himself  to  his  grand  fkther^s  serviee,  an  fain 
confidential  agent.  The  grandfather  had  also  given  him  $88jOOO  in  hin 
life-time,  and  the  grandson  also  claimed  a  gift  of  9dO«000  beside.  Ho  wan 
also  a  legatee  to  a  considerable  amount.  When  the  note  was  exeented  it 
was  attached  to  a  stub,  the  whole  being  torn  from  the  maker^s  note4)ook 
of  blank  forms,  and  filled  up  and  signed  in  the  old  gentleman's  hand- 
writing.  The  stub  contidned  memoranda  of  the  date,  amount*  matnrity,  and 
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payee's  name,  and  the  words,  "  to  make  the  amoant  the  same  as  Charles 
"W.  Cornell."  The  latter  was  another  grandson,  to  whom  he  had  given 
$20,000.  It  was  shown  that  he  had  proposed  to  alter  his  will  in  order  to 
make  a  better  provision  for  his  grandson's  services,  but  was  advised  by 
Lis  lawyers  to  adopt  some  other  mode.  A  few  months  afterward  the 
note  was  executed.  Held,  there  was  nothing  in  the  relations  of  the  par* 
ties  or  the  circumstances  to  impose  the  burden  on  the  payee  of  -showiii^ 
tlie  fairness  of  the  transaction,  or  imply  the  idea  of  undue  inflnenoe. 
Cowee  V.  CotmU  (N.  Y.),  428. 

See  Attorkbt  and  Client,  2d;  Chattel  MoRTaAGS,  171 ;  Infahot,  dTOL 

FRAlTDtrLENT  CONVEYANCE. 

See  HoMSSTEAD,  042. 

gift: 

!•  BaMOUted— reiTOoation.]  One  who  has  made  a  donation  itU&rthat  of  ink* 
movable  property  to  his  concubine  cannot,  on  the  latter's  death,  recover 
the  property,  on  the  ground  that  the  donation  violated  a  prohibitory  law, 
and  was  opposed  to  good  morals.     Monatt  v.  Parker  (La.),  229. 

2i  Negotiable  instrument  —  memoraiida.]  Action  upon  promissory  note  for 
$20,000  made  by  the  grandfather  of  the  payee,  payable  in  five  years  with 
interest  annually.  When  the  note  was  executed  it  was  attached  to  a 
stub,  the  whole  being  torn  from  the  maker's  note-book  of  blank  formsi 
and  filled  up  and  signed  in  the  old  gentleman's  handwriting.  The  stub 
contained  memoranda  of  the  date,  amount,  maturity,  and  payee's  name, 
and  the  words,  *'  to  make  the  amount  the  same  as  Chas.  W.  Cornell.** 
Tlie  latter  was  another  grandson  to  whom  he  had  given  (20.000. 
The  maker  was  possessed  of  a  large  property,  which  his  grandson 
assisted  him  in  taking  care  of,  and  to  do  which,  at  his  grandfather's  re« 
quest,  he  had  given  up  his  profession,  and  for  several  years  had  devoted 
himself  to  his  grandfather's  service  as  his  confidential  agent.  It  was 
shown  that  the  grandfather  had  proposed  to  alter  his  will  in  order  to 
make  a  better  provision  ik>r  his  grandson's  services,  but  was  advised  by 
his  lawyers  to  adopt  some  other  mode .  A  few  months  afterward  this 
note  was  executed.  The  grandfather  had  given  this  grandson  $82,000  in 
his  life-time,  and  the  grandson  also  claimed  a  gift  of  $80,000  beside,  and 
was  legatee  to  a  considerable  amoant.  Held,  that  the  stub  was  not  con* 
elusive  evidence  that  the  note  was  designed  as  a  gift  Oowee  ▼•  ComttL 
(N.  Y.),  428. 

$•  4scvi&gs  bank  deposlL]    B.  deposited  in  a  savings  bank  moneys  belonging 

to  her  in  trust  for  M.  and  K.,  who  were  her  distant  relatives.  She  re- 
tained the  pass-books  until  her  death,  drawing  out  only  one  year's  Inter, 
est,  and  M.  and  K.  were  ignorant  of  the  deposit.  HeUL^  that  the  transae* 
ilon  constituted  an  effectual  trust  for  their  benefit  on  the  death  of  S.  Jfor- 
IA»  T.  Funk  (N.  Y.),  446. 

See  CoNSTRUCTiYB  Fraud,  428 ;  CoNTRACTt  KML 
VoT..  XXXT  — 101 
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eBowma  cbop. 

8m  Salb,  (181 

HANDWRITINQ. 
Sm  Eyidbncb,  180»41iL 

HIGHWAY. 
MUIo|iM0b]    At  GuMiHAL  Law,  185. 

8h  MumCIPAL  CORFORATl(»,4lbML 

HOMBSTEAB. 

nwodalMil  O0H¥«j«no«.]    Where  a  hoebsad  Toliiataiqf  coatiy  ImA  le  IH 

wife  to  kinder  and  delay  hie  crediton^  her  right  to  m  honMind  Ifanli  li 
not  loflt    Buchi  T.  Books  (Lea)»  648. 

I— pM^eilL]    8e$  £zsicftxon»  900. 

HOMICIDE. 
Seo^CRnnsAJL  Law,  001 

HUSBAND  AND  WIFBL 

SOO  M  AK«f  AOB. 

IGNORANCE  OF  FACT. 
5m  Agxnct,  16S. 

INDORSEMENT. 

« 

Slate.]    See  Cohtbact»  76. 

INFANCY. 

L  OoBtraot— fraud.]  Plaintiff,  ftJeely  xepreeentliig  hlnunlf  to  beef  Mlaf% 
bought  a  wagon  paying  part,  and  giving  hie  note  aeeured  by  a  lien  on  tbe 
wagon  for  th«  remainder.  After  oaing  the  wagon  until  the  use  wie  woftk 
more  than  what  he  had  paid,  and  ontil  it  had  depredated  bj  more  than  a 
like  8am»  he  made  default  in  payment,  whereupon  defendant  took  tbe 
wagon  under  hie  lien,  and  eold  it  at  auction.  Plaintiff  brought  etwieipril 
for  the  money  he  had  paid.  lMf»  that  he  was  entitled  to  reeorer.  Wkl^ 
eomb  T.  Jodffn  (Vt.),  678. 

fi.  OoBtmot— ▼oAdoi'Toidiibleb],  An  inlant'e  deed,  without  nwMJdawHon,  !• 
void,  and  not  aimply  Toidable.    Smaford  ▼.  F^ergmmm  (Lea]^  Ml 

Oditod7  ci  lafint.]    See  Pabbht  ahb  Child*  879. 

b^mry  to  infiuit  treepaieer.]    See  Nbgligbncb,  906. 


INJUNCTION 

jlf*-^  a  ptovohed  b^paarf^    A  man  bought  for 

lande  upon  which  large  quantitiee  of  aand  were  being  deyjied  hf  ft 
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itnuB  whidi  opeiated  a  mill  abore.    He  put  an  dzorUtaiii  valnalioii  oft 

Hm  land  and  tried  to  eell  it  to  the  pioprieton  of  the  mill,  but  they  dedined 

to  bnj  it.    He  tben  piayed  for  an  injunction  to  mtrain  them  from  sanding 

the  land  and  polluting  the  stream.    Bdd,  tliat  an  ixg  unction  would  not 

lie,  as  he  had  iuTited  the  lnjnr]r*    Bdtcard$  v.  AUaum  Mining  Ckfmpmij^ 

/Mich.  X  301. 

'  8es  NuiSANCB,  585. 

INSURANCE. 

1.  Ohange  of  title  by  legsl  prooess  or  Judicial  deorse— Coraolosiira  hf 
adrertlseaMttt.]  A  policy  of  insurance  on  a  house  provided  tliat  if  the 
property  be  sold  or  transfened,  or  any  change  took  place  in  title  or  pos» 
session,  whether  by  legal  process  or  judicial  decree,  or  voluntary  transfer 
or  oonyeyance,  the  policy  should  be  void.  A  mortgage  of  the  premise* 
subsequently  executed  was  foreclosed  and  a  sale  was  had,  but  the  period 
for  redemption  had  not  expired  nor  had  ^lossession  been  changed.  A  losa 
subsequently  occurring,  hM,  thaX  neither  the  giving  of  the  mortgage  nor 
the  foreclosure  proceedings  avoided  the  policy.  X^y  v.  Moms  Inturanc^ 
Company  (Minn.),  846. 

t.  2>oable —  subsequent  poUoy  woUL]  Where,  in  a  contract  of  insurance 
which  covers  a  storehouse  and  the  goods  therein,  it  is  stipulated  thai 
should  the  assured  subsequently  take  out  a  policy  in  any  other  company 
the  assurers  should  receive  notice  of  it  on  pain  of  forfeiting  their  policy^ 
a  subsequent  assurance  of  the  house  or  the  goods  in  another  company* 
without  notice  to  the  assurers,  wSU  work  the  forfeiture  of  the  contract 
with  them,  whether  the  subsequent  contract  was  legally  enforceable  of 
not.    AUen  v.  MerehanU*  Mutual  Inmranee  Company  (La.X  348. 

9k  Bvidspoe  ^declarations  of  inanrsd.]  In  an  action  on  a  policy  of  Insur* 
aaee  on  the  life  of  one  for  the  benefit  of  another  the  declarations  of  the 
insured,  before  or  after  the  insurance,  are  not  competent  evidence,  unles* 
part  of  the  reo  gutm.  Mobile  Life  Insurance  Company  v.  Morrii  (Lea)^ 
681. 

^  nrsnd  of  insurer  —  resoission  —  Ibrlisiture  —  remedy,]  Where,  by  th# 
terms  of  a  policy  of  life  insurance,  the  non-payment  of  the  required  an« 
nnal  premium,  at  the  designated  time,  is  declared  to  be  a  ground  of  for* 
feiture,  but  the  uniform  custom  of  the  insurance  company  has  been  t# 
give  notice  of  the  time  when  the  premiums  fall  due,  and  to  collect  the 
same  at  the  residence  of  the  policy-holder  through  a  local  agent  residing  te 
his  neighborhood,  this  mode  of  collection  cannot  be  discontinued,  and  pay- 
ment required  at  the  company's  office,  wiUiout  notice  to  the  insured :  anA 
where  the  insurance  company,  under  such  circumstances,  with  a  view  te 
avoid  the  policy,  g^^M  private  instructions  to  the  local  agent  not  to  give 
snch  customary  notice  to  the  insured,  and  not  to  call  on  him  as  usual,  fcr 
the  payment  of  the  premium,  no  right  arises  to  declare  the  policy  foiw 
Mted,  and  if  the  compaDy  refuses  to  accept  the  premium  when  duly 
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tendered,  and  to  give  the  insured  the  customarr  renewal  receipt,  tlw  u 
sured  is  In  equity  entitled  to  a  rescission  of  the  contract,  and  a  retam  ci 
the  premiums  paid  thereon,  with  iutereat  from  the  times  of  payment. 
Union  Central  Life  Insurance  Co.  v,  Pottker  (Ohio),  655. 

A.  O^er-valuation.]  A  policy  of  fire  insurance  conditioned  to  be  void  for  OfM^ 
valuation  is  avoided  by  any  substantial  over-valuation,  whether  fraodi^ 
lent  or  innocent.    BouteUe  v.  Westchester  Fire  Insurance  Co*  (Vt.)b  066* 

6b  Oral  agreement  for.]  An  oral  agreement  for  insurance  will  be  enfoiead  la 
equity.     Wooddy  v.  Old  Dominion  Insurance  Co,  (Qratt.),  733. 

%  Pajnnent  of  premium.]  An  agreement  for  insurance  having  been  made  bf 
the  applicant,  and  the  agent  of  the  insurer  authorized  to  fill  np  and  deliver 
policies,  the  former  tendered  the  premium  to  the  latter,  but  the  Utter,  r^ 
elding  in  the  house  insured  and  owing  the  former  for  rent,  said  he  wooM 
apply  the  premium  toward  the  rent.  The  company  was  a^  the  time  In- 
debted to  the  agent  In  about  three-quarters  the  amount  of  the  premlom. 
HMt  a  valid  payment  of  the  premium.  Id. 

A  Representation  of  title.]  A  condition  In  an  Insaimnce  poU<7,  that  any  le> 
terest  in  the  property  insured,  not  absolute  or  lesa  than  a  perfoettltli^ 
must  be  represented  and  expressed  in  the  policy,  is  not  broken  by  the  es> 
Istence  of  a  lien  for  purchase-money  reserved  in  the  deed  of  the  piem* 
ises.  id. 

9^  By  husband  on  wile's  goods — knowledge  of  Insurer.]  A  poUcT*  of  la» 
surance  taken  by  a  husband  m  good  faith  on  his  wif e*s  goods  Is  void,  evn 
though  the  insurer  had  full  knowledge  of  the  trae  ownership,  if^ricitf* 
turdl  Insurance  Co»  v.  Montague  (Mich.),  826w 

INSANITY. 

Widow  neglecting  to  dissent  from  husband's  wlIL]  A  widow.  In  qmesqiMBiw 

of  her  lunacy,  neglected  to  dissent  from  the  provisions  of  her  hosbandll 
will  within  the  sutntory  time.  HeUd^  that  she  might  afterward, in  eqvlly 
claim  her  rights  in  the  estate  as  If  she  had  duly  dlesented.     Wfi^lki  ▼• 
West  (Lea),  586. 

Onit  by  insane  wife^  by  fraud  of  husband.]    Bee  MawbtawII^  67* 

See  Chdcinal  Law,  SOd 

INTEREST. 

On  dMBages.]    In  an  action  for  breach  of  a  contract  to  hlio  WOBO  %m  9kem 
tain  time  at  an  agreed  price,  interest  mnst  be  awarded  «pOB  Ao 
as  matterof  law.    De  LaoaUette  v.  WendiQX.  Y.%  4Mb 

Alter  mstority.]    See  Usurt,  70. 

INTENT. 
Ah»9ac%  of  4peolfio— mnrder.]    See  CRnrnrAL  Iaw,  ttL 

8h  Agerot,  165  ;  Criminal  Law»  14BL 
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INTOXICATION. 
Bee  Sunday,  357. 

JUDGMENT. 

!•  ForaMT  a^l^dioatioo.]  A  physician  sued  for  serrioes,  in  a  justice's  court  \ 
tlie  defendant  answered,  but  withdrew  his  answer,  and  the  plaintiff  got 
jadgment  without  contest.  Held,  a  bar  to  a  subsequent  action  by  the 
defendant  against  the  physician  for  malpractice  in  renderiiig  thoee 
services     BUiir  v.  BartUtt  (N.  T.).  455. 

8.  Fonner  —  when  a  bar  —  splitting  daim-J  Church  trustees  employed  the 
plaintiff  as  a  teacher  and  sexton  for  a  year  at  a  fixed  compensation,  and  at 
the  request  of  the  priest  he  performed  similar  services  a  second  year  on  his 
promise  of  the  same  compensation.  After  all  the  services  had  been  ren* 
dered  he  recovered  judgment  against  the  trustees  for  a  balance  due  on 
the  first  year.  HM  a  bar  to  an  action  for  the  second  year's  services. 
RoeenmueUer  v.  Lampe  (111.),  74. 

8*-^— action  on — Jnzisdiotion.]  A  judgment  of  a  Canadian  court  on  per> 
sonal  service  of  process  in  Michigan,  where  the  defendant  did  not  appear 
or  recognize  the  jurisdiction,  will  not  support  an  action  in  Michigan,, 
although  the  laws  of  Canada  provide  for  such  a  service.  JicEwan  v^ 
Zimmer  (Mich.),  882. 

Act  of  legislature  authorising  opening  oL]    See  CoNBTiruTiCNAL  Law,  716L 

JURY. 
Trial  by,  waiver  o£]    See  Constitutional  Law,  84. 

Involuntary  separation.]    See  Trial,  530. 

LANDLORD  AND  TENANT. 
Boundary  on  non-navigable  stream  —  acoretionB.]  A  lessee  of  Jaod  bounded 
by  the  **  present  bank"  of  a  uon-navigable  stream  is  entitled  during  his 
term  to  the  accretions  formed  by  the  receding  of  the  stream  or  a  change 
in  its  current,  in  the  same  manner  as  a  grantee  would  be  entitled.  Cotk  v« 
LoDolie  (IlLX  91. 

liability  betwem,  Ibr  negligence.]    See  Neoliobnob,  849. 

LARCENY. 
See  Criminai.  Law,  59, 148. 

LIBEL. 
See  Criminal  Law,  668. 

LICENSE. 
Ofnleolintozioatlngliiiuora.]    ^8^6  Local  Option.  344;   STATms,  648 

See  Municipal  Corporation,  145»  748. 

LIEN. 
Of  birflea^  tor  repairs.]    See  Bailhvnt,  299. 

See  CoNSTiTTrriONAL  Law,  006. 

LIMITATION. 
Of  caniot^  liability.]    See  Carrier,  505. 
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LOCAL  OPTION. 
Bm  (kMwvivvTioKAL  Law«  144 

LOST  PROPERTY. 
See  Criminal  Law,  14S. 

MARRIAGE. 
Mm  AMumptloii  by  burImI  woman  m  grantae  of  nortf^^  on  gnaUd 


1MI.J    A  married  woman,  by  the  terms  of  a  deed  to  her. 

agreed  to  pay  a  mortgage  eziating  upon  the  conveyed  pfemioea.    BeU,ihU 

this  made  her  personally  liable  for  the  mortgage  debt,  and  that  her  giaatae, 

in  like  manner  aaaaming  the  mortgage,  was  Ukewlae  liable,  and  a  Jodi^ 

ment  against  him  for  deficien<7  on  foreelosare  was  proper.    CaekmoM  ▼. 

J5r«ity(N.Y.),487. 

S»  Ifarriad  woman— oonvayanoo  to,  sal^laot  to  ▼ondor'fl  VLmmJ  A  nanled 
woman,  aoeepting  a  conveyance  of  land  to  her  aepaiate  use,  reaerring  a 
lien  for  unpaid  part  purchase-money,  is  bound  by  the  oonTeyanae,aad  eu* 
not  recover  her  payments,  and  the  lien  may  be  enforced.  Jaekean  v.  Arf- 
ledffe  (Lea),  655. 

9»  Dead  from  hnsband  to  wifa.]  A  voluntary  deed  from  husband  to  wife  will 
be  upheld  as  against  the  husband's  heirs,  where  the  gift  is  a  rassoniWs 
provision  for  the  wife.     Mc^ore  v.  Eteri&n  (IlL),  66. 

<4i  Note  from  husband  to  wife.]  Equity  will  enforce  a  note  executed  by  a 
husband  to  his  wife,  during 'coverture,  in  consideration  of  her  moosjs 
received  or  collected  by  him.    MeCampbeU  v.  McCampbeU  (Lea),  683. 

•#•  Suit  by  wile  against  husband  on  note  azaontad  to  bar  daring  ooTartara] 
Under  a  statute  which  enables  married  women  to  acquire,  hold  and  deal 
with  property,  and  to  sue  and  be  sued  in  the  same  manner  as  if  unmarried, 
and  relieves  all  such  property,  except  such  as  comes  by  gift  from  tlisir 
husbands,  from  liability  to  the  disposal  of  their  husbands  or  for  theb 
^ebts,  a  married  woman  may  maintain  an  action  against  her  husband  or 
ti  note  given  directly  to  her  by  him  for  a  valuable  consideration  dariaf 
coverture.    May  T.,Map  (Neb.),  899. 

<5.  Tenancy  by  ouxtesy.]  Land  was  conveyed  to  a  woman  for  her  separsl^ 
estate,  free  from  the  control  and  liabilities  of  her  husband,  and  with  fal 
power  of  disposition.  Held,  that  in  the  al)sence  of  words  clearly  expresa 
ing  a  different  purpose  the  husband  was  entitled  to  his  tenancy  by  carteiy. 
Carter  v.  Dale  (Lea),  660. 

X  Wiiis'a  oontraot  for  frunily  naoassaiiaa.]  A  contract  by  a  married  wonas 
for  necessaries  sold  on  the  credit  of  her  estate,  for  herself  and  family,  sad 
charged  thereon,  may  be  enforced  against  it  in  equity  to  the  extent  of  bat 
interest,    Prieet  v.  Ckme  (Vt.),  605. 

9m  Wife's  separata  property  —  when  chargad  with  her  dabta.]  Debts  eoa 
tracted  by  a  married  woman  in  the  management  and  for  the  beneftt  of  htff 
separate  property,  or  for  her  benefit  on  its  credit,  will  in  equity  be  ehaigid 
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«i  tnApnpnijt  whether  it  be  penonalty  or  reelt/,  imlaM  the  tnttnu 
ment  creating  her  estate  therein  protect*  it  from  being  ao  charged* 
although  she  coold  not  exercifle  the  Jus  ditp<fnendi  without  procuring  the 
formal  oonenrrenee  of  her  hasband,  or  the  permission  of  the  conrt| 
although  the  husband  had  possible  rights  as  tenant  by  curtesj ;  although 
she  allowed  the  profits  arising  from  the  property  for  which  the  debts 
were  contracted  to  be  used  in  the  support  of  the  famU/  of  herself  and 
her  husband,  and  although  the  charges  were  made  to  both  husband  and 
wife.    Daie  ▼.  BMnson  (Vt.),  669. 

ft  Dhroroe — on  suit  of  insane  wife  by  fraud  ol  husband.]  A  dlTOvea  WM 
granted  in  a  suit  brought  in  the  name  of  an  Insane  wife,  in  confinement  ift 
an  asylum  in  another  State.  On  a  a  bill  filed  on  her  behalf  to  set  aside 
the  divorce,  alleging  that  it  was  procured  by  the  fraud  of  the  huslmiidc 
ketdp  that,  whether  there  was  fraud,  in  fact  or  not,  the  law  would  presume 
fraud,  and  set  aside  such  a  dlTorce,  no  matter  by  whose  adrice  It  was  dh 
tained*    Braciford  ▼.  Abend  (111.),  67. 

la  —  in  another   Slate  —  obtained  without  resideaoe.]      A 
divorce  obtained  in  another  State,  where  neither  party  at  the 
residence  in  good  faith,  is  ykM.     GeUff§  ▼•  QeUpi  (Lea^  68T* 

Bestxalnt  o£]    See  Dekd;  281. 

CkMvcioB  of  wUis.]    See  Criminal  Law,  881. 

See  CoNTBACT,  105 ;  Pabbnt  and  Cbxu^  tm 

MARRIED  WOMAN. 
See  Marbiaob. 

MASTER  AND  SERVANT. 

!•  NegUgsnoe  of  agent — Ualillity  of  master.]  The  plaintiff  was  a  train  hand 
employed  by  the  defendant,  a  railroad  company,  in  digging  gravel  ondeff 
the  direction  of  L.,  who  was  engineer,  superintendent  and  conductor  and 
master  of  the  gravel  and  material  train  of  defendant,  and  who  had  entire 
charge  of  that  branch  of  the  business  on  a  section  of  the  railroad,  with 
power  to  employ  and  discharge  hands.  Held,  tliat  the  plaintiff  and  L. 
were  not  mere  fellow-servants,  and  that  the  plaintiff  might  recover  of 
defendant  for  an  injury  sustained  by  L.'s  negligence.  DMin  v.  Biehmand 
and  Danville  Bailroad  Company  (N.  C.)>  512. 

&  ResponsibCUty  of  servant  to  master  for  oonsequenoes  of  his  negUgenoe.] 

In  an  action  by  a  railway  conductor  against  his  employer  for  wages,  the 
employer  may  set  off  and  recover  damages  resulting  to  him  from  the  con- 
ductor's negligence  in  performing  the  work ;  and  the  conductor  Is  not  * 
relieved  from  his  duty  to  exercise  reasonable  care  by  the  known  Imperfect 
equipment  of  the  train  in  respect  to  which  his  negllgenoa  ooconed. 
MobOe  and  Montgomery  Baikoaff  Co.  y.  Clantom  (Ala.)^  1S» 

Reaolsslon  by  emidoyer.]    See  Contract,  98. 
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HBASURE  OF  DAMAGEa 
Bee  Dajcages. 

MECHANICS'  LIEN. 

Ob  mmiiclpal  building.]  Altboagh  land  donated  and  devoted  to  pnblle  mm 
cannot  be  enbjected  to  debts  of  the  municipality,  yet  a  public  buUdinf 
thereon,  as  a  jail,  is  subject  tx>  a  mechanics'  lien  in  favor  of  one  who  bnih 
it  for  the  municipality.    McKnigM  v.  Parish  of  Grant  (Ia,\  886. 

MORTGAGE. 
Assumption  ci,  by  married  woman.]    See  Marbiaob,  437. 
Power  of  National  y^mak  to  enforce^]    See  National  Bask,  4ISL 
When  oovers  fixtures.]    See  Fixtures,  814. 

See  Chattel  Mortgage,  171. 

MUNICIPAL  CORPORATION. 

1.  Authority  to  require  lot-owner  to  p«ve  aidswnlki.]  A  dty  oidfaiaaesb 
reqniring  the  owners  of  lots  on  streets  which  have  been  graded,  pafwi 
and  guttered,  to  pave  the  sidewalks  a4Joining  their  lots^  is  valid,  and  if 
the  owners  do  not  comply,  the  city  may  do  the  work  and  collect  the 
expense  from  the  owners.    Sanda  v.  City  o/Michmand  (Gratt.),  748. 

&  Duty  to  keep  streets  in  repair — when  implied.]  The  duty  of  amunici* 
pal  corporation  to  keep  in  repair  its  streets  and  sidewalks  need  not  he  ex- 
pressly enjoined  by  statute,  but  is  implied  from  a  statutory  grant  of 
power  to  open,  improve,  repair  and  keep  them  in  a  safe  condition  for 
travel,  and  to  raise  the  necessary  funds  by  taxation  or  assessment.  Al 
brittin  v.  Mayor  and  Aldermen  of  Huntamlle  (Ala.),  46. 

8*  liability  of  city  for  injury  trom  defeotive  street.]  A  dty  bound  by  Its 
charter  to  keep  its  streets  in  repair  is  liable  to  one  who,  without  negli- 
gence on  his  own  part,  saffers  injury  from  their  long-continued  andnoloiv 
ous  want  of  repair.     O'Neal  v.  City  of  New  OHeane  (La.),  221. 

^  >]  A  municipal  corporation,  empowered  to  lay  out  and  keep  streets 
in  repair,  is  liable  in  damages  to  an  individual  who  snst^ns  injury  by 
the  defective  condition  of  a  street    Noble  v.  City  of  Biehmond  (Gratt),  721 

Bm  N^Ugenoe  —  contribotory — icy  sidewalk.]  A  person  who  voluntarily 
attempts  to  pass  over  a  sidewalk  of  a  city,  which  he  knows  to  be  dangeroos 
by  reason  of  ice  upon  it,  which  he  might  easily  avoid*  cannot  be  regarded 
as  exercising  ordinary  prudence,  and  cannot  maintain  an  notion  against  the 
city  to  recover  for  injuriee  sustained  by  falling  upon  the  ice.  AHo^lsrv. 
OUy  of  Sandusky  (Ohio),  533. 

IL-i— >qnasi  street — low  bridge.]  Where  the  officem  of  a  mnnidpsl 
corporation  have  treated  a  piece  of  land  as.  a  public  street,  taking 
charge  of,  regulating  and  paving  it  like  other  streets,  although  it  has 
never  been  legally  laid  out  as  a.  street,  the  corporation  la  chMgeable  with 
the  same  duties  and  subject  to  the  same  liabilities  aa  if  it  had  been  pfop 
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.%tlj  laid  oat,  and  is  botind  to  keep  it  in  safe  condition  for  travel.  The 
iact  that-  a  bridge  over  a  city  street  is  of  sufficient  height  to  allow 
oidinaiy  carriages  to  pass  under  it  does  not  of  itself  discharge  the  muniei- 
palitjr  from  liability  to  one  injured  while  attempting  to  pass  under  it  in 
a  ▼ehide  of  unusual  height,  as  in  this  case,  a  circus  wagon.  BewaU  T. 
Ctty  of  Cohoes  (N.  Y.),  417. 

%  Obitniotlon  to  alley.]  Alleys  are  not  primarily  designed  as  streets,  but 
simply  as  a  means  of  local  convenience  to  a  limited  neighborhood,  and  a 
roof  twelve  or  fifteen  feet  over  and  above  an  alley  is  not  necessarily  an 
obstruction.    Beeeher  v.  People  (Mich.),  816. 

8.  Liability  of  township  lor  injmy  by  defeotive  highway.]  In  the  icibsenca 
of  a  statutory  liability  a  town  is  not  liable  in  a  civil  action  for  damages 
twcasioned  by  a  defect  in  a  highway.  Eikenberry  v.  ToumMp  of  Bataar 
(Eans.),  198. 

Si  IJosnso —  noa-resldMit — doable  taxsAion.]  Defendant,  living  oatside  of  a 
city,  hired  a  stall  and  carried  on  the  butcher's  business  in  the  dty  market. 
He  owned  carts  and  horses,  which  he  used  for  carrying  meat  from  his 
house  to  the  stall,  and  carrying  back  that  which  was  unsold.  He  paid  a 
property  tax  on  the  carts  and  horses  at  his  residence.  Held,  that  the  city 
might  legally  exact  a  license  fee  for  the  use  of  them  in  the  city,  being 
thereto  authorized  by  its  charter.  Fromm^  v.  CUy  of  Richmond  (Gratt.), 
746. 

ICiL  —  for  street  railway  —  ostoppeL]  A  municipal  corporation  granted 
permission,  by  ordinance,  to  a  street  railway  company  to  lay  a  double 
toack  in  its  streets.  The  company  proceeded  to  do  so,  and  expended 
large  sums  of  money  in  the  work.  Held,  that  the  municipal  corporation 
could  not  thereafter  restrict  the  permission  to  a  single  track,  it  not  ap» 
pearing  that  the  double  track  would  cause  any  injury  or  inconvenience, 
OU$f  of  Burlington  v.  Burlington  Street  BailvMy  Co,  (lowa.^  14ff. 

Blghl  to  coQaot  whaxfiiga.]    See  CoNSTmmoNAL  Law,  218. 

iSss  Taxation,  228. 

MURDER. 
See  Crimikal  Law,  28,  880, 

NATIONAL  BANK. 

%m  Bill  to  raoovir  osory.]  A  bill  in  equity  will  not  lie  to  veoorer  lunuy  fiaa 
a  National  bank.    HamU>right  v.  NaHonat  Bank  (LeaX  829. 

%  Bowor  to  enforoa  mortgage.]  A  National  bank  organiaed  as  sncoeoaor  to  a 
State  bank  may  maintidn  an  action  to  foreclose  a  mortgage  of  veal  estate 
executed  to  the  State  bank  as  security  for  a  note,  and  assigned  to  it  by 
the  State  bank  on  the  formation  of  the  National  bank.  SehofiM  t.  StaU 
JfaHonal  Bank  of  Lineoin  (Neb.),  412. 

Vol.  XXXI  — 102 
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9.  Pow«r  to  dMl  in  pvomiMory  DOtM.]  A  NaUoDftl  Iwiik  hM  b»  poorer  !• 
deal  or  speculate  in  promiflBory  notea  or  to  aoqaire  title  tli0roto»  exeapi  bf 
dieooont.    FSr^  National  Bank  of  Boehetter  ▼.  Piortan  Qiinn.\  841 

4.  JJmacy — set*oir —  aooomnodatioii  Indoraer.]  Under  the  Natknal  Bank  Act, 
In  an  action  upon  a  note  uBariously  diaooonted  hj  a  National  bank,  the 
amoont  of  the  mmrj  may  be  set  off  by  an  aooommodatloo  ladonery  although 
the  note  does  not  carry  interest  on  its  face.  IfaHmud  Btmk  ^  AfAmnk  ▼• 
LwU  (N.  Y.),  484. 

NECESSABIEa 
WlliB's  contraot  lor  family.]    8u  MABBiAes,  699. 

NEGLIGENGEL 

1.  Removing  minerals --i^fnry  to  owner  of  ■incfiiooaoiL]    Ono  who  coatiy 

land  to  another,  reserving  the  right  to  remove  the  nndeilying  eoa]«  Is 
bonnd  to  exercise  ordinary  care  in  the  remoyal,  and  If  neceesaiy,  to  leavo 
pillars  or  ribs  of  coal  to  support  the  surface  of  the  wcXL^  although  tho 
reservation  exempted  him  from  any  liability  for  iignry  to  the  aorlseo  of 
the  land  by  reason  of  the  mining  opeiations.  Xfs^i^^ston  T.  JMr^mm 
CacX  Co.  (Iowa),  150. 

fi.  ZJablUty  lor,  as  between  landlord  and  tenant]  A  mill  company*  owning 
land  on  the  bank  of  a  river,  constructed  a  canal  by  which  it  fnmlahod 
water-power  to  persons  on  both  sides,  to  whom  it  rented  mill  sitesp  wiUi  a 
right  of  way  across  the  canal.  The  canal  was  entirely  covered  over  with 
a  platform  of  wood,  which  had  been  used  for  ten  years,  to  the  compaay'e 
knowledge,  by  all  persons  having  business  at  those  mills,  for  the  puipooe 
of  passing  and  repassing.  Among  the  tenants  was  M.,  who  snb-Iei»  and 
whose  tenant  constructed  that  part  of  the  platform  opposite  his  premisea. 
When  the  sub-lease  expired,  M.  continued  in  possession  under  his  lease. 
HMy  that  the  duty  of  keeping  the  platform  in  repair,  as  to  the  pnUie» 
devolved  on  the  company  and  not  on  M.  Nath  v.  Jftnnsapo^  JtfStf  Gs. 
(Minn.),  849. 

d.  Signing  an  instrument  capable  of  change  by  separation  to  a  noto.]    Ono 

who  signs  and  delivers  a  contract,  in  form  like  a  negotiable  promlasoij 
note,  but  with  a  condition  limiting  his  liability,  so  appended  as  to 
be  capable  of  separation,  leaving  an  apparently  perfect  note,  is  lia- 
ble to  an  innocent  indorser  of  such  note  who  acquires  the  same  for  valno 
and  before  maturity,  after  such  separation  has  been  made  by  the  payee, 
without  the  maker's  knowledge.    NcU.  v.  BmiJth  (Ind.),  181. 

4.  Warehouseman  —  burden  of  proof — hnrglazy.]  In  an  action  against  a 
warehouseman  for  goods  lost,  it  appearing  that  they  were  stolen  hf  a 
burglar,  the  burden  is  still  on  the  plaintifif  to  show  that  the  negligenee  €if 
the  defendant  contributed  or  led  to  the  loss.     (Jiapn  v.  Jfsffsr  (N.  T.),  467. 

6.  Oontraotors  —  ezoavation  in  sidewalk.]  The  plainUlT  mied  the  owner  of  a 
city  lot  and  a  person  who  had  contracted  with  him  to  erect  a  building  \ 
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lor  InJiiiiM  alleged  to  have  been  eueteined  hj  hat  thioiigli  their  aeglU 
genoe  in  making  and  leaving  open  an  excavation  In  ^e  sidewalk  in  front* 
of  the  premieea.  The  owner  answered  tliat  the  premlaea  were  at  the 
time  in  the  exdaaiye  pooeeasion  and  control  of  the  co-defendant,  who  had 
contracted  with  him  to  erect  a  building  thereon,  and  wlio  was  a  skillf  ol* 
reliable  and  competent  builder.  EM^  that  the  answer  was  sufficient, 
M^an  y.  Ourran  (Ind.),  123. 

C  Dangerous  premises — Uoefise.]  One  owes  no  dut/  to  a  mere  licensee  t» 
keep  safe  his  premises.    Parker  ▼.  Portland  PubHsMnff  Co.  (Me.),  2^ 

%  Oontrfbotoiry  negl«lot.]  Every  person,  whether  a  mere  licensee,  or  npoa 
express  or  Implied  Invitation,  seeking  access  to  a  place  of  business.  Is  Idm- 
self  bound  to  use  ordinary  care.  Id, 

8»  —when  a  defense.]  In  an  action  of  negligence,  although  the  plaintm 
negligence  may  have  contributed  to  the  accident,  yet  he  may  recover 
if  the  defendant  could  have  avoided  the  iigury  by  the  exercise  of  ordinary 
care,  but  not  otherwise.  Richmond  and  Danvitte  Baiiroad  Oompanf  ▼• 
Anderaon*§  Adm'r  (QnXU),  750. 

flL Infimt  injured  while  pla3rlng  on  railway  tnni-tablei]    A  boy»  twelve 

years  of  age,  was  Injured  while  playing  on  a  railway  turn-table,  left  ua 
locked  and  unguarded,  in  an  open  prairie,  where  persons  frequently  passed. 
Hdd,  that  the  questions  of  negligence  and  contributory  negligence  were 
for  the  Jury.  Kansas  Central  BaUway  Company  v.  FUmmmoM  (Kans.), 
208. 

Ste  Carrier  821,  858,  879 ;  Criminal  Law,  602 ;  Mabtsr  and  Servant,  15 

512 ;  MuNiciPAii  Corporation,  418, 726. 

NEGOTIABLE  INSTRUMENT. 

1.  Alteration  —  recovery  on  original  oonsideration.]  The  payee  of  a  notOf 
honestly  snpposiug  he  had  the  right  to  do  so,  altered  the  note  by  reducing 
Its  amount,  and  then  transferred  it  to  a  bona  fide  purchaser.  Held,  that 
there  could  be  no  recovery  on  the  note,  but  the  holder  might  recover  on 
Us  original  consideration.    SlaU  Savings  Bank  v.  Shaffer  (Neb.),  894. 

Zm renewal]      A    promissory  note,  payable    *'at    the    banking-house 

of  Hoge,  Sheets  &  Co.,  Bellaire,  Oliio,"  was  indorsed  for  aooommoda* 
tlon,  by  the  defendants  and  by  others,  and  afterward,  without  the  con- 
sent or  knowledge  of  the  defendants,  the  maker  altered  the  place  of  pay. 
mentto  **  National  Bank  of  West  Virginia,  at  Wheeling,"  and  it  was  nego- 
tiated for  his  benefit  to  a  bona  fide  purchaser.  That  note  was  twice  rene wed, 
the  defendants  and  others  indorsing  both  renewals,  and  the  oriicinal  and 
the  first  renewal  note  being  surrendered.  In  an  action  upon  the  last 
renewal,  hdd,  that  although  the  alteration  of  the  original  note  would  have 
discharged  the  defendants,  yet  the  renewals  were  upon  a  new  considera- 
tion, namely,  the  extension  of  time  to  the  maker,  and  the  defendants  were 
liable.    Bank  of  the  Ohio  VaUey  ▼•  LoekwoodlW.  Va.)^  768. 
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ii  IMiTciy  —  aflcrow — ook^jidentlon.]  O.,  wishlDg  to  pay  to  eadi  of  hii 
three  nephews  a  third  part  of  their  father's  interest  in  his  mother^s  dower 
estate,  which  G.  had  had  and  enjoyed,  but  reoovery  of  which  had  become 
barred  hy  the  statute  of  limitations,  and  also  wisliing  to  malLe  to  each  a 
gift,  having  declared  to  them  his  purpose  so  to  do,  drew  three  pn)missorf 
notes,  payable  one  to  each,  in  one  year  after  his  death.  Intending  to  leaTS 
them  iu  the  hands  of  some  third  person,  subject  to  his  own  control,  to  be  d»> 
liyered  after  his  death,  if  he  should  not  retake  them  or  otherwise  direct.  He 
put  the  notes  into  an  envelope,  sealed  and  addressed  to  one  of  the  nephews 
and  others,  in  care  of  F.,  and  delivered  it  to  F.,  with  directions  alwat  Its 
custody,  w^iich  F.  indorsed  on  a  wrapper  that  he  put  around  the  envelope 
as  follows:  "  Letter  left  in  my  care  by  BenJ.  Glddings,  to  bo  banded  to  Mr. 
Qiddiugs,  if  he  calls  for  it;  otherwise  not  to  be  opened  in  his  llfe-UnMi'' 
The  intestate  died  without  ever  having  called  for  the  padcage.  After  hi§ 
death,  F.  delivered  the  notes  to  the  respective  payees.  Held^  a  valid  d» 
livery  of  the  notes,  and  that  they  were  upon  a  valuable  consideration,  aad 
enforceable  for  the  full  amount,  although  the  original  claim  was  less  than 
the  note.     Giddinga  v.  Oidding^  AdnUnUtrator  (Vt.),  fSSQ, 

4L  Bridenoe — agreement  between  pajreo  and  his  immodiate  IndoKSOO.)  la 
an  action  upon  a  note  by  a  remote  indorsee,  who  purchased  bona  jCcb  tat 
full  value  and  without  notice,  against  the  payee  who  indorsed  the  note  la 
blank,  evidence  of  an  agreement  between  the  payee  and  his  immedJats 
indorsee  that  the  former  should  not  be  held  liable  on  his  indorsemeot  Is 
not  admissible,  and  the  plaintiff  holds  the  note  unaffected  by  such  agie^ 
ment.     IliU  v.  Shieldn  (N.  C).  490. 

6. burden  of  proof  as  to  good  £sith.]     Possession  of  a  promissory  note  Is 

prima  facie  evidence  of  a  bona  fide  holding,  but  if  there  is  evidence  of 
fraud  in  its  inception  the  burden  is  on  the  indorsee  to  show  that  he  took 
it  without  notice  of  the  fraud.  Mere  suspicious  circumstances  will  not 
amount  to  such  notice.     Keilogg  v.  Gurtie  (Me.),  278. 

6.  — ^  to  vary  indorser's  liability.]    As  between  the  Immediate  parties  to  a 

note,  evidence  is  admissible  to  show  an  agreement  at  the  time  of  execntloa 
that  the  liability  of  an  apparent  iudorser  should  be  only  that  of  a  auety, 
guarantor  or  co-maker.     Taylor  v.  French  (Lea),  609. 

7.  PoKgwy  —  ratlfioation.]    A  mere  promise  to  pay  a  forged  note»wlien 

promise  is  given  by  the  supposed  maker  of  the  note  without  any  new 
sideration,  and  after  the  promisee  has  acquired  the  note.  Is  not  ^*^^^^. 
Workman  Y.  Wr^A*  (Ohio),  546. 

8.  Indorsement  without  reoonxce — 'Warranty  oft  prior  afgnatarafc]   One  wlit 

transfers  a  negotiable  promissory  note  by  indorsement  withoai  reoomsi 
Impliedly  warrants  the  genuineness  of  the  prior  slgnatiu«a»  and  tint  •• 
far  as  he  is  concerned  the  paper  expresses  the  exact  legal  <ihWgatlnna  aft 
all  such  prior  parties.     ChaXUu  v.  MoOr^tm  (Kana.),  18L 

It  Mamoraiidiimi]    Action  upon  iv  promlaiory  noia  for  |BDjOOO^  mada  hf  tha 
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grandfather  of  the  payee,  payable  In  five  years*  with  intereist  annaally. 
When  the  note  was  executed  it  was  attached  to  a  stub,  the  whole  being 
torn  from  the  maker's  note- book  of  blank  forms,  and  filled  up  and  signed 
in  the  old  gentleman's  handwriting.  The  stub  contained  memoranda  of 
the  date,  amount,  maturity  and  payee's  name,  and  the  words,  "  to  make 
the  amount  the  same  as  Clias.  W.  Comell."  The  latter  was  another  grand  - 
son  to  whom  he  had  given  $20,000.  A  few  months  afterward  the  note  was 
executed.  The  stub  was  removed,  and  the  note  was  transferred  to  the 
plaintiff,  after  interest  had  fallen  due  and  remained  unpaid,  the  plaintitf 
giving  his  own  note  for  it.  which  remained  overdue  and  unpaid  in  tho 
hands  of  the  payee.  Held,  that  the  plaintiff  was  not  a  b<ma  flde  holder. 
Cowee  V.  ComeU  (N.  Y,),  428. 

UX  Note  by  trustee  signing  iadividnally.]  Trustees  of  a  chnrch  signed  ae 
individuals  a  note  simply  describing  them  fia  such  trustees.  3M^  thai 
they  were  liable,  individually,  and  that  parol  evidence  was  inadmissible 
to  vary  the  liability.    Mypes  v.  Griffin  (111.),  71. 

11*  Glaring  notioe  olpvotest]  Notice  of  protest  was  posted  on  the  day  of  ma- 
turity, addressed  to  the  indorser  at  his  former  residence,  and  thence  for- 
warded on  the  following  day  by  the  same  mail  to  his  residence,  where  he 
zeoei  ved  it.  Eeld,  sufficient.  Firtt  Natwnal  Bank  of  Korih  BentUngton  v. 
Wood  (Vt.),  692. 

12.  Waiver  of  demand  and  notioe.]  A  payee  of  a  negotiable  note  indorsing  it 
under  a  waiver  of  demand  and  notice,  all  subsequent  indorsers  are  deemed 
to  assent  to  the  same  waiver,  in  the  absence  of  any  contrary  provision. 
Panhky  V.  Heath  (Me.),  246. 

%Z* of  protest — general  assignment  by  maker  to  indoraer.]    M   was 

indorser  upon  a  series  of  notes  made  by  C,  who  had  assigned  all  his 
property,  for  the  benefit  of  all  his  creditors  equally,  to  M.  After  the  as- 
signment, M.  told  the  bank,  holder  of  the  notes,  to  bring  them  to  him  as 
they  matured,  and  he  would  pay  them,  or  waive  protest  on  them.  This 
was  done  upon  all  the  notes  but  the  last.  At  noon  of  the  day  the  last 
became  due,  the  bank  clerk  presented  it  to  M.  for  payment,  who  said  he 
would  not  pay  it  or  waive  protest  on  it,  because  the  signature  was  not  his, 
but  a  forgery.  SM^  the  necessity  of  demand  and  notioe  was  not  dis- 
pensed with.    Seeond  IfaUonal  Bank  of  Cleveiand  r.  McChUre  lOhio),(M 

Ke|%SBtsigaiiigo£]    See  NBOueBNCB. 

NOTE. 
See  Nbgotiablb  iNSTBUiCBBrr. 

NOTES. 
Assignment  for  benefit  of  creditor  ^authority  to  sell  on  cnd^  808L 
Oarrier  —  perishable  property,  567. 
CSarrier  —  onrsasonable  limitation  of  liability » SOU. 
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CoBfltiiotkMud  Uw — wtlT«r  of  exemptioo  from  •: 

Oonatltiitioiiml  Uw — wmWer  of  jary  (iial«  87. 

OoDtimct — place  of  —  indoraement  in  ftnother  Stato^  78. 

Contract —  for  serrice  —  what  aathoriBoo  retlnkm  by  em] 

Corporation — liability  of  stockholder,  how  onforoedt  86b 

Orimiaal  law  —  abortion  — Intont,  148. 

Criminal  Uw  «  burden  of  proof  of  nulty,  888. 

Criminal  law  -*  homidde  by  negligenee,  808. 

Former  Judgment — splitting  claim,  75. 

Qift^iaTintfi  baiik  deposit,  468. 

interest  on  damages,  488. 

Marriage  «>  married  woman's  assumptkm  of  moilgafib  4Mi 

Hegligence  —  carrier,  responsibility  for  maanfaetarsf^ 
of  ▼ehlde,  884. 

Negligence  —  contributory,  inluit  tvesitesser,  808. 

Negotiable  instruments  «>  ratificatioo  of  fotgwyt  548l» 

"  Public  place  "  and  "  public  house,"  188. 

Bale  —  piano  on  rent,  81. 

Vendor's  lien — statute  of  limitations,  41. 

Witness  ~  rights  of  accomplice  testi^ng  for  Bteteb 

NOnCB. 
Of  iaoambdranoe.]    Ses  Dbbd,  738. 

NOnCE  OF  PBOTBflrr. 

Bd$  Nbqotiablb  iNBTBuicnri^ 

NUISANCE. 

A4H"^"f  meohtnery — i^|onotlon.]    An  injnnctioo  wUI  nol  tsiae  to 

one  from  operating  machinery  in  a  lawful  business,  on  the  gfoviid  that  ft 
shakes  and  cracks  the  walls  of  the  plaintiiTs  a^Mnlng 
diminishes  their  rental  value,  it  appearing  that  an  adtrqwaf 
existed  in  an  action  for  damages,  and  that  the  plaintUT  did  aol  o^ect  H 
the  erection  of  the  machinery,  but  submitted  to  ite 
Ooodaa  ▼.  Orqfion  (Ohio),  688. 

OFFICE  AND  OFFICER. 

Idshfltty  of  oonnty  trsesnrwr  fer  moneys  lost  by  rMbmf.]    Acoafy 
urer  and  his  sureties  are  not  liable  for  publie  moneys  of  wkMl  llw 
dpal  was  violently  robbed  without  his  Hnh.    AmlsHMI  ▼. 
(Me.),  884. 
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PABDOK. 

Hiilllillo Toto  In  BIsto.]  A  pudoa  bj tlM  piwIdMt  «r 
the  United  States  of  one  conTleted  of  embenlement,  in  a  Ftdeiml  oout, 
wtoiee  the  oOhnder  to  hi»  right  aa  a  Toler  in  the  State.  /#iwt  T.  Jiamrd 
ffB^giairmn  (MiM.),  885. 

PARENT  ASD  CHILD. 

WfhtofftChertoooiifaroartodyofohildasagalnatwMow.]  Aftidiergaiftt 
Ua  Mm,  ten  yean  of  age,  to  a  man  of  good  chaneter  and  aapla  means,  to 
keep  him  daring  minoritj.  The  father  dying  thiee  years  afterward,  the 
mother  brooght  Aa60<u  corpu$  for  the  child.  BM,  that  she  was  entitled 
to  his  custody,  slthoagh  she  was  poor  and  dependent,  and  he  prafsned 
remaining  with  defendant.    Moore  ▼.  OhritUan  (Miss.),  878. 

PARTNERSHIP. 

of  partaen^  for  pertasrahip  poiposes,  exeoated  in  ladMdnal  liames] 

An  obligation  under  seal  executed  by  all  the  members  of  a  firm.  In  and 
for  its  business,  and  for  its  benefit,  binds  the  firm,  although  the  firm  name 
is  not  mentioned,  and  altliough  it  appears  upon  its  face  to  be  simple 
the  obligation  of  the  partners  contracted  in  their  indlTidual  nsmse. 
BerkMre  Woolen  Co.  r.  JuOlard  (N.  Y.),  488. 

>ptioa  of  iuopeiijf  o^  from  eateontlon.]    See  BzBKPnov,  988L 

See  EzsKFTiON.  6S0. 

PARTITION. 

Unborn  ohikL]  The  court  has  no  jurisdiction  to  order  partition  of  lands,  be» 
tween  heirs  of  a  father,  where  the  petition  alleges  that  one  heir  is  aUve 
and  tliat  the  mother  is  pregnant  by  the  father.  OiUeepde  ▼•  Mbam 
(Ala.),  90. 

PARTY  WALL. 

OoBtribnlioa.]    One  owner  of  a  party  wall,  who  adds  to  it  for  hlsown 
may  maintain  an  action  of  contribution  against  the  other  owner  who 
used  such  additions,  lor  one-half  the  value  of  the  additions 
Bamdere  ▼.  MarUn  (Lea),  598. 

PENALTY. 
See  Statutb,  548. 

PBRI8HABLB  PROPBRTT. 
^h«  Oabrdeb,  561. 

PRBCATQRY  WORDS. 
See  Will,  612. 

PRINCIPAL  AND  SURSrr* 
See  SuRSTT. 
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PRIVILEOED  OOMMUNICATIOV. 
See  Slander  and  Libbl,  098, 78f. 

PROMISSORY  NOTE. 
See  Neootiablb  InbtrdmsUL 

PROTEST. 

A^NbgOTIABLB    iNSTUUlOan 

PUBLIC  POLICT. 
Bee  OoMTBACT»  108L 

RAILROAD. 
SferMt—daBuigMagaiiift— by  abutting  owB«r.J    Ai  Dt4MAflH^  8M. 
Sm  MmnaFAii  Cobpobation,  145;  Ck>iiTBAGT,  198 ;  Eaammn  IkMMJL 

RAPE. 
Bee  Cbiminal  Law,  dM. 

RATIFICATION. 
a  jafgwyj    See  Kbqotiablb  Instrukekts,  548L 

RECEIPTING. 
Bee  ExKMFTioN,  828. 

.RES  ADJUDICATA. 
iSSM  Judombnt,  45S. 

RESCISSION. 
Of  ludnnoti.]    See  In8ubancb,  555. 

Bee  Salb,  79 ;  Coktragt,  ML 

REVOCATION. 
iS^  Gift.  8211. 

ROBBERY. 
Bee  Crixtkal  Law,  114 

SALE. 

A.  Oonditloiial  on  pairnent  — cfa«ok — laoliM»J    Wh«re  goodi  Mi  Mil 
eash,  and  delivered,  the  vendor  taking  the  vendee's  cheek  for  tiM 
which  on  preeentment  four  dajs  thereafter  la  dlahonored,  Iha  vmAc 
rescind  the  contract  and  reclaim  the  goods.    Hed§$em  ▼•  BmHH  (OUlll 
527. 

8.  X>e]ivery  to  carrier  —  effect  of^  as  against  oiodHosi  of  WidOft] 
was  placed  on  railway  cars,  directed  to  the  oonsignoOk«ater«|{ 
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SALE — Continued. 

that  lie  was  to  sell  It  and  apply  the  proceeds  to  repaj  indebtedness  of 
the  consignor  for  previous  advances.  Mdd^  that  the  oonaignee  acquired 
no  lien  as  against  a  creditor  of  the  consignor,  attaching  the  grain  before 
the  shipping  receipts  were  forwarded.    Hodges  y.  KtmbcUl  (Iowa),  158. 

3.  Implied  warranty — fitness  for  partlenlar  use.]  On  a  sale  of  goods  by  a 
manufacturer  for  a  particular  purpose,  there  is  an  implied  warrant  of  fit- 
ness for  that  purpose ;  but  the  manufacturer  is  not  bound  to  furnish  the 
best  that  are  or  can  be  made,  but  only  such  as  are  usually  made  and  used,, 
and  as  are  reasonably  fit  for  the  purpose.    Harris  y.  WaUe  (Vt.),  694. 

4L  Piano  on  rent — rescission  —  recovery  of  payments.]    The  plaintiff,  upon 
delivery  to  him  of  a  piano  by  the  defendant,  paid  some  cash  and  executed 
notes  for  .the  balance  of  the  price,  conditioned  that  the  piano  should  remain 
the  property  of  the  payee  until  maturity  of  the  last  note,  and  on  any  de-  - 
fault  ofjpayment  should  be  returned  to  him,  and  on  full  payment  should  ' 
become  the  property  of  the  maker.    The  first  note  not  being  paid,  it  was 
agreed  that  the  piano  and  the  notes  should  be  respectively  surrendered,   . 
and  this  was    accordingly  done.    Afterward  this  action  was  brought  by  - 
the  malLer  of  the  notes  to  recover  the  cash  payment.     Held,  (1)  tliat  the 
transaction  was  a  sale  and  not  a  lease  ;   (3)  there  was  no  rescission,  and 
the  cash  payment  could  not  be  recovered  ;  (3)  it  seems  if  the  defendant 
were  liable  to  refund,  he  would  be  entitled  to  recoup  or  set  off  any  dam- 
ages for  the  plaintiff*s  breach  or  for  deterioration  of  the  instrument. 
LcUham  V.  Sumner  {111,),  79. 

6*  Of  growing  crop  as  against  execution  creditor.]    In  consideration  of  sup. 
plies.  A,  by  a  written  instrument,  not  recorded,  sold  to  B  so  much  of  a 
growing  crop  of  cotton  as  would  be  sufficient  to  make  two  bales  of  lint 
cotton,  each  weighing  not  less  than  500  pounds,  the  same  to  be  gathered,, 
prepared  for  market  and  delivered  by  the  first  of  the  next  December.    Q. 
an  execution  creditor,  levied  on  seed  cotton  in  a  pen,  part  of  the  crop,  be^ 
fore  the  first  of  December.    Held,  that  C's  levy  had  preference,  although. 
A,  bofore  the  levy,  intended  to  gin,  bale  and  deliver  that  particular  cotton^ 
to  B.     Williamson  v.  JSteele  (Lea),  652. 

&  To  one  for  another's  use — promise  by  latter  to  pay.]  Where  goods  are  sold 
to  one  for  the  use  and  benefit  of  another,  by  whom  they  are  received  and 
used,  the  latter  cannot  be  held  therefor  merely  upon  his  acknowledgment 
of  the  correctness  of  the  account  and  his  oral  promise  to  pay  it.  Herulricks 
T.  BMnson  (Miss.),  883. 

SEDUCTION. 

Svidenc«  to  sustain  action  for.]  In  an  action  t>y  a  father  for  the  seduction  of 
his  minor  daughter,  proof  of  the  sexual  intercourse  followed  by  pregnancy; 
confinement  and  child  birth,  all  while  the  daughter  was  living  with  th» 
father,  is  sufficient.    Leucker  v.  SteUen  (111.),  104. 

See  Criminal  Law.  155. 
Vol.  XXXI  — 103 
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SET-OFF. 

Bond  of  indemnity — obUgor's  sarvicas.]    In  an  actloD  on  a  bond  for  tbe 

faithful  and  honest  discharge  of  the  obligor's  daty  as  agents  the  defend- 
ant  may  set  off  his  services  as  such  agent.  BaUimcre  and  Ohio  BaHtvad 
Co.  V.  Jameson  (W.  Va.).  775. 

Debt  against  taac]    Sm  Taxation*  228. 

Bee  National  Bakks,  484. 

SIDEWALKS. 

A.iithority  to  require  lot-owner  to  pave.]  See  MunioipaIi  OoBFOBAtiOir^ 
742. 

Bee  MXTNICIFAL  Ck>RPOBATION,  58& 

SLANDER  AND  LIBEL. 

1. ''Malpractice'' — physician.]  To  charge  a  physician  wit^  malpracttcB* 
in  a  particalar  case  is  not  condusiyely  libellous  in  itself « if  untme,  bat  it 
is  for  the  jury  to  determine  whether  the  word  was  need  in  a  general  and 
actionable  sense.    Rodgere  ▼.  Kline  (Miss.),  889. 

2.  Privileged  commtmioation.]  The  plaintiff  and  defendant  were  oongrega- 
tional  ministers  and  members  of  a  county  association  of  such  ministeTS, 
recognized  by  congregational  churches,  and  membership  in  which  was 
considered  among  the  churches  as  evidence  of  good  ministerial  standing. 
This  association,  at  the  instance  of  defendant,  unanimously  adopted 
resolutions  implying  that  the  plaintiff  had  been  guilty  of  untruthfolnew, 
deception,  and  creating  disturbance  among  the  churches,  withdrswiag 
fellowship  from  him  temporarily,  inviting  him  to  appear  and  show  cause 
why  he  should  not  be  dismissed  without  the  recommendatory  letter  to 
other  churches  usually  granted  to  members  in  good  standing*  and  direct- 
ing that  the  resolutions  be  sent  to  certain  denominational  newspapers. 
The  defendant  spoke  and  voted  for  the  resolutions.  The  resolutions  were 
published  in  those  newspapers,  one  of  which  circulated  throughout  New 
England  and  the  other  in  Vermont,  and  which  were  the  lecogniied 
denominational  organs.  For  several  years  previous,  reports  of  di£9calty 
between  plaintiff  and  his  parishioners  were  in  circulation,  and  defendant 
had  received  letters  from  ministers  and  parish  committees  in  various 
places  where  plaintiff  was  preaching,  giving  unfavorable  accounts  of  lus 
career,  and  some  of  them  speaking  of  him  as  unfit  for  the  office  and 
work  of  the  ministry,  and  asking  defendant  to  do  what  he  could  to 
restrain  him.  Held^  that  defendant's  action,  and  the  publication  of  the 
preamble  and  resolutions,  were  privileged,  and  the  burden  was  on  the 
plaintiff  to  prove  malice.    ShurUeff  v.  Bteoene  (Vt.)«  098. 

8   candidate  for  office.]    To  charge  a  candidate  for  a  popular  office  witli 

being  uneducated,  lazy,  idle  and  ignorant,  is  not  libellous;  nor  is  it  libel* 
lousier  ee  to  charge  him  with  being  "  a  social  leper  "  who  should  be  "  dee 
dorized."  But  otherwise  to  charge  him  with  being  a  professional  gambler 
bully,  thief  and  whore-master.     Sweeney  v.  Baker  (W.  Va.),  757. 
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sPRiNa-auN 

See  CRiMiNAii  Law,  1. 

STATUTE. 

1.  OoBfltmoUon — foiMtiure  or  penalty.]  A  sUtate  whieli  prohibits  any  rail- 
road corporation  from  demanding  and  receiving  for  the  transportation  of 
passengers  more  than  three  cents  per  mile,  for  a  distance  of  more  than  eight 
miles,  gives  the  party  aggrieved  a  right  to  recover  from  such  corporation 
a  forfeiture  of  not  less  than  twenty-five  dollars  for  each  case  of  over- 
charge. PiUsburgh,  OindnncUi  and  8t,  Louie  BaUwiy  Campcmy  v,  Moore 
(Ohio).  548. 

&  Repeal  of  charter  —  effeot  upon  liquor  Uoense  valid  before  repeaL]  A  stat- 
ute prohibited  the  sale  of  intoxicating  liquors  within  four  miles  of  any  in- 
corporated institution  of  learning,  except  within  incorporated  towns.  The 
defendant  had  a  license  to  sell  in  a  town  in  which  there  was  such  an 
institution.  The  charter  of  the  town  being  repealed,  hM,  that  the  defend- 
ant was  liable  to  prosecution  under  the  statute.  Johneon  v.  StaU  (Lea),  648. 

STATUTE  OP  FRAUDS. 

1,  Promise  to  pay  the  debts  of  another.]  Defendant,  a  creditor  of  W.  &  M., 
who  were  engaged  in  running  a  saw-mill,  agreed  to  take  the  mill,  manu« 
facture  the  logs  into  lumber,  market  them,  and  apply  the  net  proceeds  to 
his  own  demand,and  to  other  debts,  among  which  was  one  due  the  plaint- 
iff for  work.  The  defendant  explained  the  arrangement  to  the  plaintiff, 
employing  him  upon  wages  in  his  own  service,  and  reiterating  the  promise 
to  pay  the  debt  of  W.  &  M.  The  defendant  having  disposed  of  about 
one-half  the  lumber,  the  plaintiff  sued  upon  the  promise  to  pay  that  debt. 
HM,  that  the  promise  was  within  the  statute  of  frauds.  Belknap  v.  Bei^ 
der  (N.  Y.),  476, 

STATUTE  OP  LIMITATIONS. 
See  Salb,  882 ;  Vendor  and  Purchaseb,  88. 

STOCKHOLDER. 
bdlvldiial  liability  of.]    See  Ck>RPORATiON,  88. 

STREET. 
See  Municipal  Ck>RPORATioN,  418,  736. 
See  High  WAT. 

SUNDAY. 

I.  Aotton  to  reoover  goods  sold  on  —  intozioation  of  wendor.]  Although  • 
contract  of  sale  on  Sunday  is  void,  yet  the  seller  cannot  recover  the  chat* 
tels  sold  nor  damages  for  their  value.  Otherwise,  if  he  had  been  intoxi* 
cated  by  the  purchaser  for  the  purpoee  of  defrauding  him.  Bloek  t.  Mh 
Murry  (Miss.),  857. 
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SUNDAY  —  CofUiniued.      % 

2.  DefooUve  highway  —  oontribntiag  oaoM  of  ii^liiiy .]  Where  one  wilking 
on  the  Lord's  da^  for  exercise  went  into  a  beer  shop  and  drank  a  glass  of 
beer  and  on  resuming  his  walk  was  injnred  solely  by  a  defect  in  the  high- 
way, hM,  that  he  might  recover.    Da/Mton  v.  OUbg  af  PofUamd  (Me.^  W. 

Sm  Bail,  18. 

SURETY. 

1.  For  falthfol  performance  —  change  in  prinolpal's  duty.]     B  was  appointed 

ticket  agent  of  defendant  at  Memphis,  and  gave  a  bond  with  sureties  for 
faithful  performance  of  his  duty.  There  were  two  ticket  offices,  but  the 
bond  did  not  specify  to  which  he  was  appointed.  Subeequently  the  offices 
were  coneolidated  and  the  duties  of  both  were'  imposed  on  him,  and  Ids 
salary  was  increased,  without  the  knowledge  of  his  sureties.  HM^  tlisl 
his  sureties  were  discharged.  Mumford  v.  MemiphU  and  OhartMUn  Ba^ 
road  Company  (Lea),  616. 

2.  Oral  agreement  to  extend  time  of  payment.]    An  oral  agreement  for  the 

extension  of  the  time  of  a  principal  to  pay  a  note  will  not  disdiaige  a 
surety  on  the  note.    Berry  v.  PvUen  (Me.),  248. 

3.  Recovery  by,  of  nsoiious  interest  paid  for  prtocipaL]    One  who  becomes 

a  surety  on  a  note,  at  the  request  of  the  principal,  and  with  him  agrees  te 
pay  usurious  interest  thereon,  and  who  pays  the  note  after  maturity,  with 
such  interest,  may  recover  of  the  principal  the  money  he  bo  pays,  Jatih 
9on  V.  Jackson  (Vt.),  688. 

SURFACE. 
Of  soil,  injury  to.]    See  Nbgliqenck,  150. 

SURFACE  WATER. 
Obstruotlon  oL]    See  Watbe  and  Watbr-coursb,  114»  216, 

SURVIVORSHIP. 
Presumption  o£]    i8!s«*Evn>ENCB,  424. 

TAXATION. 

!•  Bzemption— parsonage  or  rectory.]  A  statute  exempted  from  taxalka 
churches  and  other  public  buildings  for  religious  worship,  with  the  appur- 
tenant lots  of  ground  used  therewith  for  that  purpose.  HM,  that  this 
did  not  embrace  a  parsonage  or  rectory.  Flrtt  Presbyterian  Churck  t.  CSt§ 
of  New  Orleane  (La.),  224. 

fl.  Mnniflipal  ooxporatlon  —  oAet  of  dftbt  agaiasfc  tax.]  A  debt  due  to  a  a» 
nlcipal  corporation  for  taxes  cannot  be  offset  by  any  debt  due  by  th«  eo^ 
poration.  Thus  a  tax  due  for  one  year  cannot  be  eompenaated  by>B  Offe» 
payment  of  taxes  nxade  by  the  debtor  the  year  pievloiia.    OHy  ifSem  Of^ 

Uan$  V.  DoMdeon  (La.),  228. 
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'  TAXATION  —  dnMumL 
JkHUb^   3t4  MmnciPAL  Oobforatioh»  740. 
Bqiiality.]    8ae  GoNOTrmnoNAL  Law,  284. 
Of  not«t|  bflli^  eto.]    See  Constitutional  Law,  8811 

TENANCY. 
B^  ODEtMy.]    See  MarbiagS|  660. 

TOWN. 
XJabiUty  fcr  dmUdttv^  highway.]    See  Municipal  OoBFOBATlQa»  IHl 

TREASURER. 
Oounlyi  llafaUity  for  moiMys  robbed.]    ^S^  Officb  and  Offigbb,  384 

TRLIL. 

iBvofantary  sep«ralloii  of  Jiixy.]  A  eepaiation  of  the  Joioni  In  a  dvfl  esM^ 
after  the  Juiy  has  retired  to  consider  of  the  verdict,  induced  by  a  aoddea 
alann  of  fire  in  the  vidnitj  of  the  jiuy-room,  is  not  of  itself  such  mlaoon- 
duct  as  will  vitiate  the  verdict  made  on  reaBaembling.  ArmUder  ▼«  Lh* 
berman  (Ohio),  580. 

See  Cbiminal  Law»  81 ;  CoNBTiTunoKAiiLAWySl 

TRUST. 
See  Gift,  446. 

TRUSTEE. 
^tr^C  note  aa  IndMdnaL]    See  Negotiable  Inbtbumentb.  7L 

USURY. 

Intarest  after  maturity.]  A  promissory  note  was  executed,  payable  six  montlMi 
after  date,  with  interest,  annually,  at  fifteen  per  cent  from  "  due  until  paid.** 
The  first  six  months'  interest  was  paid  in  advance,  and  after  maturity 
many  installments  of  interest,  at  fifteen  per  cent,  were  paid,  usually  every 
six  months  in  advance,  for  several  years.  Held,  usurious,  and  not  wJthia 
the  rule  allowing  a  rate  of  interest  exceeding  the  statutory  rate,  after 
maturity,  as  liquidated  damages  for  non-payment,  when  inserted  with  tlM 
sole  dei^gn  of  securing  prompt  payment.    Sanner  v.  Smith  (JOiL),  70l 

See  National  Banks,  4S4»  629 ;  SuBxrir.  688L 

VENDOa 
totadoetioa  oL}    See  Sunday,  857. 

VENDOR'S  LIEN. 
See  Mabbiagb,  655;  Yendob  and  Px7B0HAflBB»  481 
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VENDOR  AND  PUBGHA8ER. 

Wmndor'u  Uen — sUtnto  of  UmitatlonA.]  A  vendor's  equitable  lien  for  unpili 
purchaae-monej'  of  land  is  not  lost  because  the  statute  of  limitatloag  hit 
barred  an  action  on  notes  given  therefor.    BiueU  ▼.  Ni»  (Ala.^  B8. 

VERDICT. 
Sttoelvlng  in  prifloner^i  absence.]    See  Criminal  LAWt  81. 

VOLUNTARY  CONVETANCR 
Of  lands  held  adirersely.]    See  Deed,  52. 

WAIVER. 
Of  eacemption  from  ezeontioo.]    See  CokstitutiohaIi  Law;  A 
Of  demand  and  notice.]    See  Nbgotiable  Instruicbnt,  MA. 
Of  protest]    See  Negotiablb  iNSTBCMEirr.  539. 

WAREHOUSEMAN. 
See  Negligence,  467. 

WARRANTY. 
btpUed.]    See  Sale,  604. 

8j  indorsement.]    See  Negotiable  Instruicbnt,  181. 

WATER  AND  WATER-COURSSa 

1*  Obstmotion  of  snriaoe-water  on  one's  own  land.]    A  nOraad  eompsay 

constructed  an  embankment  on  its  own  land,  whereby  the  snr&ce-wBter 
was  thrown  upon  the  land  of  an  adjoining  owner.  J9e2tf,  that  no  sctioa 
would  lie  therefor,  although  the  company  could  have  prevented  the 
injury  by  a  culvert.  Atchison^  Topeka  and  Santa  Fe  EaUroad  Co,  v. 
Hammer  (Kans.)»  216. 

S.  — —  overflow  of  water-course.]  The  owner  of  land  planted  a  row  of 
trees  on  his  own  land,  and  along  the  division  line  between  his  Issd 
and  that  of  an  adjoining  proprietor,  the  effect  of  which  was  to  obstmd 
the  passage  of  drift-wood  carried  upon  the  land  of  the  adjoining  pr^ 
prietor,  by  the  overflow  of  a  water-course  adjacent  to  the  lands  of  botk 
proprietors,  to  the  injury  of  such  adjacent  land.  HM^  that  no  aetka 
would  lie  therefor.     Taylor  v.  Fiekas  (Ind.),  Hi. 

WHARFAaE. 

See  CONSTITDTIONAL  LAW,  218. 

WIDOW. 
Bfegleot  to  dissent  from  husband's  wilL]    See  Inbanitt,  686L 

WILL. 

\m  fizeontlon — adopted  subscription — aoknowledgmenL]  Wheie  a  wID 
has  been  signed  for  the  testator  by  another  person  In  his  presenes  and  by 
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WILL  —  C^MOiiHMcl, 

ISa  ezpFBfli  direotioiif  In  the  abeenoe  of  the  stteiting  witneeMS,  the  requl- 
lite  acknowledgment  of  the  fact  by  the  tesiator  in  the  hearing  of  the  wit- 
neeaee  need  not  be  in  anj  particular  form  of  words,  nor  any  specified 
manner*  bat  if  the  witnesses  are  made  to  nnderstand  by  signs,  motions, 
conduct  or  attending  drcomstances,  tliat  tho  testator  acknowledges  the 
signatore  as  his,  and  the  instrument  as  his  will,  it  is  sufficient ;  it  is  not 
necessary  that  the  testator  should  acknowledge  to  the  attesting  witnesses 
that  such  signing  was  in  pursuance  of  his  previous  express  authority  and 
in  his  presence ;  and  the  fact  of  such  signing  and  of  such  authority  may 
be  shown  by  \he  acknowledgment  to  the  witnesses,  or  by  other  com- 
petent testimony,  or  may  be  presumed  from  the  facts  and  circumstances. 
Eapne$  v.  Hajfnes  (Ohio),  570. 

fli  Devise — sobseqnently-aoqulred  lands.]  A  devise  of  all  the  testator's 
real  estate  to  S.,  and  the  residue  of  his  "personal  estate  and  possessions 
of  whatever  kind  or  name,"  does  not  cover  land  in  another  place,  many 
years  subsequently  descending  to  the  testator.  BlaitdeU  v.  Htght  (Me.X 
278. 

8.  Precatory  words — annuity  ^  death  of  legatee.]  A  testator  provided  for 
his  wife  and  made  her  residuary  legatee,  adding  that  was  his  "  will  and 
desire  **  tliat  she  should  pay  his  nephew  $300  annually,  commencing  at  a 
specified  date,  until  he  came  of  age,  '*  for  the  purpose  of  educating  him/' 
The  nephew  died  over  two  years  from  tliat  date,  but  before  his  majority. 
.UMj  that  the  legacy  was  a  personal  diarge  on  his  wife,  but  ceased  with 
the  death  of  the  legatee.    Anderson  v.  ffammond  (Lea),  612. 

WITNESS. 

Aooomplioe^  rights  of^  testifying  for  State.]  An  accomplice  who  is  Introduced 
as  a  witness  and  testifies  to  the  facts  within  his  knowledge,  withholding 
nothing  because  of  its  tendency  to  self-crimination,  has  an  equitable 
claim  to  executive  clemency,  or  the  solicitor  may  enter  a  noUe  prosequi^ 
but  the  fact  does  not  constitute  a  legal  defense  to  a  prosecution  against 
him  for  the  same  offense.    State  v.  Lyon  (N.  C),  518. 

Of  deed — purchaser — notice  of  incumbrance.]    See  Dbbd»  79SL 

WORDS. 
<*  Acquittance."]    See  Crihin al  Law,  679. 
*Zrfiborer."]    iS^  Ck)N8TiTDTiONAL  Law,  503. 
"BSalpraotice."]    See  Slander  and  Libsl,  889. 
•Outstanding  liabilities."]    See  Ck)NTRACT,  240. 

*  Previous  chaste  character."]    See  Criminal  Law,  IQOL 
•Property."]    See  CJonstitutional  Law,  232. 
•Poblio  place."]    See  Criminal  Law,  135. 

•  Warefaoose."]    See  Criminal  Law,  690. 
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